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yfOoiu/n^i{u}.jL  at 
The    Peoplb    of    the    State    of  "^New   York,  Appellant 
and  Respondent,  v.  John  O'Brien,  as  Receiver,  etc.,  et  al., 
Appellants  and  Respondents. 

R  teems  that,  while,  by  the  incorporation"  of  a  company  under  the  act  of 
1884  (Chap.  252,  Laws  of  1884),  providing  for  the  organization  of  street 
railroad  companies,  it  is  endowed  with  capacity  to  acquire  and  hold  such 
rights  and  property,  real  and  personal,  as  are  necessary  to  enable  it  to 
transact  the  business  for  which  it  was  created,  and  is  allowed  to  mort- 
gage its  franchise  as  security  for  loans  made  to  it,  it  has  no  present  right 
or  authority  to  construct  or  operate  a  railroad  upon  the  streets  of  any 
municipality. 

This  right  it  may  acquire  by  purchase,  but  it  can  only  be  acquired  from  the 
city  authorities,  who  can  grant  or  refuse  it  at  their  pleasure,  and  may  grant 
their  consent  upon  such  terms  and  conditions  as  they  choose  to  impose. 

The  B.  S.  R.  Co.,  a  corporation  organized  under  said  act,  obtained, 
by  resolution  of  the  common  council  of  the  city  of  New  York 
authority  to  lay  tracks  and  run  cars  over  Broadway  in  said  city,  upon 
certain  terms  and  conditions  prescribed  in  the  resolution,  but  with 
no  limitation  as  to  timft  nr  nnwpr  of  rpynPRtioi^  i-PsprvAH  The  com- 
pany duly  accepted  the  grant,  and  fully  complied  with  and  performed 
all  of  said  terms  and  conditions.  It  mortgaged  its  property  and  franchises 
as  security  for  contemplated  loans,  and  authorized  its  bonds,  secured  by 
said  mortgage,  to  be  sold,  and  they  were  purchased  by  investors  without 
notice  of  any  defect  in  their  origin  or  execution;  it  also  made  traffic  con- 
tracts with  other  roads.  Thereafter  it  was  dissolved  by  statute  (Chap. 
268,  Laws  of  1886).  Held,  that  while  the  annulling  act  was  constitu- 
tional and  valid,  it43  effect  was  only  to  take  the  life  of  the  corporation; 
that  the  corporation  took,  through  its  grant  from  the  city,  an  indefeasi- 
ble title  in  the  land,  necessary  to  enable  it  to  construct  and  maintain  a 
SioKELs— Vol.  LXVL       1 
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street  railway  in  Broadway  and  to  run  cars  thereon,  which  constituted 
property;  that  all  its  property,  including  street  rights  or  franchises,  also 
its  mortgages  and  valid  contracts,  including  the  traffic  contracts,  survived 
its  dissolution;  that  upon  such  dissolution  its  trustees,  then  in  office, 
became  vested  with  the  title  to  its  property  under  the  provisions  of  the 
Revised  Statutes  (1  R.  S.  601,  §§  9,  10),  as  trustees  for  its  creditors  and 
stockholders;  that  the  acts  of  1886  (Chap.  271,  and  chap.  310,  Laws  of 
1896),  providing,  in  case  of  such  a  dissolution,  for  the  taking  away  from 
the  company  of  its  street  franchises,  and  for  the  winding  up  of  its 
affairs  by  suit  brought  by  the  attorney -general,  and  the  appointment  of 
a  receiver  therein,  are  unconstitutional  and  void. 

Although  such  a  corporation  be  created  for  a  limited  period,  it  may  acquire 
title  in  fee  to  property  necessary  for  itb  use;  and  where  the  grant  to  it  of 
the  franchise  to  construct  and  operate  its  road  in  a  city  street  is  not,  by 
its  terms,  limited  and  revocable,  the  grant  is  in  fee,  vesting  the  grantee 
with  an  interest  in  the  street  in  perpetuity  to  the  extent  necessary  for  a 
street  railroad;  the  rights  granted  to  be  exercised  by  the  corporation  or 
whomsoever  may  lawfully  succeed  to  them. 

The  statutes  and  authorities  showing  that  such  franchises  are  invested  with 
the  character  of  property,  and  are  transferable  as  such,  independent  of 
the  life  of  the  original  corporation,  collated. 

The  tracks  of  a  railroad  company  and  the  franchise  of  maintaining  and 
operating  its  road  in  a  public  street  are  inseparable. 

Constitutional  or  statutory  provisions  for  the  repeal  of  statutes,  providing 
for  the  creation  of  corporations,  or  the  annullment  of  charters  ofjcoTpo- 
rations,  do  not  confer  power  to  take  away  or  destroy  property  or  annul 
contracts,  and  an  express  reservation  in  such  a  statute  of  power  to  take 
away  or  destroy  property  lawfully  acquired,  under  authority  conferred 
by  a  charter,  and  any  legislation  which  authorizes  such  a  result  to  be 
accomplished  indirectly  is  unconstitutional  and  void. 

The  provision  of  the  General  Railroad  Act  (§  48,  chap.  140,  Laws  of  1850), 
providing  that  the  legislature  may  annul  or  dissolve  any  corporation 
formed  under  the  act,  *  *  but  such  dissolution  shall  not  take  away  or  impair 
any  remedy  given  against  any  such  corporation  ♦  ♦  ♦  for  any  liability 
which  shall  have  been  previously  incurred,"  creates  the  contract  between 
the  state  and  the  corporation,  and  regulates  the  rights  of  parties  upon 
the  exercise  by  the  state  of  the  power  of  repeal. 

Greenwood Y.  Freight  Co.  {\m\:.^.\Z)\  People \,  Globe   M.   L.  Ins.  Co.  {91 
N.  Y.  174) ;  K   dh  X.  K  /?.  R   Co.  v.  Casey   (26  Pcnn.  St.   287,  301)- 
distinguished. 

The  proviso  in  said  act  of  1884  (§  15),  declaring  that  the  authorization 
therein  contained  to  companies  formtxi  under  it,  to  lease  or  transfer  to 
other  companies  their  rights  to  run  upon  any  portion  of  their  tracks, 
shall  not  be  construed  to  authorize  any  company  >^*4o  lease  its  rights  or 
franchises "  to  any  other  company  owning  or  operating  a  road  parallel 
thereto,  was  intended  to  avoid  the  monopoly  of  parallel  lines,  and  to  pre- 
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vent  the  acquisition  by  ene  company  of  the  exclusive  possession  and  con- 
trol of  such  lines;  it  does  not,  where  the  lines  of  two  companies  are  paral- 
lel for  a  portion  of  their  routes,  preclude  such  companies  from  making 
ttaffic  contracts  for  the  partial  use  of  their  respective  routes  beyond  the 
line  of  parallelism. 

The  provision  of  the  act  of  1889  (Chap.  218,  Laws  of  1839),  authorizing 
Buch  contracts,  is  not  repealed  by  said  proviso  in  the  act  of  1884. 

Aa  to  whether  an  action  by  the  attorney-general  in  the  name  of  the  People  of 
the  state,  for  the  purpose  of  determining  the  rights  and  liabilities  of  parties, 
as  affected  by  the  dissolution  of  a  corporation,  is  maintainable,  qucere. 

Beople  V.  (yBrien  (46  Hun,  519)  reversed. 

(Argued  March  5,  1888;  decided  November  27,  1888.) 

These  are  cross  appeals  from  a  judginent  of  the  General 
Term  of  the  Supreme  Court  in  the  third  judicial  departtnent, 
entered  upon  an  order  made  at  the  October  Term,  1887,  which 
affirmed  a  judgment  entered  upon  a  decision  of  the  court  on 
trial  at  General  Term. 

This  action  was  brought  by  the  attorney-general,  in  the 
name  of  the  People,  against  John  O'Brien,  as  Receiver  of 
the  Broadway  Surface  Railroad  Company  ;  the  Mayor, 
etc.,  of  the  city  of  New  York ;  the  Broadway  and  Seventh 
Avenue  Railroad  Company ;  the  Twenty-third  Street  Railway 
Company ;  William  H.  Hayes,  Francis  A.  Palmer,  as  trustees 
under  certain  mortgages  executed  by  said  Broadway  Surface 
Railroad  Company,  also  the  president  and  trustees  of  said  com- 
pany at  the  time  of  its  dissolution,  and  various  other  pei-sons. 

The  nature  of  the  action  and  the  material  facts  are  stated  iu 
the  opinion. 

Chcudes  F,  Tahor^  attorney-general,  and  WiUicmi  A.  Poste 
for  the  People.  The  People  have  a  right  to  maintain  this 
action.  (Laws  of  1886,  chap.  310.)  In  construing  a  I'emedial 
statute,  which  has  for  its  end  the  promotion  of  important 
beneficial  public  objects,  a  liberal  construction  is  to  be  given 
when  it  can  be  done  without  doing  violence  to  its  terms. 
(  Wolcott  V.  Pond,  19  Conn.  597 ;  Potter's  Dwarris,  203,  204, 
231,  notes;  Wetdv.  Tucker,  19  N.  1.  422.)  This  suit  falls 
within  the  scope  of  the  jurisdiction  of  equity,  and  the  statute, 
both  directly  and   by   implication,   indicates   the   procedure 
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whereby  the  powers  of  equity  may  be  invoked  in  regard  to 
the  affairs  of  the  dissolved  corporation.  {Owrram,  v.  Arka/risaSy 
15  How.  312 ;  Lathrop  v.  Stedrrum,  42  Conn.  583,  599 ;  Pa/rker 
V.  Brownifig,  8  Paige,  388,  390;  40  Hun,  84;  People  v. 
O'Brien,  103  X.  Y.  657.)  The  statute  annulling  the  charter 
of  the  Broadway  Surface  Eailroad  is  constitutional  and  valid. 
{People  V.  Zaoofnbe,  99  N.  Y.  43 ;  Peaj>le  v.  Flagff,  46  id.  401 ; 
People  V.  CoTTistocky  78  id.  356 ;  Smith  v.  People,  47  id.  330 ; 
Miller  v.  State,  15  Wall.  478 ;  People  ex  rel.  MmbaU  v.  B.  dt 
A.  P.  R.  Co.,  70  N.  Y.  569 ;  Erie  v.  Casey,  26  Penn.  St. 
301 ;  Penn.  College  Cases,  13  Wall.  190 ;  McLaren  v.  Pen- 
ni/nyton,  1  Paige,  101 ;  Miners^  Bh.  v.  United  States,  1  Green 
[Iowa],  553 ;  Crease  v.  Babcock,  23  Pick.  335 ;  Lathrop  v. 
Stedma/n,  13  Blatch.  134;  Gremvwood  v.  Freight  Co,,  105 
U.  S.  17;  State  v.  Curran,  12  Ark.  321 ;  Fletcher  v.  Peck, 
6  Cranch,  88 ;  De  Camp  v.  EfoeLamd,  19  Barb.  81 ;  Rumsey 
v.  People,  19  K  Y.  41 ;  Railroad  Co.  v.  Maine,  96  U.  S. 
499;  Sinking  Fvmd  Cases,  99  id.  700;  Rail/road  Co.  v. 
Georgia,  98  id.  359.)  The  appointment  of  the  receiver  was 
regularly  made  and  is  valid.  {TomLiThson  v.  Bullock,  4  Law 
Rep.  [Q.  B.  D.]  230;  Lapeyre  v.  United  States,  17  Wall. 
191, 198 ;  Mallo7^  v.  RUes,  4  Mete.  [Ky.]  53 ;  In  re  Wehnan, 
20  Vt.  654 ;  Xrom  v.  Levy^  60  X.  Y.  126 ;  Marvin  v.  Marvin, 
75  id.  240;  Burgess  v.  Salmon,  97  U.  S.  381;  Arnold  v. 
United  States,  9  Cranch,  104 ;  Richardson's  Case,  2  Story, 
571 ;  ?7"m«{^^  ^i5«2^«  v.  Norton,  97  U.  S.  164 ;  PeophY.  Clark, 
1  Cal.  406 ;  Kennedy  v.  Palmer,  6  Gray,  316 ;  Blydenburg 
V.  CotJieal,  4  N.  Y.  418 ;  /«S7mj^Z  v.  McChesney,  3  Cow.  19 ; 
C'Z'w^  V.  CZwfe,  3  Denio,  263 ;  Rogers  v.  Beach,  18  Wend. 
533 ;  Bellasis  v.  i7^^,  1  Ld.  Ray.  281 ;  Field  v.  e7i?7i^, 
9  East,  154 ;  note  in  26  Amer.  Dec.  234.)  The  tenure  and 
duration  of  franchises  granted  by  the  state  to  a  corporation  is 
clearly  for  the  period  of  its  corporate  existence  and  no  longer, 
and  they  expire  at  the  end  of  that  period  unless  renewed. 
They  cannot  be  extended  for  a  longer  period  by  a  mortgage 
or  lease  to  another  person  or  corporation.  They  also  expire 
whenever  the  legislature,  before  the  termination  of  the  twenty 
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years,  elects  to  exercise  the  reserved  right  of  repeal.  (Senate 
Documents,  1832,  No.  8,  Opinions  of  the  AttorneysrGeneral, 
p.  42 ;  In  re  OrviUe  Lee^s  Bk.j  21  N.  Y.  9 ;  in  re  Reciprodi/y 
Bk,,  22  id.  9 ;  Erie  v.  Gaaey,  26  Penn.  St  287;  Tmdinson 
V.  Jeamjp,  15  Wall.  454 ;  Railroad  Go,  v.  Mamie,  96  U.  S.  63.) 
Where  the  legislature  or  the  state  terminates  the  existence  of 
a  corporation,  its  contracts  cease.  {People  v.  Globe  Ins,  Go.,  91 
K  Y.  174,  179,  180;  PeopU  v.  A.  cfe  F.  R.  R.  Go.,  77  id. 
232 ;  Jones  v.  Jvdd,  4  id.  411 ;  Heine  v.  Meyer,  61  id.  171 ; 
BrooUyn  S.  T.  Go.  v.  GUy  of  Brooklyn,  78  id.  524 ;  Rail- 
road  V.  Georgia,  98  U.  S.  359 ;  Skidds  v.  Ohio,  95  id.  319 ; 
Greenwood  v.  Freight  Go.,  105  id.  13 ;  1  Black.  Com.  484.) 
The  franchise  is  a  privilege  conferred  by  grant  from  the  gov- 
emment  or  sovereign  power  and  is  vested  in  individuals  or 
corporations.  (3  Kent's  Com.  458 ;  2  Bl.  Com.  37 ;  Da/nviUe 
V.  G(mim.,  73  Penn.  St.  38 ;  In  re  Thirty-fourth  St.  R.  R.  Go., 
102  N.  Y.  343.)  While  the  fee  of  the  streets  of  the  city  of 
New  York  was  in  the  city,  such  title  was  held  only  in  trust 
for  the  benefit  of  the  People,  and  the  trust  was  subject  to  the 
unqualified  control  of  the  legislature.  {People  v.  ITerr,  27 
N.  Y.  188.)  Although  the  fee  of  the  streets  may  be  in  the 
municipal  corporation,  the  city  has  no  power  to  make  a  grant 
in  perpetuity  for  the  use  of  those  streets  to  any  railroad  cor- 
poration. {People  V.  Sti^tevant,  9  N.  Y.  263;  Davis  v. 
Mayor,  etc.,  14  id.  506 ;  MUhau  v.  Sharp,  27  id.  611 ;  Mayor, 
etc.,  V.  Second  Ave.  R.  R.  Go.  32  id.  261.)  The  franchise 
granted  by  the  state  to  operate  a  railroad  in  Broadway,  and 
which  was  to  terminate  upon  the  death  of  the  company,  can 
not  be  augmented  or  extended  by  the  power  to  mortgage  the 
same.  {B.  S.  T.  Go.  v.  Brooklyn,  78  N.  Y.  524;  26  Penn. 
St  301 ;  Mumma  v.  Potomac,  8  Peters,  281 ;  Railroad  v. 
Oem^gia,  98  U.  S.  359;  WorcesUr  v.  N.  <&  W.  R.  R,  Go., 
109  Mass.  103 ;  K  T.  P.  i&  O,  R,  R.  Go.,  v.  Parmalee,  15 
W'kly  Law  BuL  239 ;  W.  W.  R.  R,  Go.  v.  Board,  35  Wis.  271 ; 
affirmed,  93  U.  S.  595 ;  Stilhnan  v.  F.  O.  i&  G.  R.  R.  Go.,  27 
Gratt.  119.)  The  mortgages  and  leases  were  given  subject  to 
the  law  and  the  determinate  character  of  the  franchises.    The 
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Kability  to  terminate  them  at  the  pleasure  of  the  legislature 
was  part  of  the  contract.  {Mum/ma  v.  Potomac  Co.^  8  Peters, 
286 ;  PeopU  v.  Globe  Ins.  Go,,  91  N.  Y.  179 ;  iT.  B,  B,  Co. 
V.  JfUler,  10  Barb.  282 ;  Bead  v.  Frankfort  Bk.,  23  Me.  320 ; 
C.  B.  c&  Q.  B.  B,  Co.  V.  Iowa,  94  U.  S.  155 ;  Pdk  v.  Chic^o 
cfe  N.  W.  B.  Co.,  94  id.  164;  6  Bis.  131 ;  PeopU  v.  A.  <&  Vt. 
B.  B.  Co,,  77  N.  Y.  232.)  The  grant  of  a  perpetual  and 
indefeasible  franchise  to  make  use  for  private  profit  of  the 
public  highways  of  the  state  being  inconsistent  with  legislative 
control  of  the  streets  is  legally  impossible.  The  power  of  the 
state  to  control  the  streets  is  for  the  public  benefit,  and,  there- 
fore, inalienable.  {Smith  v.  City  of  Bochester,  92  N.  Y.  463, 
484;  People  ex  rd.  Bristol  v.  Snpermson,  20  Mich.  95; 
People  v.  Kerr,  27  N.  Y.  188;  Ooszler  v.  Georgetown, 
6  Wheat.  593 ;  Town  of  East  Hartford  v.  Hartford  Bridge 
Co.,  10  How.  [U.  S.]  511 ;  Cla^h  v.  Corporation  of  Washing- 
ion,  12  Wheat.  54.)  Even  if  it  were  within  the  legislative 
power  to  create  an  indefeasible  and  perpetual  street  railway 
franchise  in  lower  Broadway,  it  is  not  to  be  supposed,  m  the 
absence  of  such  declaration,  that  such  a  franchise  was  intended. 
{People  V.  Kerr,  27  N.  Y.,  188 )  The  reserved  right  to  repeal 
corporate  charters,  construed  with  respect  to  street  railroad 
corporations,  includes  the  power  to  abrogate  or  withdraw  a 
franchise  held  by  such  corporations  to  use  the  public  streets 
for  private  gain.  {Dartmouth  College  v.  Woodwa/rd,  4  Wheat. 
518,  644;  Tracy  v.  T  &  B.  B,  B,  Co.,  38  K  Y.  433,  437; 
Dwar.  on  Stat.,  690 ;  Slaughter-house  Cases,  16  Wall.  36,  81 ; 
Mumma  v.  Potom^ac  Co,,  8  Peters,  281 ;  Greenwood  v. 
Freight  Co.,  105  U.  8.  13 ;  Turnpike  Co,  v.  Illinois,  96  id. 
63 ;  Chica^go  v.  Iowa,  94  id.  155  ;  Peik  v.  Chicago,  Id.  164  ; 
-£H^  B.  Co.  V.  Casey,  26  Penn.  St.  257 ;  Buggies  v.  Illinois, 
108  U.  S.  527  ;  Fanning  v.  Osborne,  102  N.  Y.  4il.)  When 
the  state  withdrew  the  franchise  to  operate  a  railroad  in 
Broadway,  and  to  charge  fares  to  the  pubHc,  from  the  mort- 
gagor, it  also,  by  the  same  act,  withdrew  them  from  the 
mortgagee.  {Samngs  Bk,  Cases,  84  N.  Y.  403 ;  Cagwvn  v. 
To^on  of  Ham,Gock,  Id.  532 ;  Town  (f  Lyons  v.  Chamberlavny 


1888.]  Pbople  v.  O'Bribn  et  al.  7 

Statement  of  case. 

89  id.  578 ;  ddeago  L.  Ins,  Co.  v.  Needles,  113  TJ.  S.  574 ; 
Cradg  v.  Town  of  And/res,  93  N.  Y.  405 ;  Thompson  v.  Town 
of  MamaJcati/ngj  37  Hun,  400  ;  Bk,  of  Chenango  v.  Brown, 
26  N.  T.  467 ;  Hechmcm  v.  Pmckn&y,  81  id.  211 ;  People  v. 
Chid  and  Stock  Co.,  98  id.  67;  Turnpike  Co.  v.  Illinois, 
96  U.  S.  63  )  When  the  state  withdrew  the  privilege  of 
operating  a  raUroad  in  Broadway,  from  tlie  corporation 
on  which  it  was  conferred,  by  annulling  its  charter,  the 
same  act  terminated  the  right  of  any  other  corporation  to 
use  or  enjoy  the  franchise  under  lease  or  contract  from  the 
Broadway  Company.  {Penn,  P.  P.  Co.  v.  St.  Louis  li.  P. 
Co.,  118  U.S.  290 ;  AbboU  v.  Johnstcnon  G.  cfe  K.  Horse  P, 
P.  Co.,  80  K  T.  27;  Thomas  v.  P.  P.  Co.,  101  U.  S.  71; 
Pierson  v.  McCurdy,  33  Hun,  521,  522,  523  ;  100  N.  Y.  608 ; 
Peik  V.  Chicago,  4  Otto,  164;  Chicago  v.  Iowa,  id.  155  ;  iT.  O. 
Co.  V.  Ddamore,  114  TJ.  S.  501 ;  FammAng  v.  Osborne,  102 
N.  Y.  441 ;  East  Ala.  Co.  v.  Poe  ex  dem.  Visscher,  114  U.  S* 
341.)  The  leases  were  void  in  their  inception  for  want  of 
power  to  make  them,  in  the  lessor  or  lessees.  {T  <&  B.  Co.  v. 
B.  II.  T  i&  W.  Co.,  86  N.  Y.  107 ;  AhboU  v.  Johnstown,  etc., 
P.  P.  Co.,  80  id.  27 ;  People  v.  Albany  <&V  P.P.  Co.,  77  id. 
232;  Thomas  v.  P.  P.  Co.,  101  TJ.  S.  71;  Penn.  Co.  v. 
St.  Louis  Co.,  118  id.  290  ;  Hechnum  v.  Pickney,  81  N.  Y. 
211;  PeopUY.  G.8.  T  Co.,  98  id.  67;  Fischer  v.  P.  P. 
Co.,  46  id.  644 ;  Central  Co.  v.  Twenty-third  St.  P.  P.  Co., 
54  How.  Pr.  168 ;  Woodruff  v.  Erie  Co.,  93  K  Y.  609  ; 
Eocdsior  Co.  v.  Lacey,  63  id.  422.)  No  special  law  applicable 
to  the  Twenty-third  Street  Kailroad  Company  confers  a  fran- 
chise upon  it  to  operate  a  railroad  in  Broadway.  {People  v. 
B.  H.  T.  (&W.  P.  Co.,  12  Abb.  K  C.  230.)  No  corporation 
can  absolve  itself  of  its  public  uses.  Any  act  by  which  it 
undertakes  to  do  so  is  unlawful,  and  a  violation  of  its  charter. 
{Thom/is  V.  P.  P.  Co.,  101  TJ.  S.  71,  78.)  An  agreement  to 
practically  surrender  the  uses  of  a  corporation  to  another  is  an 
attempt  at  unlawful  consolidation.  {Pierson  v.  McCurdy,  33 
Hun,  521,  523  ;  affirmed,  100  N.  Y.  608.)  Both  the  people 
and  the  receiver  have  a  right  in  this  action  to  raise  the  ques- 
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tion  as  to  the  validity  of  the  leases  or  traffic  contracts.  {GUlett 
V.  Moody,  3  Corns.  479  ;  TalTnadge  v.  PeU,  3  Seld.  328 ;  Atty- 
Oen.  V.  Mut.  L.  Ins.  Co,,  77  K  Y.  272,  275 ;  Leamtt  v.  Pal 
mer,  3  Corns.  19 ;  Curtis  v.  Zea/viity  15  N.  Y.  43,  44,  45 ; 
Laws  of  1858,  chap.  314.)  Chapter  310  of  the  Laws  of  1886, 
providing  a  method  of  procedure  for  winding  up  the  aflfairs  of 
the  Broadway  Surface  Eailroad  Company,  which  was  dissolved 
by  chapter  268  of  the  Laws  of  the  same  year,  is  a  constitu- 
tional statute  in  all  its  parts.  Notwithstanding  the  fact  that  it 
became  a  law  some  days  after  the  company  was  dissolved,  it  was 
intended  to  apply,  and  does  apply,  to  the  winding  up  of  the 
affairs  of  the  Broadway  Surface  Company.  {Peopis  ex  reL  F. 
Ins.  Co.  V.  Da/oenport,  91  N.  Y.  574 ;  Ay  era  v.  Lawrence,  59 
id.  192-196;  People  ex  rel.  Cook  w  Wood,  71  id.  371-374; 
1  Bl.  Com.,  86  Esp.  Pen.  Act  1  ;  1  Kent's  Com.  455  ;  Peoph 
ex  rel.  CoUim  v.  Spioer,  99  N.  Y.  225-233  ;  Peoph  v.  Siiper- 
visorsy  43  id.  130,  132  ;  Donaldson  v.  Wood,  22  Wend.  395 ; 
1  Bacon's  Ab.  Stat.  5  ;  Smith  v.  People,  47  N.  Y.  330 ;  U,  S. 
V.  Freeman,  3  How.  [TJ,  S.]  556 ;  People  ex  rel.  v.  Super- 
visors, 70  N.  Y.  228-236  ;  Brower  v.  Brower,  1  Abb.  Ct.  App. 
Dec.  214 ;  Potter's  Dwarris  [Postnote  Case],  237 ;  Campbell 
V.  Evans,  45  N.  Y.  356 ;  Samds  v.  Kiinhark,  27  id..  147 ;  3  R.  S. 
[Banks'  7th  ed.]  470,  §  73 ;  Id.  2400,  §  73  ;  Scott  v.  WUUams, 
23  How.  Pr.  393 ;  In  re  Crook,  23  Hun,  696 ;  WynehaTner  ▼. 
People^  13  N.  Y.  378-442;  Commonwealth  v^  Ketchings^ 
6  Gray,  486.)  The  receiver  and  not  the  directors  of  the  dis- 
solved corporation  is  entitled  to  wind  up  the  affairs  of  such 
corporation.     (Lathrop  v.  Stedman,  13  Blatch.  134-150.) 

Denis  O^ Brien  for  the  receiver.  The  People  have  a  right  to 
maintain  this  action.  (Laws  of  1886,  chap.  310.)  In  con- 
struing a  remedial  statute,  which  has  for  its  end  the  promotion 
of  important  beneficial  public  objects,  a  liberal  construction  is 
to  be  given  when  it  can  be  done  without  doing  violence  to  its 
terms.  (  WolcoU  v.  Pond,  19  Conn.  597 ;  Potter's  Dwarris, 
203,  204,  231,  notes;  Weedy.  Tucker,  19  K  Y.  422.)  The 
suit  falls  within  the  scope  of  tlie  jurisdiction  of  equity,  and 
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the  statute,  both  directly  and  by  implication,  indicates  the  pro- 
cedure whereby  the  powers  of  equity  may  be  invoked  in  regard 
to  the  affairs  of  the  dissolved  corporation.  {Ourrcm  v.  Arkan- 
ms,  15  How.  312;  Zathrop  v.  Stedmah,  42  Conn.  583,  599; 
Packer  v.  Browning,  8  Paige,  388,  390 ;  40  Hun,  34 ;  Peo- 
pie  v.  O'Brien,  103  N.  Y.  657.)  The  statute  annulling  the 
charter  of  the  Broadway  Surface  Railroad  is  constitutional 
and  valid.  The  legislatiire  is  the  sole  judge  of  the  propriety 
of  such  repeal,  and  its  discretion  therein  may  not  be  reviewed. 
(1  R  S.,  tit.  3,  chap.  18,  §  8;  People  v.  Laoombe,  99  N.  Y. 
43 ;  People  v.  Fl<igg,  46  id.  401 ;  People  v.  Comstoch,  78  id. 
356^  Smith  V.  People,  47  id.  330 ;  Erie  v.  Gasey,  26  Penn. 
St.  301 ;  Penn.  College  Cases,  13  Wall.  190 ;  McLa/r&n  v. 
Pennington,  1  Paige,  lOl ;  Miners'  Bank  v.  United  States, 
1  Greene  [Iowa],  553 ;  Crease  v.  Bahcock,  23  Pick.  335 ; 
Lathrop  v.  Stedman,  13  Blatchf.  134;  Greenwood  y.  Freight 
Co,,  105  U.  S.  17;  State  v.  Curra/n,  12  Ark.  321 ;  FUtoher 
V.  Peck,  6  Cranch,  88 ;  De  Camp  v.  Evelcmd,  19  Barb.  81  ; 
Rumsey  v.  People,  19  N.  Y.  41 ;  R.  R.  Co.  v.  Madne,  96. 
IT.  S.  499;  Sinking  Fund  Cases,  99  id.  700;  R.  R.  Co.  v. 
Georgia,  98  id.  359.)  With  regard  to  the  time,  at  which  a 
statute  takes  effect,  no  divisions  of  a  day  are  allowable ; 
a  statute  goes  into  effect  from  the  first  moment  of  the  day  on 
which  it  receives  the  executive  sanction,  unless  some  other 
day  is  specified  tSierein  or  by  general  statute  for  its  taking  effect. 
(7bmZm*<wi  v.  ^BuUook,  4  Law  Rep.  [Q.  B.  D.]  230 ;  Lapeyre 
V.  United  States,  17  Wall.  191,  198;  Mallory  v.  Heles, 
4t  Met<;.  [Ky.]  53 ;  In  re  Wdman,  20  Vt.  654 ;  Krone  v.  Levy, 
60  N.  Y.  126;  Mwrmn  v.  Marvin,  75  id.  240;  Burgess  v. 
Salmon,  97  U.  S.  38 1  ;  Arnold  y.  United  States,  9  Cranch,  104 ; 
Richardson^ s  Case,  2  Story,  571 ;  United  States  v.  Norton, 
97  U.  S.  164 ;  PeopU  v.  Clark,  1  Cal.  406 ;  Kennedy  v.  Palm^, 
6  Gray,  316 ;  Blydenhurg  v.  Cotheal,  4  N.  Y.  418  ;  Sm^xil  v. 
McChssney,  3  Cow.  19 ;  Clute  v.  Clute,  3  Denio,  263  ;  Rogers 
V.  Beach,  18  Wend.  533 ;  BeOassis  v.  Hester,  1  Ld.  Ray.  281 ; 
Field  Y.  Jones,  9  East,  154;  Note  in  26  Am.  Dec.  234.)  The 
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repeal  or  alteration  of  an  act  creating  a  corporation  does  not,  in 
any  proper  sense  of  the  term,  interfere  with  vested  rights  or 
impair  the  obligations  of  the  contract  between  the  state  and  the 
persons  on  whom  the  franchise  was  conf erred,     (Sen.  Doc., 
1882,  No.  8,  Opins.  cf  the  Atty's-Gen.  42 ;  In  re  OrvUle  Zee's 
Bamk^  21  N.  Y.  9 ;  In  re  Reciprocity  Bamk^  22  id.  9  ;  Erie  v. 
Omey^  26  Penn.  St.  287 ;  Tomlvnson  v.  Jes^up^  15  Wall.  454 ; 
Tv/mpiks  Co.  v.  Illmoia^  96  id.  63.)     Where  the  legislature 
or  the  state  terminates  the  existence  of  a  corporation,  its  con- 
tracts cease.     {People  v.  Globe  Ins.  Co.,  91  N.  Y.  174,  179, 
180;    People  v.  A.  (&V.   R.   R.   Co.,  77  id.  232;  Jones  y. 
Judd,  4  id.  41 1 ;  Heine  v.  Meyer,  61  id.  171 ;  B.  S.  T.  Co.  v. 
City  of  Brooklyn,  78  id.  524 ;  R.  R.  Co.  v.  Georgia,  98  U.  S. 
359 ;  Skidds  v.  Ohio,  95  id.  319 ;  Greenwood  v.  Freight  Co., 
105  id.  13 ;  1  Bl.  Com.  484.)     The  franchise  to  construct  and 
operate  a  railroad  in  Broadway,  and  to  take  tolls  from  the  pub- 
lic, was  the  gift  of  the  state,  and  not  the  result  of  any  contract 
with  the  city  or  the  property  owners.    (3  Kent's  Com.  458 ;  2  Bl. 
Com.  37 ;  Da/rwiUe  v.  Comm.,  73  Penn.  St.  38 ;  In  re  Thirty- 
fouHh  St.  R.  R.  Co.,  102  N.  Y.  343 ;  People  v.  Kerr,  27  id. 
188 ;  People  v.  Stv/rtevant,  9  id.  263 ;  Dams  v.  Mayo7\  etc., 
14  id.  506 ;  Milhwu,  v.  Sha/rp,  27  id.  611 ;  Mayor,  etc.,  v.  Second 
Ave.  R.  R.  Co.,  32  id.  26 1.)     The  franchise  granted  by  the  state 
to  operate  a  railroad  in  Broadway,  and  which  was  to  terminate 
upon  the  death  of  the  company,  cannot  be  augmented  or 
extended  by  the  power  to  mortgage  the  same.     {B.  S.  T.  Co. 
V.  Brooklyn,  78  K  Y.  524;  26  Penn.  St.  301 ;  R.  R.  Co.  v. 
Georgia,  98  U.  S.  359;  Worcester  v.  iT.  cfe  W.  R.  R.  Co.,  109 
Mafis.  103 ;  if.  T.,  P.  dh  0.  R.  R.  Co.  v.  Parmelee,  15  Week. 
Law  Bui.  239 ;    W.  W.  R.  R.  Co.  v.  Board,  35  Wis.  271 ; 
affirmed,  93  U.  S.  595 ;   SiUimam,  y.  F.  O.  <&  C.  R.  R.  Co., 
27  Gratt.  119.)     The  mortgages  and  leases  were  given  subject 
to  the  law  and  the  determinate  character  of  the  franchises. 
The  liability  to  terminate  them  at  the  pleasure  of  the  legislature, 
was  part  of  the  contract.     {Murmna  v.  Potomac  Co.,  8  Pet. 
286;  People  v.  Globe  Ins.  Co.,  91  K  Y.  179 ;    N.  R.  R.  Co. 
v.  MiUer,  10  Barb.  282 ;    Read  v.  Frankfort  Bank,  23  Me. 
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320 ;  a,  B.  <&  Q.  JS.  li.  Co.  v.  Iowa,  94  U.  S.  155 ;  Peik  v. 
C.  cfe^y.  W.JS.  Co.,  94  id.  164;  People  v.  A.  <&  V.  H.  E.  Co., 
77  N.  T.  232.)  The  grant  of  a  perpetual  and  indefeasible 
franchise  to  make  use  for  private  profit  of  the  public  liighwajs 
of  the  state  is  inconsistent  with  legislative  control  of  the  streets, 
and,  therefore,  legally  impossible.  The  power  of  the  state  to 
control  the  streets  is  for  the  public  benefit,  and  is,  therefore^ 
malienable.  {Smith  v.  City  of  Rochester,  92  N.  Y.  463,  484 ; 
People  ex  rd.  Bristol  v.  Supervisors,  20  Mich.  95  ;  People  v. 
Kerr,  27  K  Y.  188  ;  Ooszler  v.  Georgetown,  6  Wheat.  593  ; 
Town  of  East  Hartford  v.  Hartford  Bridge  Co.,  10  How. 
[U.  S.]  511 ;  Clark  v.  Corp.  of  Washington,  12  Wheat.  54.) 
Even  if  it  were  within  the  legislative  power  to  create  an  inde- 
feasible and  perpetual  street  railway  franchise  in  lower  Broad- 
way, it  is  not  to  be  supposed,  in  the  absence  of  such  declarar 
tion,  that  such  a  franchise  was  intended.  {People  v.  Kerr, 
27  N.  Y.  188.)  The  reserved  right  to  repeal  corporate 
charters,  construed  with  respect  to  street  railroad  corporations, 
includes  the  power  to  abrogate  or  withdraw  a  franchise  held 
by  such  corporations  to  use  the  public  streets  for  private  gain. 
{DaHmouth  Oollege  v.  Woodwa/rd,  4  Wheat.  518,  644;  Tracy 
V.  T.  dh  B.  R.  R.  Co.,  88  N.  Y.  433,  437;  Dwarris  on  St. 
690 ;  Santa  Clara  Case,  118  U.  S.  394  ;  Green/woodv.  Freight 
Co.,  105  id.  13;  Turnpike  Co.  v.  Illinois,  96  TJ.  S.  63; 
Chicago  v.  Iowa,  94  id.  155;  Peik  v.  Chicago,  Id.  164; 
Buggies  v.  Illinois,  108  id.  527 ;  Fanning  v.  Oshome,  102 
N.  Y.  441.)  Persons  dealing  with  corporations,  or  purchasing 
their  bonds  in  the  markets,  must  take  notice  of  the  limitations 
upon  their  powers  to  issue  the  bonds,  and  are  deemed  to  con- 
tract with  reference  to  those  limitations.  {Samngs  Bank 
Cases,  84  K  Y.  403 ;  Cagwin  v.  Town  of  Ham,cock,  Id.  532  j 
Town  of  Lyons  v.  Chamberlain,  89  id.  578 ;  Chicago  Life 
Ins.  Co.  V.  Needles,  113  U.  S.  574;  Craig  y.  Town  of  Andres, 
93  N.  Y.  405 ;  Thompson  v.  Town  of  Mamakctting,  37  Hun, 
400.)  The  power  to  mortgage,  and  through  a  mortgage  to 
transfer  a  franchise,  not  being  one  inherently  necessary  to  a 
corporation  for  the  purpose  of  enabling  it  to  carry  out  th  > 
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objects  of  its  incorporation,  the  bare  permission  of  the 
statute  of  1850  to  mortgage  franchises  (if,  indeed  snch  permis. 
fiion  were  ever  available  to  a  street  railroad  company)  should 
not  be  amplified  by  construction,  but  should  be  strictly  con- 
strued. {Turnpike  Co,  v.  lUinaisy  96  U.  S.  63 ;  Heckman 
v.  Pinckney,  81  N.  Y,  211 ;  People  v.  Gold  <b  Stock  Co.,  98 
id.  67.)  When  the  state  withdrew  the  privilege  of  operating 
a  railroad  in  Broadway  from  the  corporation  on  which  it  was 
conferred,  by  annulling  its  charter,  the  same  act  terminated 
tlie  right  of  any  other  corporation  to  use  or  enjoy  the  fran- 
cluse  under  lease  or  contract  from  the  Broadway  company. 
{PeopU  V.  B.  H.  T.  cfe  W.  li,  R.  Co,,  12  Abb.  K  C.  230 ; 
Penn.  R.  R.  Co.  v.  St.  Louis  R.  R.  Co.,  118  U.  S.  290 ; 
Thomas  v.  R.  R.  Co.,  101  id.  71 ;  Ahbott  v.  J.  G.  dk  K  H. 
R.  R.  Co.,  80  N.  Y.  27  ;  Pierson  v.  McCurdy,  33  Hun,  621, 
522,  523 ;  100  N.  Y.  608.)  In  no  case  could  the  city  waive 
the  objection  that  the  contracts  were  illegal,  nor  lengthen  the 
term  of  a  franchise,  the  duration  of  which  depended  upon  the 
legislative  will.  {Peik  v.  Chicago,  4  Otto,  164 ;  Chicago  v. 
I(ywa,  Id.  155 ;  N.  O.  Co.  v.  Delamore,  114  U.  S.  501 ;  Fan- 
ning  v.  Osborne,  102  N.  Y.  441 ;  East  Ala.  Co.  v.  Doeexdem. 
Visscher,  114  U.  S.  341.)  The  leases  were  void  in  their 
inception  for  want  of  power  to  make  them,  in  the  lessor  or 
lessees.  {T  cfe  B.  Co.  v.  B.,  H.  T.  <&  W.  R.  R.  Co.,  86  N.  Y. 
107;  Aiiott  v.  Johnstown,  etc.,  R.  R.  Co.,  80  id.  27; 
PeopU  V.  A.  &  V.  R.  R.  Co.,  77  id.  232  ;  Thomas  v.  R.  R. 
Co.,  101  IT.  S.  71 ;  Penn.  Co.  v.  St.  Louis  Co.,  118  id.  290 ; 
Heckrrum  v.  Pinckney,  81  N.  Y.  211 ;  People  v.  G.  S.  T.  Co.,^ 
98  id.  67 ;  Fisher  v.  R.  R.  Co.,  46  id.  644 ;  Central  Co.  \. 
Twenty-third  St.  Co.,  54  How.  Pr.  168 ;  Wbodruf  v.  Frie 
Co.,  93  N.  Y.  609 ;  Excelsior  Co.  v.  Lacey,  63  id.  422.)  No 
corporation  can  absolve  itself  of  its  public  uses ;  any  act  by 
which  it  imdertakes  to  do  so  is  unlawful  and  a  violation  of  its 
cliarter.  {Thomas  v.  R.  R.  Co.,  101  U.  S.  71,  78.)  An 
agreement  to  practically  surrender  the  uses  of  a  corporation  to 
another  is  an  attempt  at  unlawful  consolidation.  {Pierson  v. 
JfcCurdy,  33  Hun,  521,  523  ;  affirmed,  100  N.  Y.  608.)     Both 
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the  People  and  the  receiver  have  a  right  in  this  action  to  raise 
the  question  as  to  the  validity  of  the  leases  or  traffic  contracts. 
{Giliett  V.  Mood^y  3  Corns.  479 ;  Talmadge  v.  Pea,  3  Seld. 
328 ;  Atfy-Gen'l  v.  Mutual  L.  Ins.  Go.,  77  N.  Y.  272,  275 ; 
Leavitt  v.  Palmer.  3  Coins.  19  ;  Curtis  v.  Leiwitt,  15  K  Y. 
43, 44,  45 ;  Laws  of  1858,  chap.  314.)  In  construing  a  statute 
its  title  is  a  legitimate  subject  of  consideration  in  determining 
the  legislative  intent.  {People  ex  rd.  Fire  Ins.  Co.  v.  Douoen- 
poHy  91  K  Y.  574;  Ayers  v.  La/wrence,  59  id.  192-196; 
People  ex  rd.  Cooh  v.  Wood,  71  id.  371,  374.)  Chapter  310 
of  the  Laws  of  1886  is  a  remedial  statute ;  that  is  to  say,  one 
which  affords  a  remedy ;  it  provides  for  a  new  case.  (1  Bl. 
Com.,  86  Esp.  Pen.  Act  1.)  Being  a  remedial  statute,  it  is 
not  subject  to  the  general  rule  that  statutes  are  to  be  construed 
as  prospective  in  the  absence  of  words  expressly  applying 
them  to  past  cases.  {People  ex  rd.  Collins  v.  Spicer,  99  N.  Y. 
225-233 ;  People  v.  Supervisors,  43  id.  130,  132 ;  Donaldson 
V.  Wood,  22  Wend.  395 ;  1  Bacon's  Ab.  Statutes,  5 ;  Smith 
v.  People,  4:7  N.  Y.  330;  U.  S.  v.  Freem,an,S  How.  556; 
People  ex  rel.  v.  Supervisors,  70  N.  Y.  228-236 ;  Brower  v. 
Brower,  1  Abb.  Ct.  App.  Dec.  214 ;  Potter's  Dwarris  [Post- 
note  Case],  237.)  The  receiver  and  not  the  directors  of  the 
dissolved  corporation  is  entitled  to  wind  up  the  affairs  of  such 
corporation.     {Lathrop  v.  Stedm^am,,  13  Blatch.  134-150.) 

Jam^es  C.  Carter  and  Elihu  Root  for  the  Broadway  and 
Seventh  Avenue  Railroad  Company,  defendant.  All  the  powers 
which  corporations  possess  are  substantial  powers  to  take  some 
part  in  the  actual  affairs  of  men,  and  are  in  the  nature  of  grants 
to  a  preexisting  person  created  and  defined  by  the  powers  first 
mentioned,  and  fitted  to  receive  such  grants.  {Da/rtm/yuth 
College  v.  Woodioard,  4  Wheat.  519,  680,  691.)  The  act 
creating  the  corporation,  so  far  as  it  creates  the  abstract  person, 
is  a  mere  law  and,  so  far  as  it  bestows  the  substantial  rights, 
is  a  grant.  {State  v.  Hayward,  3  Rich.  [S.  C]  389,  411.) 
The  substantial  rights  of  a  corporate  body  being  the  subjects 
of  grant  to  it,  and  being  things  which  might  be  granted  to 
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«ny  natural  person,  are,  in  their  nature,  as  capable  of  trans- 
mission by  assignment  as  they  were  of  original  grant.  {HaU 
V.  SuUi/oan  Ry.  Go,^  21  Law  Eep.  138.)  If  the  right  is  assign- 
able, the  legal  title  to  it  passes,  upon  the  death  or  bankruptcy 
of  the  corporation,  like  all  its  other  property,  to  such  officers 
as  the  state  may  appoint  to  receive  it ;  but  the  equitable  and 
beneficial  interest  becomes  vested  (in  the  case  of  a  stock  corpo- 
ration) in  its  creditors  and  stockholders.  {New  Orlea/ns  R,  R, 
Co.  V.  Ddamore^  114:  TJ.  S.  501.)  The  substantial  franchise 
bestowed  was  not  a  grant  to  the  company  personally  alone, 
but  was  expressly  made  assignable.  (Laws  of  1850,  chap.  40  ; 
Laws  of  1854,  chap.  282 ;  Laws  of  1873,  chaps.  469,  710; 
Laws  of  1874,  chap.  430 ;  Laws  of  1876,  chap.  446  ;  Laws  of 
1880,  chap.  113.)  An  inseparable  union  of  the  franchise  with 
the  real  estate  and  fixtures  requisite  for  its  enforcement  stands 
at  common  law  without  the  aid  of  any  statute.  {Que  v.  Tids 
Water  Canal  Co.^  24  How.  257 ;  People  v.  Brooklyn^  F.  cfe 
G.  L  R.  R.  Go.,  89  N.  Y.  75.)  The  act  of  1886  (Chap.  168), 
which  assumes  to  annul  and  dissolve  the  Broadway  Surface  Com- 
pany, had  no  other  effect  upon  the  franchise  to  construct  and 
operate  a  railroad  than  to  devolve  it  upon  the  representatives  of 
that  body  for  the  benefit  of  its  creditors  and  stockholders. 
(Fletoherv.  Peck,  6  Cranch,  47, 135 ;  Morawetz  on  Corp.  §§  660, 
666 ;  Angell  &  Ames  on  Corp.  §  767 ;  People  v.  Oakland  Go. 
Bk.y  1  Doug.  [Mich.]  286-288.)  Since  the  Kevised  Statutes, 
words  of  inheritance  are  not  necessary  to  create  an  estate  in  per- 
petuity. (2  K.  S.,  chap.  1,  tit.  5,  §1.)  Even  the  ordinary  pre- 
sumption against  the  grantee  in  public  grants  is  displayed  in  cases 
where,  as  here,  the  grant  is  for  a  valuable  consideration.  {Za/nff- 
do7i  V.  Mayor,  etc.,  93  N.  Y.  129.)  The  franchise  still  exists 
as  property,  and  as  the  property  of  those  beneficially  interested 
in  the  corporation,  and  is  applicable  in  the  first  instance  to  the 
discharge  of  liens  upon  it,  next  to  the  payment  of  general 
creditors,  and  the  residue  is  distributable  among  stockholders. 
(General  Eailroad  Act,  Laws  of  1850,  chap.  140,  §§  28,  225 ; 
Laws  of  1884,  chap.  252,  §  1 ;  ffall  v.  Sullwan  /?.  R.  Go., 
21  Law  Eep.  138 ;  Morgan  v.  Louisiana,  93  U.  S.  217,  223 } 
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JTew  Orleans^  etc.,  R,  R.  Co.  v.  Dda/m/>re^  114  U.  S.  501 ; 
MeU  V.  Railway  Co.,  58  N.  Y.  61 ;  Adams  v.  B.  H.  i&  E. 
R.  R.  Co.,  4  Bank.  R  99  ;  ^.  B.  F.  R.  R.  Co.  v.  Ruhhard,  10 
AUen,  459,  note ;  Sweat  y.  B.  H.  <&  E.  R.  R.  Co.,  5  Bank.  K. 
243 ;  R.  R.  Co.  v.  Jamea,  6  Wall.  740 ;  W.  R.  Bridge  Co.  v. 
Shepherd,  21  How.  112;  Memphis,  etc.,R.  R.  Co.  v.  Comm,, 
112  TJ.  S.  629;  Greenwood  v.  Freight  Co.,  105  id.  13.)  The 
substantial  franchise  of  the  Broadway  Surface  Company  was 
gained  after  it  became  a  corporation,  and  became  vested  in  it 
by  a  legitimate  exercise  of  its  previously  acquired  powers.  It 
was,  consequently,  property  beyond  the  reach  of  any  exercise 
by  the  legislature  of  its  reserved  power.  {Comm.  v.  Essex  Co., 
13  Gray,  237-253 ;  Sinking  Fund  Cases,  99  U.  S.  700-720.) 
This  franchise  having  been  acquired  by  contract  cannot  be 
taken  away  or  destroyed  without  impairing  the  obligation  of 
the  contract.  (U.  S.  Con.,  art.  1,  §  10 ;  Fletcher  v.  Peck, 
6  Oranch,  47 ;  People  v.  Sturtevant,  9  X.  Y.  273 ;  Milhau  v. 
Sharp,  27  id.  607 ;  City  of  Brooklyn  v.  B.  C.  R.  R.  Co., 
47  id.  475.)  All  the  obligations  of  the  Broadway  Surface 
Kailroad  Company  survive  in  the  same  manner  precisely  as  its 
rights  survive,  and  its  property  and  property  rights  survive  in 
the  same  condition  in  which  they  were  at  the  time  the  act  ot 
dissolution  was  passed,  subject  to  the  contracts  or  other  tmns- 
actions  theretofore  had  in  respect  thereto  by  the  Broadway 
Surf  ace  Company.  {Mumma  v.  Potoina/i  Co.,  8  Peters,  281 ; 
R.  ir.  cfe  O.  R.  R.  Co.  V.  O.  S.  R.  R.  Co.,  16  Hun, 
445.)  The  traffic  contracts  were  authorized  by  the  act  of  1839, 
which  was  in  full  operation.  {People  v.  B.  R.  /?.  Co.,  89 
K  Y.  75,  86 ;  Woodruff  v.  EAe  R.  Co.,  93  id.  616.)  The 
act  of  1839  did  not  authorize  any  railroad  lease.  (Abbot  v 
Johnson,  80  N".  Y.  27.) 

AJhert  Stickney  and  Ifelson  S.  Spencer  for  the  Twenty- 
third  Street  Railway  Company  and  Jacob  Sharp,  defendants. 
In  passing  on  the  validity  of  the  repealing  act,  tlie  court  \vill 
consider  its  purpose  and  its  necessary  effect.  {People  ex  rel. 
CoUins  V.  Spicer,  99  N  Y.  225,  233 ;  Hudson  Iron  Co.  v. 
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Alger,  54  id.  173,  175 ;  Piatt  v.  Union  Pacific  R,  R.  Co., 
99  U.  S.  48,  59 ;  Fn  re  Jacobs,  98  N.  Y.  98,  110,  111 ;  People 
V.  Supervisors  of  Columbia  Co,,  43  id.  130,  132.)  Such  an 
act  for  such  a  purpose  is  virtually  a  bill  of  pains  and  penalties, 
and  as  such  is  within  the  prohibition  of  the  Constitution  of 
the  United  States.  (4  Bl.  Com.  259 ;  Cons,  of  U.  S.  art.  1, 
§  10 ;  Cummings  v.  iState  of  Missouri,  4  Wall.  237 ;  Ec  parte 
Garland,  Id.  333 ;  Fletcher  v.  Peck,  6  Cranch,  137.)  Such 
an  act  is  not  an  exercise  of  legislative  power.  (4  Bl.  Com. 
259 ;  1  Stephen's  His.  of  Crim.  Law.  of  Eng.  145  et  seq. ; 
4  Stephen's  Com.  298,  299.)  Such  an  act  is  an  attempt  to 
deprive  citizens  of  property  "  without  due  process  of  law." 
{Taylor  v.  Porter,  4  Hill,  140;  Powers  v.  Bergen,  6  N.  Y. 
358  ;  Burch  v.  Newbury,  10  id.  374 ;  Wynehamer  v.  People, 
13  id.  378;  Brevoort  v.  Chace,  53  id.  245;  /n  re  Jacobs, 
98  id.  98 ;  People  v.  Marx,  99  id.  377.)  As  to  this  property 
of  this  corporation,  and  these  corporators,  it  is,  at  least,  matter 
of  grave  doubt  whether  the  so-called  right  to  "  repeal "  is  any 
longer  left  in  the  legislature.  {In  re  Oliver  Lee^s  Bk.  21 
N.  Y.  9;  Miller  v.  N.  T,  dk  E,  R.  R.  Co.,  21  Barb.  513; 
Albany  N  R.  Co.  v.  BrowneU,  24  N.  Y.  345 ;  MiUer  v. 
State,  15  Wall.  478 ;  Ilolyoke  Co,  v.  Lyinan,  15  id.  500,  519 ; 
Sinking  Fund  Cases,  Q9  U.  S.  700,  718,  720,  739,  741-744, 
747, 748,  757 ;  Hyatt  v.  McMahon,  25  Barb.  457,  468 ;  Detroit 
V.  Detroit  cH  Howell  Plankroad  Co.,  43  Mich.  140.)  The 
winding-up  act  has  no  retrospective  effect.  ( GoUlotel  v.  Mayor ^ 
87  ISr.  Y.  441 ;  N.  Y.  c&  O.  M.  R.  R.  Co.  v.  Van  Horn,  57  id. 
473,  477 ;  Hamilton  v.  Knick.  L.  Ins.  Co.,  N.  Y.  D'ly  Reg. 
Dec.  15,  1882 ;  Trist  v.  Cabenas,  18  Abb.  Pr.  143.)  A  court 
of  equity  has  no  inherent  power  of  any  kind  over  corporations, 
and  especially  has  it  no  power  to  appoint  a  receiver  of  one  of 
them.  Such  power  as  it  possesses  it  derives  in  every  instance 
from  statute.  (High  on  Receivers  [2d  ed.]  §§  288,  289 ;  Atfy- 
Gen.  V.  Utica  Ins.  Co.,  2  Johns.  Ch.  371 ;  Bangs  v.  Mcintosh, 
23  Barb.  504.)  The  winding-up  act  cannot  divest  the  title  of 
the  directors  of  the  dissolved  corporation  as  trustees.  {Lukrs 
V.  Eimer,  80  N.  Y.  171,  180;  De  Voe  v.  /.  <&  O.  R.  R.  Co., 
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5  Paige,  521;  High  on  Receivers,  §  112;  Baker  v.  Adm/r. 
of  Bachus,  32  111.  79 ;  Ormestein^s  Appeal^  49  Penn.  St.  310 ; 
Young  v.  RoUma,  85  K  C.  485 ;  StmxH  v.  Palmer,  74  N.  Y. 
183.)  The  operating  contract  made  with  the  Twenty-third 
Street  Eailway  Company  is  a  valid  and  continuing  claim. 
( Whitney  Arms  Co.  v.  Ba^law,  63  N.  Y.  62 ;  Rider  Raft 
Co.  V.  Roach,  97  id.  378 ;  Kent  v.  Quicksilver  Mining  Co., 
78  id.  159 ;  People  ex  rd.  Twenty-third  Street  Co.  v.  Squire, 
53  N.  Y.  Supr.  Ct.  536.)  The  act  of  1839  haa  never  been 
repealed,  and  has  been  held  to  confer  the  most  extensive  power 
upon  railroad  corporations  in  the  use  of  their  respective  roads. 
{Wnodruff  Y.  Erie  R.  Co.,  93  N.  Y.  609.)  Repeals  by 
implication  are  not  favored.  (Hankvns  v.  Mayor,  etc.,  64 
N.  Y.  18,  21;  People  ex  rd.  Woods  v.  Crissey,  91  id*.  616, 
629 ;  In  re  Curser,  89  id.  401 ;  Mark  v.  Staie,  97  id.  572, 
578;  Mongean  v.  People,  55  id.  616;  People  ex  rd.  Kings- 
land  V.  Palmer,  52  id.  83,  88 ;  In  re  D.  dh  H.  C.  Co.,  69  id. 
209;  People  ex  rd.  Stim^r  v.  Morrison,  78  id.  84;  People 
V.  BrooMyn  F.  <&  C  I  R.  Co.,  89  id.  75;  In  re  Gilbert 
Elevated  Road,  70  id.  361,  372.)  Should  the  act  of  1839, 
for  any  reason,  be  deemed  not  to  confer  the  authority  to  make 
the  contract  in  question,  special  authority  is  found  for  it  in 
the  act  of  1873.  (//.  B.  (&  M.  F.  R.  R.  Co.  v.  Southern 
Boulevard  Co.,  41  Hun,  553 ;  McKemm  v.  Edmonstone,  91 
]Sr.  Y.  234;  People  v.  Quigg,  59  id.  33,  88;  Van  Denhurgh 
V.  Village  of  Oreenhush,  ^^  id.  1 ;  Whipple  v.  Christia/n, 
80  id.  523.)  A  contract  of  this  character  always  survives  the 
death  of  the  corporation.  II  is  only  personal  contracts  which 
are  terminated  by  death,  whether  of  individuals  or  corpora- 
tions. All  others  are  open  and  subsisting  contracts.  {People 
v.  Wat.  Trust  Co.,  82  N.  Y.  283 ;  T.  i&  B.  R.  R.  Co.  v.  B. 
H.  T.  <&W.  R.  R.  Co.,  86  id.  107 ;  Gh^eat  Northern  Railway 
Co.  V.  Manchester,  etc.,  R.  Co.,  10  Eng.  L.  &  Eq.  11 ;  2  Redf. 
on  Rys.  372  ;  ColumJyus,  P.  <&  I.  R.  R.  Co.  v.  /.  <&  B.  R.  R. 
Co.,  5  McLean,  450 ;  Wilson  v.  Fumess  R.  Co.,  L.  R.,  9  Eq. 
28 ;  Stover  v.  Ot.  W.  R.  Co.,  2  Y.  &  C.  Ch.  48.) 
SI0KEU3— Vol.  LXVI.     3 
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S.  P.  Nash  for  bondholders,  respondents,  and  Lyman 
Bhoades  for  mortgagee  in  trust  respondent.  The  act  "to 
annul  and  dissolve  the  Broadway  Surface  Eailroad  Company  " 
is  unconstitutional  and  void.  {Smhmg  Fvmd  Cases^  99  U.  S. 
700, 720, 721 ;  2  Kent's  Com.  206,  207 ;  Constitution  of  1846, 
art.  8,  §  1 ;  People  v.  Alhertaon,  55  N.  Y.  50.)  The  wmding- 
up  act  (Laws  of  1886,  chap.  310)  is  void  on  several  grounds  : 
(1.)  It  makes  the  receiver  a  judicial  officer  to  take  all  the 
evidence  upon  which  the  'court  is  to  allow  or  reject  claims. 
(2.)  It  imposes  on  the  court  the  duty  of  rejecting  claims  which 
might  be  open  to  contest.  (3.)  It  requires  bondholders,  whose 
bonds  may  be  deemed  valid,  to  take  a  present  payment  in  dis- 
charge of  a  long  bond.  {Empire  City  Bamk^  18  N.  Y.  199  \ 
Fish  V.  Jeff.  Police  Jury,  116  IT.  S.  131.)  The  rights,  priv- 
ileges and  consents  dealt  with  by  the  "  Consent "  act  were 
rights  of  property  growing  out  of  grants  and  contracts,  and  so 
protected  by  the  Constitution.  {NicoU  v.  N,  Y.  dk  E.  R.  R, 
Go,,  12  N.  Y.  121 ;  2  Kent,  307,  note  a;  Ang.  &  Ames  on 
Corp.  §  307 ;  Gv/rran  v.  Sita^  of  Arhanaaa,  15  How.  304.) 
The  alleged  irregularities  in  the  organization  of  the  Broadway 
Surface  Kailroad  Company  have  no  relevancy  to  the  questions 
now  presented  to  the  court,  and  furnished  no  ground  for  annul- 
ling its  corporate  existence  by  legislative  act.  {Kent  v.  Quick- 
diver  Go.j  78  N.  Y.  159 ;  DcuoicUon  v.  Weatch.  Gaslight  Co.,  99 
id.  558.)  This  case  is  governed  by  the  doctrine,  that  where  the 
corporate  act  is  in  its  external  aspect  within  the  general  powers 
of  the  company,  and  is  only  unauthorized  because  it  is  done 
with  a  secret  unauthorized  intent,  this  wrongful  intent  is  no 
defense  against  a  stranger  who  dealt  with  the  company  with- 
out notice  of  such  intent.  {Ellsworth  v.  St.  Z.,  Alt,  cfe  T. 
H.  R,  R.  Go.,  98  N.  Y.  553  ;  New  Promdence  v.  Halsey,  117 
U.  S.  336.) 

Edwa/rd  Winslow  Paige  for  Mr.  Palmer,  trustee,  etc., 
respondent.  By  the  contract  made  by  the  resolution  of  the 
common  council  of  the  5th  of  December,  1884,  and  the  various 
instruments  of  acceptance  by  the  Broadway  Surface  Eailroad 
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Company,  a  right  for  valuable  consideration  was  granted 
to  run  passenger  raih'oad  cars  perpetually  upon  Broadway. 
That  right  was  a  hereditament  which  is  real  estate  and,  of 
course,  property.  {Mayor,  etc  v.  Second  Ave.  B.  R.  Co.,  32 
N.  r.  261,  271,  273 ;  Brooklyn  Cent,  R.  E.  Co.  v.  Brooklyn 
City  R.  R.  Co.,  32  Barb.  358,  364;  ^tate  v.  Mayor,  etc., 
3  Duer,  119, 130-132, 145-151 ;  Davis  v.  Mayor,  etc.,  4  Kern. 
506,  532 ;  People  Sturteoant,  5  Seld.  263,  273  ;  Milhau  v. 
Sharp,  27  K  Y.  611,  620-622;  Howlet  v.  Belden,  Gen'l 
Term,  4th  Dept. ;  Siwth  Ave.  B.  B.  Co.  v.  Kerr,  72  N.  Y. 
330, 332 ;  N&vo  Orleans,  etc.,  B.  B.  Co.  v.  Delamore,  114  U.  S. 
501.)  The  instrument  in  question  in  this  case  is  a  grant  of 
B,  right  of  way  for  a  railroad,  an  incorporeal  hereditament,  i.  e., 
property.  {People  v.  Sturtevant,  5  Seld.  263,  273;  Stwth 
Ave.  B.  B.  Co.  v.  Kerr,  72  K  Y.  330,  332 ;  JVew  Orleans, 
etc.,  B.  B.  V.  Delamore,  114  U.  S.  501.)  It  could  not  be 
revoked  nor  in  any  way  changed  by  the  grantor,  i.  e.,  the  city. 
{Mayor,  etc.  v.  Second  Ave.  B.  B.  Co.,  32  N.  Y.  261,  271,  273  ; 
Brooklyn  Cent.  B.  B.  Co.  v.  Brooklyn  City  B.  B.  Co., 
32  Barb.  358,  364;  Milhau  v.  Sharp,  27  K  Y.  611,  622; 
State  V.  Mayor,  etc.,  3  Duer,  119,  145,  151 ;  Ifew  Orleans, 
stc.,  B.  B.  Co.  V.  Delamore,  114  TJ.  S.  501.)  Nor  by  tlie 
state,  so  far  as  the  state  was  interested  in  the  real  estate 
granted.  {Beehnum  v.  S.  &  S.  B.  B.  Co.,  3  Paige,  45,  72 ; 
Damolds  v.  StaU,  89  N.  Y.  36 ;  Fletcher  v.  Peck,  6  Cranch, 
fi7,  136-139.)  The  thing  granted  was  not  an  interest  personal 
merely  to  the  Broadway  Surface  Kailroad  Company,  but  it 
was  and  is  an  interest  assignable,  like  any  other  interest  in  real 
estate.  People  v.  Brooklyn,  F.  (&  C.  I.  B.  Co.,  89  N.  Y. 
75,  83,  84,  85,  90,  91 ;  Metz  v.  Buffalo,  C.  db  P.  B.  B.  Co.,  58 
id.  61 ;  New  Orlecms,  etc.,  U.  B.  Co.  v.  Delamore,  114  U.  S. 
501.)  The  grant  being  irrevocable  by  the  grantor  —  not  per- 
sonal to  the  Broadway  Surface  Company  —  assignable,  and 
containing  no  words  of  limitation,  is  perpetual.  {State-  v.* 
Mayor,  etc.,  3  Duer,  119, 130, 131, 145-150 ;  Davis  v.  Mayor, 
etc.,  14  N.  Y.  506,  532  ;  People  v.  Sturtevant,  9  id.  263,  273  ; 
Milha/u  V.  Sha/rp,  27  id.  611,  620-622 ;  Brooklyn  Cent.  Co. 
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V.  Brooklyn  City  Co.,  32  Barb.  358,  364.)  By  the  provision 
of  the  general  street  act  (Chap.  252,  Laws  of  1884),  put  into 
effect  by  the  resolution  of  the  common  council  of  the  5th  of 
December,  1884,  the  various  instruments  of  acceptance  and 
the  order  of  the  General  Term,  there  was  granted,  for  a  valu- 
able consideration,  the  franchise  to  perpetually  use  the  right 
of  way  upon  the  street  Broadway  for  the  operation  of  a  rail- 
road. That  franchise  is  property.  {Mayor^  etc,  v.  Second 
Ave,  R.  R,  Co,,  32  K  Y.  261,  271, 273  ;  BrooUyn  Cent  R,  R, 
Co,  V.  Brooklyn  City  R.  R.  Co.,  32  Barb.  358,  363  ;  Dams 
V.  Mayor,  etc,  4  Kern,  506, 523,  524 ;  MUhau  v.  Sharp,  27 
K  T.  611,  618, 620.)  The  mortgages  executed  by  the  Broad- 
way Surface  Company  were  valid  and  effectual  to  bind  all  the 
property  of  that  company,  including  the  right  of  way  and  the 
franchise  over  the  street  Broadway.  (  Van  Cott  v.  Van  Brunt, 
82  N.  Y.  535,  539-541.)  Sections  2  and  3  of  chapter  271, 
Laws  of  1886,  which  provide  for  the  resale  of  the  right  of  way 
and  the  franchise,  for  the  benefit  of  the  city  of  New  York ; 
and  the  provision  in  section  5  of  chapter  310,  Laws  of  1886, 
to  the  effect  that  no  claim  or  demand  "  shall  be  allowed  for 
any  greater  amount  tlian  the  money  value  of  the  consideration 
therefor,"  are  unconstitutional  and  void.  {Sinhi/rvg  Fund 
Cases,  99  U.  S.  700 ;  Comm,  v.  Essex  Co.,  13  Gray,  239,  253; 
Albany  Northern  Co.  v.  Brmonelf,  24  N.  Y.  345,  350-353; 
Chap.  140,  Laws  of  1850,  §  28,  sub.  10,  as  amended  by  chap. 
133,  Laws  of  1880;  Chap.  444,  Laws  of  1857,  §  1;  JVew 
Orleans,  etc.,  R,  II,  Co.  v.  Delamore,  114  U.  S.  501,  510.) 
The  contracts  made  with  the  Broadway  and  Seventli  Avenue 
Company  and  the  Twenty-third  Street  Company  are  valid  and 
still  subsisting.  {PeopU  v.  B.  F.  (&  R.  R,  Co.,  89  K  Y.  75, 
91 ;  Woodtn^ff  V.  Erie  R.  Co,,  93  id.  609 ;  Day  v.  Ogdens- 
lurg  <&  L,  O.  R.  R.  Co.,  13  N.  E.  Rep.  765 ;  Fisher  v.  .Y.  Y. 
C.&n.  R.  n.  R,  Co.,  46  N.  Y.  664.)  The  act  of  1884  deals 
with  "leases"  and  "transfere"  only.  At  the  time  of  ite 
passage  there  Was  no  law  in  New  York  authorizing  the  lease 
of  a  railroad,  and  there  is  none  now  but  this,  (T.  cf?.  7?.  R, 
M,  Co.  V.  B,,  n,  T.  &  W.  R.  Co.,  86  X.  Y.  107;    Chicago 
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Ji.  li.  Co.  V,  Iowa,  4  Otto,  155,  162 ;  Day  v.  Totcn  of  New 
Lots,  13  K  E.  Rep.  915,  918  ;  Wright  v.  Delajield,  25  N.  Y. 
^^^ ;  Neudecker  v.  KohXberg,  81  id.  296,  301 ;  Edmonstone 
V.  McLoud,  16  id.  543.)  There  is  no  one  here  who  is  in  a  posi- 
tion to  raise  the  question  as  to  the  validity  of  the  contract. 
{Atfy-Gen,  v.  Reynolds,  1  Eq.  Gas.  Ab.  131 ;  Atfy-Gm.  v. 

Utica  Ins,  Co,,  2  J.  0.  R.  370 ;  Atfy-OenH  v.  Bomk  of 
Niagara,  Hopk.  354;  U,  S,  Trust  Co,  v.  N,  T.,  W.  S.  <& 
B,  R,  Co.,  101  N.  Y.  478,  483 ;  Atey-Om.  v.  Tudor  loe 
Co.,  104  Mafis.  239  ;  BisseU  v.  M.  S.  cfe  N,  I,  R,  R,  Co.,  22 
N.  Y.  258,  281 ;  Whitney  Arms  Co.  v.  Ba/rlow,  63  id.  62, 
68-70 ;  At,  State  Bk,  v.  Savery,  82  id.  291,  307 ;  Woodruff 
V.  Erie  R.  Co.,  93  id.  609,  618,  619 ;  Rider  Life  Raft  Co. 
V.  Roach,  97  id.  378,  381.)  The  tacit  approval  of  the  stock- 
holders is  equivalent  to  the  vote  and  the  filing  of  the  certifi- 
cate. {Kent  V.  Quicksilver  Mining  Co.,  78  N.  Y.  159 ; 
ZdbHskie  v.  Cleoeland,  C,  <&  C.  R.  R.  Co.,  23  How.  381, 396, 
SdS;G.  W.  R.  Co.y.  Oxford,  W.c&W.  R.  Co.,SJ)eQ,,M.&Q, 
341 ;  Greenpoint  Sugar  Co,  v.  Whiton,  69  N.  Y.  328,  333 ; 
Rochester  Samngs  Bk,  v.  AvereU,  96  id.  467,  473,  475,  476 ; 

Veeder  v.  Mvdgett,  95  id.  295, 310.)  The  agreements  to  pay 
the  bonds  are  valid.  {Curtis  v.  Lea/vitt,  15  N.  Y.  9.)  The 
death  of  the  Broadway  Surface  Company  has  no  effect  upon 
the  contracts.  An  artificial  being  can  make  a  contract  affect- 
ing its  property,  outlasting  in  time  its  own  life,  just  as  a  human 
being  can.  {NiooU  v.  N,  Y.  dk  E.  R.  R.  Co.,  12  N.  Y. 
121,  128.) 

Thomas  Allison  for  the  Mayor,  etc.,  respondent.  The  right 
to  operate  a  railroad  in  any  public  street  is  a  f  rancliise  wliich 
can  be  conferred  only  by  the  legislature.  {Dams  v.  Mayor, 
etc.,  14  N.  Y.  506;  People  v.  Kerr,  27  id.  188;  MUhau  v. 
Sharp^  Id.  611,  619.)  The  agreements  were  leases  within 
the  meaning  of  section  15  of  the  act  of  1884.  {Langdon 
v.  Mayor,  etc,,  93  N.  Y.  129;  Mayor,  etc,  v  Broadway  and 
Seventh  Ave,  R.  R,  Co,,  97  id.  275 ;  Burchfidd  v.  Northern 
Cent  R,  R,  Go,,  57  Barb.  582 ;  Hunt  v.  Comstock,  15  Wend, 
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665 ;  Thornaa  v.  B.  R.  Go.,  101 U.  S.  71 ;  R.  R,  Co,  v.  R.  R. 
Co.,  81i  Penn.  104 ;  S.  Cwr.  R.  R.  Co,  v.  W,  C,  cfe  A.  R.  R.  Co,, 

7  S.  0.  410;  Hon  v.  Brown,  34  N.  H.  495;  Com,  Pilots  v. 
0/ark,  33  N.  Y.  251.)  As  to  the  case  at  bar  the  act  of  1839 
(Chap.  218),  is  repealed  by  the  act  of  1^84.  {ffechrum  v. 
Piiichney,  81  N.  Y.  211.)  The  People  of  the  state  of  New 
York  have  the  right  to  raise  the  question  whether  or  not  a  cor- 
poration is  exercising  a  franchise  without  autliority-or  in  violation 
of  law.  {People  v.  N,  Y,  dk  H,  R,  R,  Co.,  45  Barb.  Y3 ;  People 
V.  Kerr,  27  N.  Y.  188 ;  MUhau  v.  Sharp,  Id.  611, 619 ;  DoAm 
V.  Mayor,  etc,,  14  id.  506.)  The  franchise  to  construct,  main- 
tain and  operate  a  railroad  on  the  route  of  this  company  wa& 
a  charter  right ;  the  existence  of  a  charter,  of  a  grant  from  the 
legislature  of  this  right  or  franchise  was  essential  to  its  exist* 
ence.  {Dams  v.  Mayor,  etc,,  14  N.  Y.  506,  523 ;  Milh/x/u,  v. 
8ha/rp,  17  id.  611,  619 ;  In  re  Thirty-fourth  St,  R,  R,  Co,, 
102  id.  343,  351.)  No  statute  can  override  the  constitutional 
prohibition  against  the  grant  of  an  irrepealable  and  inde- 
structible charter.  {Jf.  T,  Cable  R,  R,  Co.  v.  Chajribers  St. 
R,  R,  Co,,  40  Hun,  29.)  The  right  to  exercise  the  power  to 
absolutely  annul  the  franchise  held  by  the  Broadway  Surface 
Company  to  construct,  maintain  and  operate  a  railroad  on  it* 
route  is  not  in  any  way  impaired  by  the  existence  of  contracts 
made  by  that  company.  Nor  is  the  existence  of  that  power 
made  doubtful  or  impaired  by  calling  these  franchises  or  rights 
property  or  contracts.  {Chicago  v.*  Iowa,  4  Otto,  155  ;  Peih 
V.  Chicago,  4  id.  164;  6  Bissell,  131;  Branson  v.  Evmie, 
1  How.  311 ;  McCracken  v.  Hayward,  2  id.  608 ;  Curram,  v. 
Ark<m8as,  15  id.  305 ;  Hawthorn  v.  Calef,  2  Wall.  10 ;  Tbm- 
Unson  V.  Jeasup,  15  id*  454 ;  Beer  Co.  v.  Mass.,  7  Otto,  25  ; 
Ruggles  v.  Illinois,  108  U.  S.  527;  Ranlroad  Corrmiission 
Cases,  116  U.  S.  307  ;  Comjn.v.  Farmers'  BJc.,  21  Pick.  542 ; 
Troy  R,  R,  Co,  v.  Kerr,  17  Barb.  603 ;  Suydam  v.  Moore, 

8  id.  358 ;  White  v.  Syracuse  R.  R,  Co,,  14  id.  560 ;  North. 
R.  R.  Co,  v.  MiUer,  10  id.  282 ;  Erie  v.  Casey,  26  Penn.  St. 
301 ;  Penn,  College  Cases,  13  Wall.  190 ;  McLaren  v.  Penr 
nington,  1  Paige,  101 ;  Greenwood  v.  Freight  Co,,  105  TJ.  S. 
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17 ;  Mumma  v.  Potomac  Co.^  8  Peters,  281 ;  Worcester  v. 
Worcester  Co.,  109  Mass.  103 ;  Rail/road  v.  Georgia,  98  U.  S. 
359 ;  y?.  R.  Co.  v.  Maine,  96  id.  499.)  Broadway  was  never 
condemned  by  the  exercise  of  the  power  of  eminent  domain, 
but  the  fee  of  that  street  is  in  the  abutting  owners  on  it,  the 
street  is  merely  one  the  user  of  which  was  dedicated  by  their 
predecessors  in  ownership.  {Knox  v.  Mayor,  etc.,  55  Barb. 
404,  410,  411.)  To  have  the  effect  of  being  personal  and 
exclusive  a  consent  must  state  expressly  on  its  face  that  it  is 
intended  to  be  a  consent  only  to  the  particular  assignment  or 
under-letting  consented  to.  It  is  not  sufficient  that  it,  in  terms, 
names  only  a  particular  assignment  or  sub-letting  to  a  specifi- 
cally named  person.  {DaJdn  v.  Williams,  17  Wend.  447; 
21  id.  457;  Siefke  v.  Koch,  31  How.  383;  Murray  v.  Har- 
way,  56  N.  Y.  337,  343.)  The  "  consent  act "  cannot  be  held 
valid  and  constitutional  to  preserve  the  consent  and  order,  but 
invalid- and  unconstitutional  so  far  as  it  gives  the  benefit  of 
the  preservation  thereof  to  the  city.  {People  v.  Kenney, 
96  N.  T.  294,  302,  303 ;  People  ex  rd.  City  of  Rochester 
v.  Briggs,  50  id.  553.) 

William  C.  Gulliver  for  James  A.  Richmond  and  others, 
respondents.  This  action  rests  entirely  on  the  alleged  dis- 
solution of  the  corporation  by  the  repeal  act.  {People  v. 
O^Brien,  103  N.  T.  657.)  It  can  be  prosecuted  only  for  the 
purpose  of  enforcing  a  right  of  the  People.  {People  v.  A/b. 
cfc  Sus.  R.  R.  Co.,  57  N.  Y.  161 ;  PeopU  v.  BrooUyn,  F.  cfe  C. 
L  R.  R.  Co.,  89  id.  75, 93.)  No  arbitrary  power  of  repeal  exists 
in  the  legislature.     (  Tick  Wo  v.  Eopkvns,  118  IT.  S.  356,  369 ; 

WUhiMon  V.  Lelamd,  2  Pet.  627,.  657;  Code,  §§1797-1813  ; 
Cooley  on  Const.  Lim.  85-88,  91,  175,  391 ;  Sedg.  on  Stat. 
Constr.  [2ded.]  16,  121,  132;  KUhoumeY.  Thompson,  lOZ 
U.  S.  168,  190 ;  Dash  v.  Va^  Kleeck,  7  Johns.  477,  502,  508 ; 

Wynehamer  v.  People,,  13  K  Y.  378,  391 ;  People  ex  rd. 
McDonald  v.  Keeler,  99  id.  463,  480 ;  Morrill  v.  Sherbwme, 
1  N.  H.  199,  204 ;  Sinking  Fund  Cases,  99  U.  S.  700,  721, 
761 ;  Fletcher  v.  Peck,  6  Cranch,  87,  136;  Ervin^s  Appedly 


24  People  v,  O'Beibn  et  al.  [Nov., 

Statement  of  case. 

16  Penn.  St.  256,  266 ;  Hdden  v.  James,  11  Mass.  396,  405 ; 
Simonds  v.  Simonda,  108  id.  572;  Lewis  v.  WM,  3  Me.  326, 
336 ;  Gummmgs  v.  State  of  Missouri,  4  Wall.  277,  323 ; 
People  V.  Draper^  15  K  T.  532,  545  ;  State  of  Marylaiid  v. 
Bait,  cfe  0.  R.  R.  Cb.,3How.  534,549,  551.)  The  legislative 
power  of  repeal  does  not  include  the  power  to  inflict  punish- 
ment by  destroying  a  corporate  life  or  otherwise.  {Kilhoume 
V.  Thompson,  103  U.  S.  168,  182 ;  U.  S.  Const,  fourteenth 
amend.  §  1 ;  N.  Y.  Const.,  art.  1,  §  6 ;  U.  S.  Const.,  art.  1,  §  10 ; 
Cooley  on  Const.  Lim.  261 ;  Cummings  v.  State  of  Missouri, 
4  Wall.  277,  319,  320,  323,  325,  329  ;  Expa/rte  Garland,  4  id. 
333,  377,  380 ;  Drehvum  v.  Stifie,  8  Wall.  595,  601 ;  Sam^ta 
Clara  Comity  v.  S.  P.  R.  R.  Co.,  118  U.  S.  394,  396  ; 
Yiok  Wo  V.  SbpktTis,  Id.  356,  368.)  It  is  not  possible 
for  the  legislature,  by  reservations  contained  in  its  statutes,  to 
exempt  itself  from  the  direct  prohibitions  of  the  Constitution, 
adopted  not  only  for  the  protection  of  individuals,  but  also  as 
important  features  of  public  policy.  The  legislature  cannot 
do  indirectly  what  it  is  forbidden  to  do  directly.  {Cummings 
V.  State,  4  Wall.  277,  325,  329  ;  £k  parte  Garland,  Id  333, 
880 ;  People  ex  rel.  Bolton  v.  Aihertson,  55  N.  T.  50,  55,  57, 
67  ;  In  re  Jacobs,  98  id.  98 ;  People  ex  reh  Schenectady,  etc., 
V.  Allen,  42  id.  404,  412,  413 ;  Atkinso7i  v.  MaHetta,  etc., 
R.  R.  Co.,  15  Ohio  St.  21,  35  ;  Taylor  v.  Comrs.  of  Rose  Co., 
23  id.  22  ;  Ba^on  v.  Bumside,  121  U:  S.  186.)  The  repeal 
act  is  unconstitutional  because  it  impairs  the  obligation  of  con- 
tracts. {New  Jersey  v.  Yard,  95  U.  S.  104,  113.)  Under 
the  Constitution  of  this  state  the  Broadway  Company  could  not 
be  dissolved  by  a  special  act.  ( Cummings  v.  State,  4  Wall.  277, 
325 ;  People  ex  rel.  Scfienectady,  etc.,  v.  Allen,  42  N.  Y.  404, 
413.)  That  which  is  within  the  intent  of  a  constitutional 
prohibition,  is  as  much  within  the  prohibition  as  that  which 
is  within  its  letter.  {People  ex  rel.  Bolton  v.  Alhe7'tson,  55 
K  Y.  50,  55,  57;  KUhoume  v.  Thompson,  103  U.  S.  168; 
In  re  Jacobs,  98  N.  Y.  98,  110  ;  McCracJcen  v.  Hayward,  2 
How.  608 ;  Edwards  v.  Kea/rzey,  96  XJ.  S.  595 ;  Austin  v. 
Murray,  16  Pick.  121,  126 ;  Watertown  v.  Mayo,  109  Mass. 
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315,  319 ;  Slaughter  House  Casea,  16  Wall.  36, 87 ;  Cooley  on 
Const.  Lira.  487,  488.)  The  purpose  and  scope  of  article  8, 
section  1  of  the  New  York  Constitution  is  to  put  into  practical 
application  the  principle  of  equality  of  rights.  {Johnaon  v. 
H.  R.  R.  R.  Co.,  49  N.  Y.  465 ;  2  Hough's  Amer.  Const. 
811-813.)  The  passage  of  chapter  252,  Laws  of  1884,  is 
itself  a  declaration  of  the  legislature  and  conclusive  evidence 
that  in  its  judgment  the  objects  of  the  corporation  could  be 
attained  under  a  general  law.  (N.  Y.  Const,  art.  3,  §  18,  as 
amended  November  3,  1874 ;  In  re  Thirty-fourth  St,  R.  R. 
Co.,  37  Hun,  442,  446 ;  102  X.  Y.  343,  348 ;  State  v.  Cin- 
oinnatiy  20  Ohio  State,  18,  36.)  The  theory  that  general 
purposes  of  public  policy  should  be  at  the  foundation  of  all 
grants  of  corporate  powers  involves  the  theory  that  similar 
principles  should  be  the  basis  of  their  revocation.  (Cooley  on 
Const.  Lim.  393 ;  ToTnldnson  v.  Jessup,  15  Wall.  454,  458 ; 
99  IT.  S.  700,  749 ;  Providence  Bh  v.  Pitman,  4  Peters,  514, 
661 ;  People  ex  rel.  Adsit  v.  AUen,  42  K  Y.  378,  384.)  A 
reservation  of  the  alleged  right  of  repeal  sought  to  be  exer- 
cised by  the  legislature  in  this  case  was  not  attempted  to  be 
reserved  by  its  contract  with  the  Broadway  Surface  Railroad 
Company.  {Greenwood  v.  Freight  Co,,  105  XT.  S.  13,  17.) 
The  reservations  of  the  power  to  repeal  charters  and  annul  or 
dissolve  corporations,  contained  in  the  Revised  Statutes  and 
the  general  railroad  law,  do  not  make  such  special  legislation 
valid.  {Reciprocity  Bank,  22  N.  Y.  9,  14;  Humphrey  v. 
Pegues,  16  Wall.  244,  248.)  The  courts,  in  the  construction 
of  statutes,  are  guided  by  considerations  of  justice  and  of 
public  policy.  {People  ex  rel.  West  F,  Ins,  Co.  v.  Da/ven- 
poH,  91  N.  Y.  574,  585,  587;  Cochran  v.  Van  Sur'ay,  20 
Wend.  365,  382;  In  re  Empire  Blc,,  19  N.  Y.  199,  213,214; 
Dash  V.  Vam,  Kleeck,  7  Johns.  477,  495,  496 ;  Smith  v.  Peo- 
ple, 47  N.  Y.  330,  336,  337;  In  re  Rochester  Water  Com/rs,, 
66  id.  413 ;  People  ex  rel.  Bolton  v.  Alhertson,  55  id.  50 ; 
Pennington  v.  Coxe,  2  Cranch,  33,  52 ;  People  v.  TJtica  Ins. 
Co.,  15  Johns.  358,  381  ;  Oate^  v.  Nat,  Bl\,  100  U.  S.  238t 
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244.)  The  court  will,  if  possible,  so  construe  a  statute  that  it 
shall  be  constitutional.  {People  ex  rel,  Bolton  v.  Alhertson^ 
55  N.  Y.  50,  56 ;  Bd.  of  SupW%.  of  Seneca  v.  AUen,  99  id. 
532,  538.)  Reservations  of  power  to  repeal  will  not  be 
broadly  constnied.  {New  Jersey  v.  Ya/rd^  99  U.  S.  104, 112, 
113.)  In  construction,  general  provisions  give  way  to  special, 
and  such  as  have  received  from  the  legislature  a  special  con- 
sideration in  their  application  to  a  particular  case  prevail  in 
that  case.  {McKenna  v.  Edtnonstone^  9 1 N.  Y.  231 ;  In  re  C&nr 
t/ral  Park^  50  id.  83 ;  Vamdenbit,rg  v.  VU,  of  Greenfyuah^  60  id.  1; 
Whipple  V.  Christian^  80  id.  523 ;  ExoeUior  P.  Co.  v.  Lacey^ 
63  id.  422,  425.)  The  provisions  of  section  1  of  the  act  of 
1884,  referring  to  the  provisions  of  the  Revised  Statutes,  give 
to  them  no  additional  binding  force  as  to  corporations  formed 
under  the  act  of  1884,  since  they  are  applicable  to  all  corpo- 
rations formed  after  their  enactment,  unless  it  is  otherwise 
provided  by  the  legislature.  (1  R.  S.,  chap.  18,  tit.  3,  §  2 ; 
Botoen  V.  Lease,  5  Hill,  221,  226 ;  Ilbme  for  Friendl^a  v. 
Bouse,  8  Wall.  430,  438 ;  R.  R,  Co.  v.  Maine,  96  U.  S.  499, 
510.)  The  arbitrary  power  claimed  by  the  plaintiff  to  be 
reserved  by  the  Revised  Statutes  and  the  general  railroad  act 
of  1850,  and  its  exercise  by  the  repeal  act,  are  unconstitutional, 
because  conflicting  with  the  fourteenth  amendment  of  the 
Constitution  of  the  United  States.  {Santa  Clara  Cownty  v. 
S.  Pac.  R.  R.  Co..  118  U.  S.  394,  396;  Barhiery.  ConnMy, 
113  id.  27,  31 ;  Tick  Wo  v.  Hopkvns,  118  id.  356,  367,  368.) 
Chapter  268  of  the  Laws  of  1884  is  constitutional,  neverthe- 
less the  effect  of  that  act  is  no  other  or  greater  than  to  repeal 
tlie  franchise  to  be  a  corporation.  {Neio  Jersey  v.  Yard, 
95  U.  S.  104,  113  ;  State  v.  Minton,  23  N.  J.  L.  529,  532 ; 
Smithy.  People,  47  N.  Y.  330,  837,  339,  340  ;  Chase y.  Lard, 
77  id.  1 ;  In  re  Rochester  Water  Cornrs.,  ^^  id.  413.)  The 
provisions  allowing  the  mortgaging  and  leasing  of  the  prop- 
erty and  franchises  created  a  contract  not  only  between  the  state 
and  the  corporation,  but  also  between  the  state  and  the  bond- 
holders and  lessees.  {Brooklyn  Pa/rk  Com/rs.  v.  Armsl/rong^ 
45  K  Y.  234,  246,  247;  Curram,  v.  Arkansas.  15  How.  306, 
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314,  316 .  Hawthorne  v.  Cal^,  2  Wall.  10,  22,  23 ;  Woodr 
ruffy,  TrapnaU,  10  IJow.  190,  206,  206;  Co,  of  Scotland  v. 
Thomasy  94  U.  S.  682,  693.)  The  fact  that  no  corporation 
is  in  a  position  to  receive  these  franchises  at  the  moment  of 
annulment  of  the  franchise  to  be  a  corporation  does  not  pre- 
vent their  survival.  {People  v.  B.^  F,  <&  C,  L  R,  R,  Co,^ 
89  N.  Y.  75 ;  N,  O.,  etc.,  li.  B.  Co.  v.  Ddamore,  114  U.  S. 
501 ;  Me^  v.  Buffalo,  etc.,  R.  R.  Co.,  58  K  Y.  61.)  The 
survival  of  such  franchises  and  the  title  to  them  in  the  hands 
of  individuals  has  been  asserted  in  the  courts  of  this  state. 
The  exercise  of  them  by  individuals  as  trustees,  or  as  officers 
of  the  court,  is  familiar.  That  such  franchises  are  property 
is  a  familiar  principle.  ( West  Rivei*  Bridge  Co.  v.  Dia^, 
6  How.  507;  ^.,  et<i.,  R.  R.  Co.  v.  L.  R.  R.  Co.,  13  id.  71 ; 
Sixth  Avenue  R.  R.  Co.  v.  Kerr,  72  N.  Y.  330,  332.)  The 
assignability  of  such  franchises  is  abundantly  established. 
{Metz  V.  B.,  C  i&  P.  R.  R.  Co..  58  N.  Y.  61 ;  PeopU  v. 
B.,F.  A  C.  I.  R.  R.  Co.,  89  id.  75 ;  N.  0.,  etc.,  R.  R.  Co.  v.. 
Delamnare,  114  U.  S.  501, 507-510 ;  Branchy.  JesBwp,  106 id. 
468,  478,  486  ;  Tomlinson  v.  Bra/ncK  15  Wall.  460, 46^^-466 ; 
Atknsmi  V.  M.  dd  C.  R.  R.  Co.,  15  Ohio  St.  21,  36;  Clark 
V.  Barnard,  108  U.  S.  436,  449 ;  W.  U.  T.  Co.  v.  U.  P.  R. 
Co.,  3  Fed.  Eep.  423,  425  \  M.i&L.  R.  R.  Co.  v.  Dow,  19  id. 
388,  392;  ShepUy  v.  AU.  <&  St.  L.  R.  R.  Co.,  55  Me.  395, 
407;  K.dbP.  R.  R.  Co.y.P.  &  K.R.  R.  Cb.,  59  id.  9,  23 ; 
MiOer  v.  R.  c&W.  R.  R.  Co.,  36  Vt.  452,  488-494;  Bank 
ofMiddlehiry  v.  Edgerton,  30  id.  190;  R.  R.  Co.  v.  Co.  of 
HairMm,  102  U.  S.  273,  277 ;  Morgan  v  Louisiana,  93  id, 
217 ;  Trash  v.  Maguvre,  18  Wall.  391 ;  Chaffe  v.  Lidding, 
27  La.  Ann.  607,  610 ;  Memphis  R.  R.  Co.  v.  Comrs.,  112 
U.  S.  609.)  A  distinction  in  the  matter  of  assignability  is 
made  between  the  franchise  to  be  a  corporation,  and  the  fran- 
chises to  operate,  etc.,  the  railroad.  {M.  R.  R.  Co.  v.  Comrs.j 
112  XJ.  S.  609,  619 ;  IlaU  v.  S.  R.  R.  Co.,  21  Law  Eep.  138 ; 
Tomlinson  Y.  Branch,  15  Wall.  460,  465,  509,  510;  JV.  O., 
etc.,  R.  R.  Co.  V.  Belamore,  114  IT.  S.  501,  507,  508  j  Atkin- 
sonv.  M.  c&  C.  R.  R.  Co.,^6  Ohio  St.  21,36;  Coew.  C.P.<& 
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L  R.  R.  Go.,  10  id.  373,  390 ;  Bank  of  Middlehiry  v.  Edger- 
tan,  30  Vt.  190;  Ohtffe  v.  Lideling,  "iTi  La.  Ann.  607,  610; 
Brcmch  v.  Jessup,  106  U.  S.  46.8,  478 ;  Metz  v.  B.  G,  <&  P. 
R.  R.  Go.,  58  K  Y.  61 ;  Marffon  v.  Loui^na,  93  U.  S.  217, 
223 ;  People  v.  5.,  F.  cfe  G.  L  R.  R.  Co.,  89  N.  Y.  75,  84, 85  ; 
Trustees  ofVinceniies  Umv.  v.  Indiana,  14  How.  268,  273.) 
The  power  to  operate  a  railroad  is  not  necessarily  a  corporate 
right.  (HaU  V.  S.  R.  R.  Go.f  21  L.  K.  138  ;  M.  R.  R.  Go. 
V.  Govirs.,  112  U.  S.  609,  619 ;  N.  O.,  etc.,  R.  R.  Go.  v. 
Delamore,  114  id.  501,  508 ;  Bl\  of  MidcUebury  v.  Edgerton, 
30  Vt.  190 ;  People  v.  B.,  F.  <&  G.  I.  R.  R.  Go.,  89  N.  Y.  75, 
84;  Metz  v.  B.,  eU.,  R.  R.  Go.,  58  id.  61 ;  R.  R.  Go.  v.  Go. 
/>f  HarrJblen,  102  U.  S.  273,  277 ;  Morgan  v.  Louimana,  93 
id.  217,  221 ;  M.  &  L.  R.  R.  Go.  v.  Dow,  19  Fed.  Eep.  388 ; 
Trask  v.  Maguire,  10  Wall.  391,  405 ;  Ghaffe  v.  Lideling, 
27  La.  Ann.  607,  610;  Washiiigtoii  Uni/oeraity  v.  Rmise, 
8  Wall.  439,  444 ;  1).  R.  R.  Tax  Gaae,  18  id.  206,  226  ;  Ene 
R.  Go.  V.  Pmn.,  21  id.  492,  499  ;  Prov.  Bk.  v.  Pitnam, 
4  Pet.  514,561;  Tucker  V.  Ferguson,^.^  Wall.  527,575; 
Bailey  v.  Maguire,  22  id.  215,  226  ;  R.  R.  Go.  v.  Gomrs.,  103 
U.  S.  1, 3  ;  Atkinso7i  v.  Marrietta  <&  Go.,  15  Ohio  St.  21, 26 ; 
Branch  v.  Jesaup,  106  U.  S.  468,  478,  486 ;  Goe  v.  G.  P.  d&  /. 
R.  R.  Go.,  10  Ohio  St.  373,  386 ;  Gh^e^n  v.  Briggs,  1  Curt. 
311 ;  Gurran  y.  State  of  Arkansas,  15  How.  304;  Barings 
V.  Dahney,  19  Wall.  1 ;  U.  P.  R.  R.  Go.  x.  U.  S.,  99  U.  S. 
700;  Gonim.  v.  Essex  Go.,  13  Gray,  239;  Greenwood  v. 
Union  Freight  Go.,  105  U.  S.  13.)  Chapter  271  of  the  Laws 
of  1 886  is  unconstitntional.  {Gomm.  v.  Potts,  ^d  Fenn.  St. 
164 ;  In  re  K.  T.  El.  R.  R.  Go.,  70  N.  Y.  327,  346,  347.) 
The  entire  property  of  the  Broadway  company  vested  in  the 
directors  as  trustees  immediately  ujx^n  the  passage  of  the 
repeal  act,  if  it  was  operative  to  dissolve  the  company. 
(I  R.  S.  600,  part  1,  chap.  18,  tit.  3,  §  9  ;  Gent.  Gity  Savings 
Bk.  V.  Walker,  66  X.  Y.  424,  428;  Heath  v,  Barmore,  50  id. 
302,  305  ;  Fairchild  v.  Gxoynne,  14  Abb.  Pr.  121, 124.)  The 
receivership  act  cannot  constitutionally  apply  to  the  case  of 
the  Broadway  company.     (Fourteenth  amend.,  Const,  of  U.  S., 
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§  1 ;  X.  Y.  Const,  art.  1,  §  6  ;  Taylor  v.  Porter,  4  Hill,  140  ; 
WesterveU  v.  Glegg,  12  N.  Y.  202 ;  Wynehamer  v.  People^ 
13  id.  378, 392 ;  KUboume  v.  Thoinpaon,  103  U.  S.  168, 182 ; 
McOracken  v.  Hay  ward,  2  How.  608 ;  Gurram,  v.  Sta;te  of 
ArkoflMOs,  15  id.  305,  319 ;  Edwards  v.  Kearzey,  96  U.  S. 
595;  In  re  Empire  BamJc,  19  K  Y.  199,  216;  Watson  v. 
N.  Y,  a  E.  R.  Co,,  47  id.  157.)  The  only  power  to  change 
trustees  is  in  the  courts.  {Coch/ra/n  v.  Vam,  Surlay,  20  Wend. 
365 ;  Powers  v.  Bergen,  6  N.  Y.  358 ;  Bre&ooort  v.  Grace,  53 
id.  245.)  The  receivership  act  does  not  apply  to  the  case  of 
the  Broadway  company,  because  it  applies  only  to  those  cor- 
porations which  are  dissolved  after  its  paasagc.  (Sedg.  on  Stat. 
Constr.  [2d.  ed.]  194, 205, 299, 302  ;  Powdi  v.  TuMe,  3  N.  Y. 
396,  401;  Olmatead  v.  Eldsr,  5  id.  144;  Benton  v.  Wick- 
vnre,  54  id.  226,  228 ;  Johmon  v.  H.  R.  R,  Co.,  49  id.  455, 
462.)  The  language  of  the  statute  cannot  be  varied  by  refer- 
ence to  the  title,  nor  to  any  other  matters,  so  as  to  make  it 
retroactive.  {Hodden  y.  Collector,  5  Wall.  107,  110;  Sedg. 
on  Stat.  Constr.  [2d  ed.]  43, 45 ;  Moiigeon  v.  People,  55  N.  Y. 
613,  616 ;  Cooley  on  Const.  Lim.  370 ;  Moon  v.  Burden, 
2  Exch.  22 ;  Benton  v.  Wichwire,  54  K  Y.  226,  228 ;  People 
ex  rd,  Peake  v.  Supervisors  Col.  Co.,  43  id.  130,  134,  135 ; 
Dash  V.  Van  Yleeck,  7  Johns.  477,  502-508.)  The  receiver- 
ship act  is  itself  unconstitutional,  as  it  impairs  the  obligation 
of  contracts  and  takes  property  without  due  process  of  law. 
{McCracken  v.  Hay  ward,  2  How.  608 ;  Cur  ran  v.  State  of 
Arkamsas,  15  id.  305,  319 ;  Edwards  v.  Kearzey,  96  U.  S. 
595;  In  re  Empire  Bank,  19  JST.  Y.  199,  216;  Watson  y. 
N.  Y.  C  R.  R.  Co.,  47  id.  157 ;  KUboume  v.  Thompson,  103 
U.  S.  168, 182  ;  City  of  London  v.  Wood,  12  Mod.  669 ;  Ma^s. 
Decl.  of  Rights,  art.  29 ;  Hall  v.  Thayer,  105  Mass.  219 ; 
Lumsden  v.  Milwaukee,  8  Wis.  4$5,  494 ;  Danolds  v.  State, 
89  K  Y.  36, 45, 46, 50 ;  Lathrop  v.  Stedmam,  13  Blatchf .  134, 
143;  Wynehamer  v.  People,  13  N.  Y.  378,  487;  Allen  v. 
Louis'ia/na,  103  U.  S.  80,  84  ;  Warren  v.  Mayor  of  Charleston, 
2  Gray,  84,  89 ;  Ta^jlor  v.  Comrs.  of  Ross  Co.,  23  Ohio  St. 
22, 34.) 
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RuoEB,  Ch.  J.  It  will  uot  be  unprofitable  at  the  outset,  to 
recall  some  of  the  prominent  incidents  attending  the  origin 
and  operation  of  the  Broadway  Surface  Railroad  Company, 
for  the  purpose  of  obtaining  a  clearer  view  of  the  situation 
of  the  parties,  and  their  relation  to  the  subject  of  the  action. 

On  May  13,  1884,  that  company  filed  articles  of  association 
and  became  incorporated  as  a  street  railroad  company  under 
the  provisions  of  chapter  252  of  the  Laws  of  1884,  a  general 
act  passed  to  authorize  the  formation  of  such  corporations, 
pursuant  to  the  mode  introduced  by  the  amendment  to  the 
Constitution  of  1874.  By  such  incorporation  the  company 
became  an  artificial  being,  endowed  with  capacity  to  acquire 
and  hold  such  rights  and  property,  both  real  and  personal,  as 
were  necessary  to  enable  it  to  transact  the  business  for  which 
it  was  created,  and  allowed  to  mortgage  its  franchises  as  security 
*-f  or  loans  made  to  it,  but  having  no  present  authority  to  construct 
»or,  operate  a  railroad  upon  the  streets  of  any  municipality. 
This  right,  under  the  Constitution,  could  be  acquired  only 
V  from  the  city  authorities,  and  they  could  grant  or  refuse  it  at 
their  pleasure.  The  Constitution  not  only  made  the  consent 
of  the  municipal  authorities  indispensable  to  the  creation  of 
such  a  right,  but,  by  implication,  conferred  atithority  upon  them 
to  grant  the  consent,  upon  such  terms  and  conditions  as  they 
chose  to  impose,  and  upon  the  corporation  the  right  to  acquire 
it  by  purchase. 

The  f ramers  of  the  Constitution,  evidently  treating  the  privi- 
lege as  a  valuable  one,  which  should  be  disposed  of  for  the 
benefit  of  the  municipality,  to  those  who  would  pay  the  highest 
.  price  for  it,  gave  the  municipal  authorities  the  exclusive  right 
to  grant  the  privilege,  which  had  theretofore  been  exercised  by 
the  legislature  alone,  and  authorized  its  acquisition  by  contract 
from  such  municipality..  {In  He  Cable  Co.,  109  N.  Y.  32; 
Mayor,  etc,  v.  T.  tfe  Z.  B.  £,  Co.,  49  id.  657).  The  sub- 
c^equent  legislation  of  the  state  confirms  this  view,  for  at 
times  it  has  provided  that  such  right  might  be  sold  at  auction, 
and   by  chapters  65  and   642  of  the  Laws  of   1886,  makes  it 
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obligatory  upon  the  municipalities  to  dispose  of  such  right  by 
public  auctiou  to  the  highest  bidder. 

Previous  to  December  5, 1884,  this  company  applied  to  the 
municipality  of  New  York  for  authority  to  lay  tracks  and  run 
care  over  Broadway  from  the  Battery  to  Fifteenth  street,  and 
on  that  day,  by  resolution  of  theconmion  council,  the  consent 
of  the  city  was  given  upon  the  terms  and  conditions  prescribed 
in  the  resolution  granting  it,  among  which  was  the  annual  pay-  | 
ment  of  a  considerable  sum  of  money  to  the  municipality.  It 
is  conceded  that  the  Broadway  Surface  Company  duly  accepted 
the  grant,  and  fully  complied  with  and  performed  all  of  the 
terms  and  conditions  provided  therein,  to  entitle  it  to  acquire, 
construct  and  operate  its  road.  We  know,  not  only  from  con- 
temporary history,  but  from  cases  which  have  already  reached 
this  court,  that  serious  questions  have  arisen,  with  reference 
to  the  propriety  of  the  means  by  which  the  corporators  of  the 
company  obtained  this  consent  from  the  municipal  authorities, 
but  they  are  not  involved  in  this  case  and  have  no  bearing  upon 
the  questions  presented  for  discussion  by  the  record.  They 
were  neither  alleged  in  the  complaint,  supported  by  proof, 
or  presented  in  the  arguments  of  counsel.  The  company  sub- 
sequently obtained  the  favorable  report  of  a  commission  duly 
appointed  by  the  Supreme  Court  in  lieu  of  the  consent  of 
abutting  property  owners,  and  the  order  of  the  court  confirming 
the  action  of  the  commissioners. 

After  its  incorporation  the  Broadway  Surface  Company 
mortgaged  its  property  and  franchises  as  security  for  contem-  \ 
plated  loans,  and  authorized  its  bonds  to  be  put  upon  the  market  \ 
for  sale  to  the  public  generally  and  they  were  largely  purchased 
by  investors,  without  notice  of  any  defect  in  their  origin  or 
execution.  It  also  made  contracts  with  other  street  railroad 
companies  owning,  respectively,  lines  of  road  connecting  with 
the  contemplated  line  of  the  Broadway  Surface  Company  and 
diverging  therefrom  to  distant  parts  of  the  city,  for  the  use  of 
their  seyeral  tracks  by  each  other,  for  which  it  received  a  large 
present  pecuniary  consideration  from  each  of  said  companies 
besides  the  exchange  of  mutual  benefits  and  accommodations. 
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It  is  not  disputed  but  that  upon  the  entry  of  the  order  of 
confirmation,  the  Broadway  Surface  Kaiboad  Company  became 
vested  with  the  right  of  constructing  a  railroad  on  Broadway, 
and  running  cars  thereon,  to  as  full  an  extent  as  it  had  power 
to  acquire,  or  the  state  and  city  authorities  had  authority  to 
grant. 

,  In  the  spring  of  1885  the  company  caused  its  track  to  be 
constructed  over  the  route  authorized,  and  from  that  time  to 
the  4th  day  of  May,  1886,  when  it  was  dissolved  by  an  act  of 
the  legislatui'e,  in  connection  with  other  railroad  companies^ 
ran  its  cars  over  such  road  and  the  connecting  lines. 

On  May  14,  1886,  in  an  action  between  the  People,  as 
plaintiflE,  and  James  A.  Richmond,  the  former  president  of 
the  Broadway  Surface  Railroad  Company,  as  sole  defendant^ 
upon  the  application  of  the  attorney-general,  one  John 
O'Brien  was  appointed  receiver  of  the  property  formerly 
belonging  to  the  Broadway  Surface  Company,  by  a  justice  of 
the  Supreme  Court  of  the  third  judicial  district,  in  an  ex  parte 
order  based  upon  the  summons  and  complaint  in  that  action, 
in  pursuance  of  and  imder  the  authority  alone  of  the  pro- 
visions of  chapter  310  of  the  Laws  of  1886. 

The  present  action  was  a  supplementary  action  brought  July 
8,  1886,  by  the  attorney-general  in  the  name  of  the  People  of 
the  State  against  the  city  of  New  York,  the  receiver  of  the 
Broadway  Surface  Railroad  Company,  and  numerous  other 
corporations  and  persons,  alleged  to  have  had  deaUn'gs  with 
such  company,  either  as  stockholders,  mortgagees,  creditors  or 
contractors,  for  the  purpose  of  obtaining  a  judgment  declara- 
tory of  the  rights  and  liabilities  of  the  several  parties,  as 
affected  by  the  dissolution  of  the  corporation,  determining  the 
fact  as  to  what  were  assets  of  the  company,  and  the  extent  of 
the  interests  of  the  several  parties  therein,  and  restraining  the 
mortgagees,  contractors  and  others  from  taking  legal  proceed- 
ings to  enforce  their  rights  in,  and  liens  upon  the  property  of 
the  corporation. 

It  is  not  claimed  that  the  state  has  any  legal  interest  in  the 
determination  of  these  questions,  or  that  the  receiver  has  not 
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ample  power  at  law  to  obtain  possession  of  such  assets  as  lie 
may  be  entitled  to,  or  to  protect  the  property  of  the  corpora- 
tion from  unlawful  claims.  It  is  claimed  that  the  action  is 
maintainable  under  the  provisions  of  section  1  of  chapter  310 
of  the  Laws  of  1886,  by  virtue  of  the  provision  making  it 
the  duty  of  the  attorney-general,  upon  the  dissolution  of  a  cor- 
poration by  legislative  action,  "  immediately  thereafter  to  bring 
a  suit  to  wind  up  and  finally  settle  and  adjust  the  aflEairs  of 
such  annulled  and  dissolved  corporation." 

The  complaint  shows  that  previous  to  the  commencement 
of  this  action  the  attorney-general  had  brought  a  suit,  in 
accordance  with  the  statute,  to  wind  up  the  affairs  of  the  cor- 
poration ;  that  a  receiver  had  been  appointed  therein,  and  that 
such  action  was  still  pending  undetermined.  It  then  proceeds 
to  allege  that  in  consequence  of  various  enumerated  difficul- 
ties in  obtaining  possession  of  the  property  by  the  receiver, 
this  action  was  brought  "  in  aid  of  the  former  action  to  pre- 
vent a  multiplicity  of  suits  and  to  carry  out  the  provisions  of 
chapter  310  of  the  Laws  of  1886." 

It  is  not  easy  to  see  on  what  theory  such  an  action  can  be 
maintained.     The  state  has  no  interest  entitling  it  to  intervenel  u^ 
to  prevent  a  multiplicity  of  actions  between  other  parties./ 
Neither  does  the  action  seem  necessary  or  proper  in  aid  of  the 
former  action. 

The  mode  by  which  the  provisions  of  chapter  310  are  to  be 
carried  out  are  specially  provided  by  that  act,  to  be  through 
the  instrumentality  of  a  receiver,  and  it  is  not  claimed  that 
the  receiver  lacked  power  to  litigate  and  settle  any  of  the 
questions  presented  by  this  complaint.  The  receiver  might,  ^ 
perhaps,  have  brought  an  action  similar  in  character  to  this, 
aud  would  have  had  a  legal  interest,  if  any,  in  the  property.to 
be  affected  by  it ;  but  the  state  has  no  such  interest  and  has 
no  greater  authority  to  intervene  in  the  litigation  of  contro- 
versies between  individuals  and  corporations  than  any  other 
indifferent  party.  {People  v.  Boothy  32  N.  Y.  397;  People 
v.  InffersoU,  58  id.  13  ;  Matter  of  the  N.  T.  F/evated  B,  R.y 
SicKELs — Vol,  LXVI.       5 
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70  id.  339;  People  v.  £.,  F.  <&  C.  I.  li.  E.   Co.,  89  id.  93; 
PeopU  V.  A.  (&  S..  R.  B.  Co.,  57  id.  161.) 

It  is  claimed  that  this  court  held  in  People  v.  O^Brien,  (103 
N.  Y.,  657),  that  the  action  was  maintainable.  We  think  that 
claim  is  unfounded.  The  question  was  not  involved  in  the 
motion  there  considered.  That  was  a  motion  to  change  the 
place  of  trial  of  the  action.  Whether  the  complaint  stated  a 
good  cause  of  action  or  not,  could  not  have  been  properly 
considered  or  decided  on  such  a  motion. 

This  action  is  certainly  unusual,  and  is  beUeved  to  be  unpre- 
cedented in  its  scope  and  design ;  and,  if  held  to  lie  at  all,  pre- 
sents a  strong  and  unfavorable  contrast  to  the  mode  in  which 
legal  controversies  are  usually  brought  to  the  attention  of  judi- 
cial tribunals.  Some  members  of  the  court,  however,  are  of 
the  opinion  that  the  right  of  the  People  to  maintain  the  action 
depends  wholly  upon  the  question  of  the  constitutionality  of 
chapter  310  referred  to  and  requiring  the  consideration  of  that 
question. 

Considering,  therefore,  the  magnitude  of  the  interests 
affected  and  the  importance  to  the  public  generally  of  a  speedy 
determination  of  the  questions,  involving  the  right  of  operat- 
ing a  street  railroad  on  Broadway,  notwithstanding  the  dissolu- 
tion of  the  corporation  to  which  that  right  was  originally 
granted,  we  refrain  from  disposing  of  the  case  upon  the  ground 
referred  to,  and  proceed  to  an  examination  of  the  questions 
upon  which  such  right  depends. 

Their  determination  involves  an  inquiry  into  the  rights 
^secured  by  the  mortgagees  and  bondholders  through  tlie 
mortgages  upon  the  property  and  franchises  of  the  railroad 
<;ompany ;  the  validity  of  the  traffic  contracts  made  by  it  with 
other  street  railroad  corporations,  and  the  effect  which  the 
legislation  of  1886,  comprised  in  chapters  268,  271  and  310 
had  upon  such  questions.  In  other  words,  we  think  the  mate- 
rial questiou  for  discussion  here  is  whether  the  franchise  to 
maintain  tracks  and  run  cars  on  Broadway  survived  the  dis- 
solution of  the  corporation,  and  if  so,  upon  whom  the  right'^ 
vof  administering  its  affairs  devolved. 
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Upon  the  trial  of  the  action  a  judgment  was  rendered  in 
favor  of  the  defendants,  except  the  receiver,  to  the  effect 
that  the  mortgages  were  valid  liens  upon  the  property  and  fran- 
chises of  the  company  and  survived  the  dissolution  of  the 
corporation ;  that  the  traffic  contracts  were  made  by  author- 
ity of  law  and  could  be  enforced  notwithstanding  the 
dissolution  of  the  corporation;  and  that  chapter  271  and 
parts  of  chapter  310  of  the  Laws  of  1886,  were  uncon- 
stitutional, as  violative  of  the  restrictions  of  the  funda- 
mental law  in  relation  to  legislation  impairing  the  obligation 
of  contracts,  and  constituting  a  taking  of  "  property  without 
due  process  of  law." 

The  court  also  held  that  this  action  was  maintainable  in  the 
name  of  the  People ;  that  a  receiver  of  the  property  of  the 
dissolved  corporation  had  been  lawfully  appointed ;  that  he 
was  entitled  to  take  possession  of  its  property  and  wind  up 
its  affairs,  and  that  the  plaintiffs  were  entitled  to  a  perpetual 
injunction  restraining  all  of  the  defendants,  except  the  receiver, 
from  proceeding  with  actions  already  begun,  or  from  institut- 
ing other  proceedings  or  actions  to  enforce,  maintain  or  assert 
any  of  the  claims,  demands  or  rights  of  action  affecting  in 
any  manner  the  affairs,  property,  rights  and  privileges  of  the 
Broadway  Surface  Railroad  Company  which  have  been  tried 
and  determined  in  this  action.  Not  only  the  plaintiff,  but 
each  of  the  defendants,  except  the  Broadway  and  Seventh 
Avenue  Railroad  Company,  appealed  from  this  judgment  to 
the  General  Term.  That  court  affirmed  the  judgment  of  the 
trial  court. 

The  plaintiff  and  all  of  the  defendants,  except  the  two 
railroad  corporations,  appeal  from  the  judgment  of  affirmance 
to  this  court,  and  thus  bring  before  us  every  determination 
iiivolved  in  the  judgment. 

A  review  of  the  judgment  brings  up  for  consideration 
propositions  very  grave  in  character,  not  only  on  account  of 
the  extent  of  the  private  interests  affected,  but  because  tli6ir 
determination  will  affect  great  public  questions  arising  out  of 
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the  limitations  imposed  by  the  Constitution  upon  the  legisla- 
tive power,  over  the  property  of  corporations  lawfully 
acquired. 

The  statutes  upon  which  the  action  is  predicated,  confess- 
edly assume  the  right  and  power  of  the  legislature  to  wrest 
from  the  company  its  franchises ;  to  transfer  them  to  other 
persons,  and  bestow  their  value  upon  the  donees  of  the  state. 
The  statutes  contemplate  the  absolute  destruction  of  the  prop- 
erty of  the  corporation,  and  the  loss  of  its  value  to  the  cred- 
itors who  have  made  loans  in  good  faith  upon  tlie  secu- 
rity of  such  property,  and  this  action  is  avowedly  pro- 
secuted to  accomplish  the  purposes  of  the  legislation.  It 
is,  therefore,  urgently  contended  by  the  attorney-general  that 
none  of  the  franchises  of  the  corporation  survived  its  disso- 
lution, and  that  the  mortgages  previously  given  thereon,  as 
well  as  all  contracts  made  with  connecting  street  railroads  for  the 
mutual  use  of  their  respective  roads,  f eU  with  the  repeal  and 
could  not  be  enforced. 

If  it  could  be  supposed  for  a  moment,  that  this  claim  was 
reasonably  supported  by  authority,  or  maintainable  in  logic  or 
reason,  it  would  give  grave  cause  for  alarm  to  all  holders  of 
corporate  securities. 

The  contention  that  securities  representing  a  large  part  of 
the  world's  wealth  are  beyond  the  reach  of  the  protection 
which  the  Constitution  gives  to  property,  and  are  subject  to 
the  arbitrary  will  of  successive  legislatures,  to  sanction  or 
destroy  at  their  pleasure  or  discretion,  is  a  proposition  so  repug- 
nant to  reason  and  justice  as  weU  as  the  traditions  of  the 
Anglo-Saxon  race  in  respect  to  the  security  of  rights  of 
property,  that  there  is  little  reason  to  suppose  that  it  will  ever 
receive  the  sanction  of  the  judiciary,  and  we  desire  in 
unqualified  terms  to  express  our  disapprobation  of  such  a  doc- 
trine. Whatever  might  have  been  the  intention  of  the 
legislature  or  even  of  the  framers  of  our  Constitution  in 
respect  to  the  effect  of  the  power  of  repeal  reserved  in  acts 
of  incorporation,  upon  the  property  rights  of  a  corporation, 
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such  power  must  still  be  exercised  in  subjection  to  the  pro- 
visions of  the  Federal  Constitution. 

Considering  the  power  which  the  state  has  to  terminate  the 
life  of  corporations  organized  under  its  laws,  and  the  authority 
which  its  attorney-general  has  by  suit  to  forfeit  its  franchises 
for  misuse  or  abuse  and  to  regulate  and  restrain  corporations 
in  the  exercise  of  their  corporate  powers,  there  is  little  danger 
to  be  apprehended  in  the  future  from  the  overgrowth  of  power, 
or  the  monopolistic  tendencies  of  such  organizations,  but  what- 
ever that  danger  may  be,  it  is  trivial  in  comparison  with  the 
widespread  loss  and  destruction,  which  would  follow  a  judi- 
cial determination,  that  the  property  invested  in  corporate 
securities,  was  beyond  the  pale  of  the  protection  afforded  by 
the  fundamental  law. 

It  is  not  perhaps  strange,  in  the  great  variety  of  cases  bearing 
upon  the  subject,  and  the  manifold  aspects  in  which  questions 
relating  to  corporate  rights  and  property  have  been  presented  to 
the  courts  tliat  dicta,  couched  in  general  language,  may  be  found 
giving  color  to  the  plaintiff's  claim ;  but  we  think  that  there  are 
no  reported  cases  in  which  the  judgment  of  the  court  has  ever 
taken   the   franchises    or  property   of   a  corporation   from  j 
its  stockholders  and  creditors,  through  the  exercise  of  the 
reserved  power  of  amendment  and  repeal,  or  transferred  it  to  j 
other  persons  or  corporations,  without  provision   made  fori 
compensation. 

Among  other  claims  made  by  the  state,  it  is  contended  that 
the  stated  term  of  one  thousand  years  prescribed  in  its  charter, 
for  the  duration  of  the  company,  constitutes  a  limitation  upon 
the  estate  granted,  and  that,  therefore,  tlie  corporation  took  a 
qualified  estate  only  in  its  franchises,  and  that  the  rights  reserved 
by  the  Revised  Statutes  (Laws  of  1884  and  1850),  and  the 
Constitution  to  alter,  amend  and  repeal  the  charters  or  laws 
under  which  corporations  might  be  organized,  also  constituted 
a  limitation  upon  the  estate  granted,  and  that  the  exercise  of 
the  right  of  repeal  by  the  state  accomplished  the  destruction 
of  the  corporation  and  'the  annihilation  of  aU  franchises 
acquired  under  its  charter. 
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It  will  be  convenient  in  the  first  instance  to  consider  the 
nature  of  the  right  acquired  by  the  corporation  under  th3 
grant  of  the  common  council,  with  respect  to  its  terms  or 
duration.  This  is  to  be  determined  by  a  consideration  of  the 
language  of  the  grant  and  the  extent  of  tlie  interest  which 
the  grantor  had  authority  to  convey.  We  think  tliis  question 
has  been  decided  by  cases  in  this  court,  which  are  binding 
upon  us  as  authority  in  favor  of  the  perpetuity  of  such  estates. 
That  a  corporation,  although  created  for  a  limited  period,  may 
acquire  title  in  fee  to  lands  or  property  necessary  for  its  use 
was  decided  in  Nlcoll  v.  New  York  and  Erie  Railroad 
Company  (12  N.  Y.  121),  where  it  was  held  that  a  railroad 
coi-poration,  although  created  for  a  lunited  period  only,  might 
acquire  such  title,  and  that  where  no  limitation  or  restriction 
upon  the  right  conveyed  was  contained  in  the  grant,  the 
grantee  took  all  of  the  estate  possessed  by  the  grantor. 

The  title  to  streets  in  New  York  is  vested  in  the  city  in 
trust  for  the  People  of  the  State,  but  under  the  Constitution 
and  statutes  it  had  authority  to  convey  such  title  as  was  neces- 
sary for  the  purpose,  to  corporations  desiring  to  acquire  the 
same  for  use  as  a  street  railroad.  The  city  had  authority  to 
limit  the  estate  granted  either  as  to  the  extent  of  its  use  or 
the  time  of  its  enjoyment,  and  also  had  ^power  to  grant  an 
V  I  interest  in  its  streets  for  a  public  use  in  perpetuity,  which 
should  be  irrevocable.  (  Yates  v.  Yan  De  Bogert^  56  N.  Y.  526  ; 
In  re  Cable  Co,^  »upra.) 

Grants  similar  in  all  material  respects  to  the  one  in  question 
have  heretofore  been  before  the  courts  of  this  state  for  con- 
struction, and  it  has  been  quite  uniformly  held  that  they  vest 
4  the  grantee  with  an  interest  in  the  street  in  perpetuity,  for  the 
purposes  of  a  strfeet-railroad.  {People  v.  Sturtevant^  9  N.  Y. 
263;  Da/vis  v.  Mayor ^  etc.^  14  id.  506;  Milhau  v.  Sharp^ 
27  id.  611 ;  Mayor,- etc,^  v.  Second  Ave.  H,  JR.  Co.,  32  id.  261 ; 
Sixth  Ave.R.  R.  Co.  v.  Kerr,  72  id.  330.) 

Other  cases  are  also  reported  in  the  books,  but  it  is  deemed 
unnecessary  to  accumulate  authorities  on  this  point. 
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In  MUhdu  V.  Sharp,  Judge  Selden  said,  with  reference  to 
a  grant  from  the  common  council  of  New  York  in  no  material 
respect  differing  from  this :  "  It  amounted  to  an  immediate 
grant  of  an  interest,  and  it  would  seem  of  a  freehold  in  the 
soil  of  the  street  to  the  defendants.  The  rails,  when  laid, 
would  become  a  part  of  the  real  estate,  and  the  exclusive  right 
to  maintain  them  perpetually  is  vested  in  the  defendants,  their 
successors  and  assigns.  I  say  perpetually,  because  there  is  no 
limitation  in  point  of  time  to  the  continuance  of  the  franchise, 
and  no  direct  power  is  reserved  to  the  corporation  to  terminate 
it.  *  *  *  The  title  to  the  rails  when  permanently  attached 
to  the  land,  and  such  right  in  the  land  as  may  be  requisite  for 
their  perpetual  maintenance,  are,  therefore,  granted  to  the 
defendants  by  the  resolution." 

Judge  CoMSTOOK,  in  Davis  v.  Mayor^  etc.,  said :  "  As  the 
consideration  for  constructing  the  road  the  ordinance  clearly 
contemplates  that  it  is  to  become  the  private  property  of  the 
associates.  They  alone  will  be  entitled  to  place  their  cars 
upon  it,  and  within  a  maxiiimm  limit  they  can  charge  what 
they  please  for  the  carriage  of  passengers.  These  rights  are  in 
effect  granted  in  perpetuity." 

In  the  case  of  Mayor ,  etc,,  v.  Second  Avenus  Railroad  Com- 
pany (32  -N".  Y.  272),  it  was  said :  "  Assuming  that  the  common 
council  had  power  to  make  the  grant,  then  its  acceptance  by 
Pearsall  and  his  associates,  signified  by  the  execution  of  the 
agreement  with  the  conditions  annexed  thereto,  and  the  duties 
and  obligations  resulting  therefrom,  invested  the  latter  with 
the  right  of  property  in  the  franchise  which  the  common 
council  could  not  take  away  or  impair  by  any  subsequent  act 
of  its  own." 

The  resolution  of  the  common  council  in  this  case  expressly 
provided  for  traffic  contracts  by  whiph  the  Broadway  and 
Seventh  Avenue  Railroad  Company  should  obtain  a  right  to 
run  cars  over  the  tracks  of  the  Broadway  Surface  Railroad, 
and  no  conditions  upon  the  right  granted  to  the  Broadway 
Surface  Railroad  Company,  in  respect  to  the  duration  of  such 
contract  rights  or  otherwise,  were  imposed  by  the  terms  of  the 
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grant.  It  was  clearly  contemplated  by  its  provisions  that  the 
rights  granted  should  bo  exercised  in  perpetuity,  if  public 
convenience  reqiured  it,  by  that  corporation,  or  those  who 
might  lawfully  succeed  to  its  rights. 

When  we  consider  the  mode  required  by  the  statute  and 
the  Constitution,  to  be  pursued  in  disposing  of  this  franchise, 
the  inference  as  to  its  perpetuity  seems  to  be  irresistible,  for 
it  cannot  be  supposed  that  either  the  legislatux:e  orthoframers 
of  the  Constitution  intended  to  offer  for  public  sale  property 
the  title  to  which  was  defeasible  at  the  option  of  the  vendor, 
or  that  such  property  could  be  made  the  subject  of  successive 
sales  to  different  vendees,  as  often  as  popular  caprice  might 
require  it  to  be  done. 

Neither  can  it  be  supposed  that  they  contemplated  the 
resumption  of  property,  which  they  had  expressly  authorized 
their  grantee  to  mortgage  and  otherwise  dispose  of,  to  the 
destruction  of  interests  created  therein  by  their  consent. 

We  are,  therefore,  of  the  opinion  that  the  Broadway  Surface 
Railroad  Company  took  an  estate  in  perpetuity  in  Broadway 
through  its  grant  from  the  city,  under  the  authority  of  the 
Constitution  and  the  act  of  the  legislature.  It  is  also  well 
settled  by  authority  in  this  state  that  such  a  right  constitutes 
property  within  the  usual  and  common  signification  of  that  • 
woixJ.  {Sixth  Ave,  li.  B,  Co.  v.  Kerr,  72  N.  Y.  330 ;  People 
v.  Sturtevant,  9  id.  263.) 

When  we  consider  the  generality  with  which  investments 
have  been  made  in  securities  based  upon  corporate  franchises 
throughout  the  whole  country ;  the  numerous  laws  adopted  in 
the  several  states  providing  for  their  security  and  enjoyment, 
and  the  extent  of  litigation  conducted  in  the  various  courts, 
state  and  federal,  in  which  they  have  beeui  upheld  and 
enforced,  there  is  no  question,  but  that  in  the  view  of  legisla- 
tures, courts  and  the  public  at  large,  certain  corporate  franchises 
liavB  been  uniformly  regarded  as  indestructible  by  legislative  \ 
authority,  and  as  constituting  property  in  the  highest  sense  of  / 
tlie  term. 
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It  is,  however,  earnestly  contended  for  the  state  that  such  a 
franchise  is  a  mere  license  or  privilege  enjoyable  during  the 
life  of  the  grantee  only,  and  revocable  at  the  will  of  the  state. 
We  believe  this  proposition  to  be  not  only  repugnant  to  justice 
and  reason,  but  contrary  to  the  uniform  course^ of  authority 
in  this  country.  The  laws  of  this  state  have  made  such  inter- 
ests taxable,  inheritable,  alienable,  subject  to  levy  and  sale  under 
execution,  to  condemnation  under  the  exercise  of  the  right  of 
eminent  domain,  and  invested  them  with  the  attributes  of 
property  generally. 

We  will  refer  to  a  few  only  of  the  statutes  on  this  subject  from 
which  the  implication  arises  not  only  that  the  state  intended 
to  invest  these  franchises  with  the  character  of  property,  but 
also  to  enable  their  mortgagees,  purchasers  and  assigns  to 
enjoy  their  use  under  an  indefeasible  title.  Thus  railroad 
corporations  have  been  authorized  to  contract  with  other  cor- 
porations for  a  qualified  transfer  of  such  franchises  for  terms 
unlimited  except  by  the  agreement  of  the  parties  (Chap.  218, 
Laws  of  1839 ;  §  2,  chap.  1843,  Laws  of  1872 ;  §  15,  chap. 
252,  Laws  of  1884) ;  to  pledge  them  by  way  of  mortgage  as 
security  for  loans  (sub.  10,  §  28,  Laws  of  1850) ;  to  consolidate 
with  other  companies  owning,  connecting  and  Continuous  lines 
of  railroad,  and  continue  the  use  of  such  franchises  under  the 
name  of  their  successors.  (Chap.  l68,  Laws  of  1875 ;  Shields 
V.  Ohio^  95  U.  S.  319.)  Mortgagees  and  others  have  been 
authorized  to  purchase  such  franchises  upon  mortgage  sale  and 
otherwise,  and  afforded  the  right  to  organize  so  as  to  enjoy 
their  use  thereafter.  (§  1,  chap.  444,  Laws  of  1857;  chaps. 
469  and  710,  Laws  of  1873;  chap.  113,  Laws  of  1880;  chap. 
430,  Laws  of  1874.)  Purchasers  upon  a  mortgage  or  execu- 
tion sale  have  been  authorized  to  form  associations  for  the 
purpose  of  continuing  the  operation  of  such  railroad  with  all 
it8  powers,  privileges  and  franchises.  (§  1,  chaps.  469  and 
710,  Laws  of  1873 ;  §  1,  chap.  282,  Laws  of  1854.)  The  sale 
of  such  franchises  has  been  authorized  by  the  municipality 
where  located  to  parties  proposing  to  build  street  railroads. 
SiCKBLS— Vol.  LXVL        6 
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(Constitutional  amendment  of  1875 ;  §  7,  chap.  252,  Laws  of 
1884;  chaps.  62  and  6(j,  Laws  of  1880.)  And  by  section  15 
of  the  act  under  which  this  corporation  was  organized,  such 
companies  were  expressly  permitted  to  lease  or  transfer  their 
rights  and  franchises  to  other  street  railroad  corporations. 
Indeed,  it  is  matter  of  public  history  that  one-half  of  the 
railroads  of  the  state  are  now  operated  by  organizations  other 
than  those  to  whom  the  franchises  were  originally  granted, 
notwithstanding  their  dissolution,  through  transfers  effected 
by  the  foreclosure  of  mortgages  and  otherwise. 

The  statutes  cited,  as  well  as  others  not  specially  referred  to, 
indicate  the  general  policy  of  the  state  to  render  such  interests 
independent  of  the  life  of  the  original  corporation  and  trans- 
ferable as  property  by  means  of  judicial  proceedings  and 
otherwise,  under  certain  restrictions  not  pertinent  to  our 
present  purpose  particularly  to  consider.  {PeopU  v,  Brooklyn 
F.  db  0.  L  E.  E.  Co.,  89  K  Y.  84.) 

In  Mayor,  etc.  v.  Second  Avenue  Eailroad  Cmnpany 
(32  N.  T.  261),  Judge  Beown  said :  "The  rights  of  municipal 
corporations  to  property  in  lands  and  its  usual  incidents,  and 
to  create  ferries  and  railroad  franchises,  are  quite  distinct  and 
separate  from  their  duties  as  legislatures,  having  authority  to 
pass  ordinances  for  the  control  and  government  of  persons 
and  interests  within  the  city  limits.  The  latter  are  powers 
held  in  trust,  as  all  legislative  powers  are,  to  be  used  and  exer- 
cised for  the  benefit  and  welfare  of  the  whole  community 
while  the  former  are  property,  in  the  ordinary  sense,  to  be 
acquired  and  conveyed  in  the  same  manner  as  natural  persons 
acquire  and  transfer  property.'' 

The  same  learned  judge  said  in  Brooklyn  Central  Eailroad 
Conpany  v.  Brooklyn  City  Eailroad  Company  (32  Barb. 
364) :  "  The  grant  to  the  city  railroad  company  and  its  accept- 
ance on  the  conditions  annexed,  with  the  duties  and  obliga- 
tions and  large  expenditures  resulting  therefrom,  would  seem, 
therefore,  upon  tlie  principles  I  have  endeavored  to  state,  to 
invest  the  company  with  the  right  of  property  in  the  f  ran- 
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chise  of  which  it  cannot  be  deprived  without  its  consent  or 
against  its  will." 

It  was  held  by  this  court  in  Langdon  v.  Mayor^  etc,  (93 
N".  Y.  129),  that  a  grant  from  the  city  of  land  to  be  used  as  a 
wharf,  carried  with  it,  as  a  necessary  incident  and  appurten- 
ance, a  right  of  way  for  vessels  over  adjoining  watera  to  the 
wharf,  and  that  under  such  grants  the  property  granted  can 
only  be  resumed  by  the  grantor  when  needed  for  public  use  by 
the  exercise  of  the  right  of  eminent  domain. 

The  court  also  held  in  People  v.  Brooklyn^  Flaibuah  cfe  Coney 
Island  Railroad  Company  (89  N.  Y.  75),  that  upon  a  fore- 
closure of  the  property  and  franchises  of  a  railroad  corpora- 
tion, an  individual  could  lawfully  become  their  purchaser,  and 
could  hold  and  transfer  them  to  any  corporation  having  or 
acquiring  the  right  to  exercise  such  franchises. 

In  Sksth  Avenue  Railroad  Company  v.  Kerr  (72  K.  Y. 
330),  it  was  held  that  the  right  of  a  street  railroad  company  in 
the  use  of  a  street  for  the  purpose  of  its  business,  was  a  prop- 
erty right  subject  to  condemnation  for  public  use.  As  we 
have  already  seen,  the  cases  of  People  v.  Sturtevant^  Maym\ 
etc.,  V.  Sixth  Avenice  PaUroad,  Davis  v.  Mayor^  etc.,  and 
Milhau  V.  Sharp,  herein  before  referred  to,  sustain  the  same 
Tiews. 

The  case  of    iV^.  O.  S.  F,  <&  Lake  P.  P.   Co.  v.  Pela- 
more  (114  U.  S.  501),  is  directly  in  point.     There  the  fran- 
chise,  as  here,  was  acquired   by  the   corporation   from  the 
municipal  authorities  of  a  city  under  general  laws  authorizing 
the  formation  of  street  railroad  corporations.     It  was  held, 
*'  where  there  has  been  a  judicial  sale  of  milroad  property 
under  a  mortgage,  authorized  by  law,  covering  its  franchises, 
it  is  now  well  settled  that  the  franchises  necessary  to  the  use 
and  enjoyment  of  the  railroad  pass  to  the  put-chaser.     *     *     * 
It  follows  that  if  the  francliises  of  a  railroad  corporation,.        \ 
essential  to  the  use  of  its  road,  and  other  tangible  property,  ] 
can  by  law  be  mortgaged  to  secure  its  debts,  the  surrender  of ! 
its  property  upon  the  bankruptcy  of  the  company  carries  tho; 
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franchises  and  they  may  be  sold  and  pass  to  the  purchaser  at 
the  bankruptcy  sale." 

In  Memphis  and  LouisviMe  RaUroad  Company  v.  Rail- 
rood  Commissioners  (112  U.  S.  609,  619),  it  was  said :  "  The 
franchise  of  being  a  corporation  need  not  be  imphed  as  neces- 
sary to  secure  to  the  mortgage  bondholders  or  the  purchasers 
at  a  foreclosure  sale,  the  substantial  rights  intended  to  be 
secured.  They  acquire  the  ownership  of  the  railroad  and 
the  property  incident  to  it  and  the  franchise  of  maintaining 
and  operating  it  as  a  road." 

These  rights  of  property  having  been  acquired  and  created 
under  the  express  sanction  and  authority  of  the  state,  it 
remains  to  inquire  whether  they  were  defeasible  and  subject 
to  be  taken  away  through  the  exercise  of  any  power  reserved 
by  the  state  to  alter,  amend  and  repeal  laws  or  charters. 

The  reservations  applying  to  this  case  are  claimed  to  be  as 
follows :  1st.  Section  1,  article  8,  title  "  Corporations,  how 
created  ^'  (Constitution  of  1846)  providing  that,  "  all  general 
laws  and  special  acts  passed  pursuant  to  this  section  may  be 
altered  from  time  to  time  or  repealed."  2d.  Section  8,  title  3, 
chapter  18  of  the  Revised  Statutes  (7th  ed.),  providing  that 
"  the  charter  of  every  corporation  that  shall  be  granted  by  the 
legislature,  shall  be  subject  to  alteration,  suspension  and  repeal 
in  the  dificr.etion  of  the  legislature."  3d.  Section  48,  chapter 
140,  Laws  of  1850,  providing  that  "  the  legislature  may  at  any 
time  annul  or  dissolve  any  incorporation  formed  under  this 
act,  hut  such  dissolution  shall  not  take  away  or  impair  any 
rem£dy  gi/oen  against  any  such  corporation^  its  stockholders^ 
or  officers  for  any  liahility  whieh  shaU  have  been  previously 
incurred,^^  And  4tli.  Chapter  282,  Laws  of  1884,  under 
which  this  corporation  was  organized,  giving  it  all  the  powers 
and  privileges  granted,  and  subject  to  all  of  the  liabilities 
imposed  by  chapter  140,  Laws  of  1850,  and  the  several  acts 
amendatory  thereof,  and  further  providing  that  "the  legis- 
lature may  at  any  time  alter,  amend  or  repeal  this  act."    (§  19.) 

The  Constitution  of  1846  for  the  first  time  introduced 
restrictions  upon  the  power  of  legislatures  to  grant  special 
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charters,  and  required  that  provisions  foi*  corporations,  save 
in  exceptional  cases,  should  thereafter  be  made  by  general 
laws.  The  obvious  intent  of  the  constitutional  reservation 
was  to  remove  any  doubt  as  to  the  power  of  the  legislature  to 
amend  or  repeal  the  laws,  whether  general  or  special,  author- 
ized by  that  instrument  for  the  formation  of  corporations,  and 
seemed  to  leave  the  provisions  of  the  Eevised  Statutes,  in 
relation  to  reserved  power  over  charters,  in  full  force  and  effect. 

It  will  be  observed  that  the  Constitution,  and  the  act  of 
1884  provide  specially  for  the  amendment  and  repeal  of 
statutes  alone,  but  the  Revised  Statutes,  and  the  act  of  1850 
are  addressed  specially  to  the  subject  of  the  annulment  and 
repeal  of  charters  created  under  such  statutes. 

It  seems  to  us  that  these  provisions  relate  to  different  sub- 
jects, viz. :  The  repeal  of  laws,  and  the  annulment  of  charters 
formed  under  such  laws,  and  that  the  power  to  do  one,  does 
not  naturally  or  properly  include  the  power  to  do  the  other. 
{Albany  Northern  i?.  R.  Co,  v.  Browndl,  24  N".  T.  345.)  \y 

Certainly  the  repeal  of  a  Jaw  authorizing  corporations,  would 
not  destroy  organizations  formed  under  it,  nor  would  the 
annuhnent  of  a  charter  affect  the  law  under  which  it  was 
created.  Neither  does  it  seem  reasonable  to  suppose,  while 
taking  away  the  power  of  the  legislature  to  create  corporate 
bodies,  the  Constitution  intended  to  confer  power  to  destroy 
them,  thus  enabling  them  to  accomplish  indirectly,  that  which 
they  were  precluded  from  doing  directly.  It  must  be  assumed 
that  the  f  ramers  of  the  Constitution,  as  well  as  the  legislature, 
used  the  language  employed  by  them  intelligently  and  accord- 
ing to  its  common  and  customary  signification,  and  when  they 
spoke  of  the  annulment  and  repeal  of  acts  and  laws^lone,  did  not  \^  r 
intend  to  embrace  charters  as  well.  These  two  subjects  have 
frequently  been  the  occasion  of  legislative  action,  and  since 
the  restrictions  upon  the  powers  of  the  legislature  to  grant 
special  charters,  there  is  no  reason  to  suppose  that  they  did 
not  use  the  language  employed  in  its  literal  sense,  and  especi- 
ally so  when  both  subjects,  were  immediately  within  the  con- 
templation of  the  law  makers. 
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In  considering  this  question,  the  provisions  of  the  Kevised 
Statutes  may  be  laid  out  of  view,  for  if  they  contain  any 
broader  power  than  the  act  of  1850,  they  must  be  deemed  to 
have  been  repealed  by  the  provisions  of  the  latter  act,  as 
inconsistent  therewith.  The  reservations,  therefore,  which 
apply  to  this  case  are  contained  in  the  acts  of  1850  and  1884, 
which  constitute  a  part  of  the  railroad  charter. 

These  acts  should  be  read  and  construed  together,  and,  as 
thus  considered,  provide  that  the  legislature  may  at  any  time 
alter,  amend  and  repeal  these  acts,  and  may  also  annul  and  dis- 
solve charters  formed  thereunder,  but  such  dissolution  shall 
not  take  away  or  impair  any  remedy  against  such  corporation, 
S  its  officers  and  trustees,  for  any  liability  previously  incurred. 
The  contract  proved  between  the  corporation  and  the  state 
was  intended,  in  respect  to  a  repeal  of  the  .charter,  to  survive 
the  dissolution  of  the  corporation,  and  to  determine  the  rights 
of  parties  interested  in  the  property,  in  the  event  of  dissolu- 
tion. By  virtue  of  this  contract  the  corporation  secured 
rights  subject  to  be  taken  away  under  certain  restrictions,  and 
protected  itself  from  any  consequences  following  a  repeal  of 
its  charter,  except  those  expressly  agreed  upon. 

But  even  if  it  be  conceded  that  the  constitutional  provisions 
place  the  right  to  repeal  charters,  as  well  as  laws,  beyond  the 
power  of  legislatures  to  waive  or  destroy,  the  question  still 
remains  as  to  the  eflEect  of  such  a  repeal  upon  the  franchises 
of  the  corporation ;  whether  it  contemplates  anything  more 
than  the  extinction  of  the  corporate  life,  and  consequent  disa- 
bility to  continue  business,  and  exercise  corporate  functions 
after  that  time,  or  has  a  wider  scope  and  effect. 
\^  It  may  be  assumed  in  this  discussion  that  the  autliority  of 
the  legislature  to  repeal  a  charter,  if  it  has  expressed  its  inten- 
tion to  reserve  such  power  in  its  grant,  constitutes  a  valid 
reservation.  Parties  to  a  contract  may  lawfully  provide  for 
its  termination  at  the  election  of  either  party,  and  it  may, 
therefore,  be  conceded  that  the  state  had  authority  to  repeal 
tliis  charter,  provided  no  rights  of  property  were  thereby 
invaded  or  destroyed.     In  speaking  of  the  franchises  of  a 
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corporation  we  shall  ^assume  that  none  are  afisignable  except 
bj  the  special  authority  of  the  legislature.  We  must  also  be 
understood  as  referring  only  to  such  franchises  as  are  usually 
authorized  to  be  transferred  by  statute,  viz.,  those  requiring 
for  their  enjoyment  the  use  of  corporeal  property,  such  as 
railroad,  canal,  telegraph,  gas,  water,  bridge  and  similar 
companies,  and  not  to  those  which  are  in  their  nature  purely 
incorporeal  and  inalienable,  such  as  the  right  of  corporate  life, 
the  exercise  of  banking,  trading  and  insurance  powers,  and 
similar  privileges.  The  franchises  last  referred  to  being  per- 
sonal in  character  and  dependent  upon  the  continued  existence 
of  the  donee  for  their  lawful  exercise,  necessarily  expire  with 
the  extinction  of  corporate  life,  unless  special  provision  is 
otherwise  made.  {People  v.  jff.,  F.  i&  C.  L  R.  R.  Co,,  89 
X.  Y.  84;  People  v.  Metz,  50  id.  61.) 

In  the  former  class  it  has  been  held  that  at  common  law 
real  estate  acquired  for  the  use  of  a  canal  company  could 
not  be  sold  on  execution  against  the  corporation  separate 
from  its  franchise,  so  as  to  destroy  or  impair  the  value  of  such 
franchise.  {Gue  v.  Tide  Water  GcmdL  Co.,  24  How.  [U.  S.] 
257),  and  by  parity  of  reasoning  it  must  follow  that  the 
tracks  of  a  railroad  company,  and  the  francliise  of  maintain-  V, 
ing  and  operating  its  road  in  a  public  street,  are  equally 
inseparable,  in  the  absence  of  express  legislative  authority 
providing  for  their  severance. 

Tlie  statute  of  our  state  authorizing  the  sale  of  the  f  ran-     ^ 
chise  and  property  of  a  railroad  company  on  execution,  seems 
to  recognize  the  indissolubility  of  the  connection  between  the 
corporeal  property,  and  its  incorporeal  right  of  enjoyment. 

It  is  also  to  be  observed  that  in  none  of  the  provisions  for 
repeal  in  this  state  is  there  anything  contained,  which  pur- 
port«  to  confer  power  to  take  away  or  destroy  property  or 
annul  contracts,  and  the  contention  that  the  property  of  a  dis- 
solved corporation  is  forfeited,  rests  wholly  upon  what  is 
claimed  to  be  the  necessary  consequence  of  the  extinction  of 
corporate  life.  We  do  not  think  the  dissolution  of  a  corpo- 
ration works  any  such  effect.     It  would  not  naturally  seem  to 
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have  any  other  operation  upon  its  contracts  or  property  rights 
than  the  death  of  a  natural  person  upon  his.  {Mumma  v. 
Potomac  Co.,  8  Pet.  281,  285.) 

The  power  to  repeal  the  charter  of  a  corporation  cannot, 
upon  any  legal  principle,  include  the  power  to  repeal  what  is 
in  its  nature  irrepealable,  or  to  undo  what  has  been  lawfully 
done  under  power  lawfully  conferred.  {BuUer  v.  Paimer, 
1  Hill,  335.) 

The  authorities  seem  to  be  uniform  to  the  effect  that  a 
reservation  of  the  right  to  repeal,  enables  a  legislature  to  effect 
a  destruction  of  the  corporate  life,  and  disable  it  from  con- 
tinuing its  corporate  business  {People  ex  rel.  KimhaU  v.  B.  cfe 
^A,  R,  R,  Co.,  70  K  Y.  569 ;  Philips  v.  Wickham,  1  Paige, 
^  590),  and  a  reservation  of  the  right  to  alter  and  amend 
confers  power  to  pass  all  needful  laws  for  the  regulation  and 
control  of  the  domestic  affairs  of  a  corporation,  freed  from 
the  restrictions  imposed  by  the  Federal  Constitution  upon 
legislation  impairing  the  obligation  of  contracts.  {Munn  v. 
lUinoia,  94  U.  S.  113,  123.) 

We  think  no  well  considered  case  has  gone  further  than 
this,  while  in  many  cases  such  power  has  been  expressly  held 
to  be  limited  to  the  effect  stated.  In  the  language  of  Chief 
Justice  Marshall  in  Fletcher  v.  Peck  (6  Cranch,  87, 135) :  "  If 
an  act  be  done  under  a  law,  a  succeeding  legislature  cannot 
undo  it.  The  past  cannot  be  recalled  by  the  most  absolute 
power.  Conveyances  have  been  made;  those  conveyances 
have  vested  legal  estates,  and  if  those  estates  may  be  seized 
by  the  sovereign  authority,  still  that  they  originally  vested 
is  a  fact,  and  cannot  cease  to  be  a  fact.  When,  then,  a 
law  is  in  the  nature  of  a  contract,  when  absolute  rights  have 
vested  under  that  contract,  a  repeal  of  the  law  cannot  divest 
those  rights." 

It  would  seem  to  be  quite  obvious  that  a  power  existing  in 
the  legislature  by  virtue  of  a  reservation  only,  could  not  be 
made  the  foundation  of  an  authority  to  do  that  which  is 
expressly  inhibited  by  the  Constitution,  or  afford  the  basis  of  a 
claim  to  increase  jurisdiction  over  the  lives,  liberty  or  prop- 
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erty  of  citizenfi  beyond  the  scope  of  express  constitutional 
power. 

Since  the  decision  of  the  celebrated  Trustees  Da/rtmouth 
College  v.  Woodwwrd  (4  Wheat.  518),  the  doctrine  that  a 
grant  of  corporate  powers  by  the  sovereign,  to  an  association 
of  individuals,  for  pubUc  use  constitutes  a  contract,  within 
the  meaning  of  the  Federal  Constitution,  prohibiting  state 
legislatures  from  passing  laws  impairing  its  obligations,  has, 
although  sometimes  criticised,  been  uniformly  acquiesced  in 
by  the  courts  of  the  several  states  as  the  law  of  the  land,  \f 
and  may  be  regarded  as  too  firmly  established  to  admit 
of  question  or  dispute.  {People  v.  Sturtevcmty  supra  *y 
MUhau  V.  Sharp,  supra;  Brooklyn  Cent,  R.  li,  Co.  t. 
JBrookJA/n  City  JR.  Ji.  Co,,  supra.)  The  intimation,  by 
Judge  Stort,  in  that  case,  that  the  rule  might  be  otherwise 
if  the  legislature  should  reserve  the  power  of  amending  or 
repeaUng  it,  led  to  the  adoption  by  the  legislatures  of  the 
various  states,  of  the  practice  of  incorporating  such  reserva- 
tions in  acts  of  incorporation.  Whatever  may  be  the  effect  of 
such  reservations,  it  is  immaterial  whether  they  are  embraced 
in  the  act  of  incorporation  or  in  general  statutes  or  provisions 
of  the  Constitution.  In  either  case  they  operate  upon  the 
contract  according  to  the  language  of  the  reservation.  (Mora- 
wetz  on  Corp.  464.)  It  is  manifest,  therefore,  that  in  the  V 
absence  of  such  reserved  power,  legislatures  have  no  authority 
t  J  violate,  destroy  or  impair  chartered  rights  and  privileges,  or 
power  over  corporations,  except  such  as  they  possess  by  virtue 
of  their  legislative  authority  over  persons  and  property  gen- 
erally. It  is  obvious  that  thig  reserved  power  does  not,  in  any 
sense,  constitute  a  condition  of  the  grant,  and  cannot  have 
effect  as  such,  but  is  simply  a  power  to  put  an  end  to  the  con- 
tract, with  such  effect  upon  the  rights  of  the  parties  thereto  as 
the  law  ascribes  to  it.  {Sinking  Fund  Cases,  99  U.  S.  700,748 ; 
Tomlinson  v.  Jessup,  15  Wall  454,  457.)  In  speaking  of  the 
exercise  of  this  power  by  congress  in  the  Sinking  Fund  CaseSj 
Chief  Justice  Waitk  says :  "  Congress  not  only  retains  but  has 
given  special  notice  of  its  intention  to  retain  full  and  complete 
SiCKBLS  — ToL.  LXVI.     7 


50  People  v.  O'Brien  et  al.  [Nov. 

Opinion  of  the  Court,  per  Ruoer,  Ch.  J. 

power  to  make  such  alterations  and  amendments  of  the  charter 
as  come  within  the  just  scope  of  the  legislative  power.  That 
tliis  power  has  a  limit  no  one  can  doubt.  All  agree  that  it 
cannot  be  used  to  take  away  property  already  acquired  under 
the  operation  of  the  charter,  or  to  deprive  the  corporation  of 
the  fruits  actually  reduced  to  possession  of  contracts  lawrfuUy 
made.  *  *  *  Whatever  rules  congress  might  have  pre- 
scribed in  the  original  charter  for  the  government  of  the  cor- 
poration in  the  administration  of  its  affairs,  it  retained  the. 
power  to  establish  by  amendment.  In  doing  so  it  cannot  undo 
what  has  already  been  done,  and  it  cannot  unmake  contracts 
that  have  already  been  made,  but  it  may  provide  for  what  shail 
be  done  in  the  future  and  may  direct  what  preparation  shall 
be  made  for  the  due  performance  of  contracts  already  entered 
into.  It  might  originally  have  prohibited  the  borrowing  of 
mouey  on  mortgage,  or  it  might  have  said  that  no  bonded 
debt  should  be  created  without  ample  provision  by  sinking 
fund  to  meet  it  at  maturity.  Not  having  done  so  at  first,  it 
cannot  now,  by  direct  legislation,  vacate  mortgages  already 
made  under  the  powers  originally  granted,  nor  release  debts 
already  contracted." 

The  judges  dissenting  in  that  case  contended  that  the 
reserved  power  could  not  be  construed  as  authorizing  the  alter- 
ation, violation  or  nuUification  of  any  of  the  material  provis- 
ions of  the  grant,  but  should  be  held  to  mean  simply  a  reser- 
vation of  the  power  to  legislate,  freed  from  the  restrictions 
imposed  by  the  constitutional  provisions  against  legislation 
impairing  the  obligations  of  contracts.  Mr.  Justice  Beadley 
said :  "  The  reserved  power  in  question  is  simply  that  of  legis- 
lation, to  alter,  amend  or  repeal  a  charter.  This  is  very  dif- 
ferent from  the  power  to  violate  or  to  alter  the  terms  of  a 
contract  at  will.  A  reservation  of  power  to  violate  a  contract, 
or  alter  it,  or  impair  its  obhgation,  would  be  repugnant  to  the 
contract  itself  and  void.  A  proviso  repugnant  to  the  granting 
part  of  a  deed,  or  to  the  enacting  part  of  a  statute,  is  void. 
Interpreted  as  a  reservation  of  the  right  to  legislate,  the 
reserved  power  is  sustainable  on  sound  principles ;  but  inter- 
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preted  as  the  reaervation  of  the  right  to  violate  an  executed 
contract  it  is  not  sustainable." 

This  dissent  proceeded  upon  the  ground  that  tlie  acts  of 
congress  under  consideration  changed  some  of  the  essential 
features  of  the  contract,  and  were,  therefore,  void,  as  being 
obnoxious  to  the  provisions  of  the  Constitution  for  the  protec- 
tion of  life,  liberty  and  property.  The  majority  of  the  court 
held,  however,  that  such  acts  were  simply  an  exercise  of  tlie 
power  of  congress  to  regulate  the  internal  administration  of 
the  affairs  of  a  corporation,  which,  to  a  certain  extent,  it  was 
unanimously  agreed  that  it  possessed.  There  was  no  dispute 
or  disagreement  as  to  the  correctness  of  the  rule  stated,  tliat 
the  power  of  amendment  and  repeal  was  a  restricted  power, 
limited  by  the  provisions  of  the  Constitution.  An  interpreta- 
tion conferring  the  power  of  violating  a  contract  at  will  upon  one 
of  its  parties,  under  a  clause  authorizing  its  amendment  or  repeal, 
would  seem  to  be  inconsistent  with  any  reasonable  notion 
of  the  nature  of  such  an  instrument,  and  beyond  the  power 
of  parties  lawfully  to  create. 

If  it  is  possible  to  conceive  the  idea  of  a  repealable  grant, 
certainly  such  a  grant,  accompanied  with  power  to  convey  or 
pledge  the  interest  granted,  must,  on  the  execution  of  the 
power,  necessarily  preclude  a  resumption  by  the  grantor  of 
the  subject  of  the  grant,  or  any  right  of  property  acquired 
under  it.  An  express  reservation  by  the  legislature  of  power 
to  take  away  or  destroy  property  lawfully  acquired  or  created 
would  necessarily  violate  the  fundamental  law,  and  it  is  equally 
clear  that  any  legislation  which  authorizes  such  a  result  to  be 
accomplished  indirectly,  would  be  equally  ineffectual  and  void. 

In  People  v.  National  Trmt  Company  (82  N.  Y.  287), 
the  question  was  raised  that  a  dissolved  corporation  was  dis- 
charged from  the  obligation  to  pay  rent  accruing  upon  a  lease 
subsequent  to  its  dissolution.  Judge  Kapallo  said :  "  This 
claim  is  not  founded  upon  the  allegation  of  any  payment, 
release  or  surrender,  or  anything  affecting  the  merits  of  the 
daim,  but  upon  the  sole  ground  that  by  the  dissolution  of  the 
corporation  the  lease  was  terminated  and  the  covenant  to  pay 
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rent  ceased  to  be  obligatory.  We  do  not  regard  the  dissolution 
as  having  any  such  effect.  Under  the  statutes  of  this  state, 
on  the  dissolution  of  a  corporation,  its  assets  become  a  trust 
fund  for  the  payment  of  its  debts,  and  these  include  debts  to 
mature  as  well  as  accrued  indebtedness,  and  all  engagements 
entered  into  by  the  corporation  which  have  not  been  fully 
satisfied  or  canceled." 

In  Commonwedlthy,  Essex  Company  (13  Gray,  239),  Justice 
Shaw  said :  "  When,  under  power  in  a  charter,  rights  have 
l>een  acquired  and  become  vested,  no  amendment  or  alteration 
of  the  charter  can  take  away  the  property  or  rights  which 
have  become  vested  under  a  legitimate  exercise  of  the  powers 
granted."     {Albany  li,  R.  Co.  v.  JSrowneU,  24  N.  Y.  345.) 

The  case  of  City  of  Detroit  v.  Detroit  amd  F.  Planh- 
road  Company  (43  Mich.  140),  is  not  only  in  point,  but  entitled 
to  high  consideration  on  account  of  the  distinction  as  a 
constitutional  lawyer  of  the  learned  judge  who  wrote  the 
opinion  of  the  court.  The  question  was  whether  the  legis- 
lature had  power  to  compel  the  defendant  to  remove  its  toll- 
gates  from  within  the  city  limits  after  they  had  been  lawfully 
placed  there  under  the  provisions  of  its  charter.  Judge 
CooLET  says :  "  It  cannot  be  necessary  at  this  day  to  enter 
upon  a  discussion  in  denial  of  the  right  of  the  government  to 
take  from  either  individuals  or  corporations  any  property 
which  they  may  rightfully  have  acquired.  In  the  most  arbi- 
trary times  such  an  act  was  recognized  as  pure  tyranny,  and 
it  has  been  forbidden  in  England  ever  since  Magna  Charta, 
and  in  this  country  always.  It  is  immaterial  in  what  way  the 
property  was  lawfully  acquired,  whether  by  labor  in  the  ordi- 
nary Avocations  of  life,  by  gift,  or  descent,  or  by  making  a 
profitable  use  of  a  franchise  granted  by  the  state,  it  is  enough 
that  it  has  become  private  property,  and  it  is  thus  protected 
^  by  the  '  law  of  the  land.' " 

And,  finally,  upon  this  branch  of  our  subject,  we  are  unable 
to  see  why  section  48  of  the  law  of  1850  does  not  express 
the  rule  by  which  the  question  under  discussion  must  be 
determined.     That  section  is  expressly  made  a  part  of  the 
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contract  between  the  state  and  corporations  organized  there- 
under, and  specially  provides  for  the  effect  which  an  exer- 
cise of  the  reserved  power  of  repeal  by  the  state  shall  have 
upon  the  franchises  of  the  company.  It  shall  not  impair  any 
remedy  existing  against  the  corporation,  its  directors  or  officers 
upon  a  liability  previously  incurred.  This  was  the  contract 
under  which  the  dissolved  corporation  issued  its  stock,  mort- 
gaged its  franchises,  entered  into  traffic  engagements  and 
contracted  debts.  Creditors,  contractors  and  stockholders  had 
a  right  to  rely  upon  the  promise  of  the  state,  that  the  annul- 
ment of  the  corporate  charter,  should  not  affect  the  remedies 
existing  in  their  favor  against  the  corporation,  and  this  prom- 
ise is  a  contract  protected  by  the  provisions  of  the  Federal 
Constitution. 

In  the  absence  of  any  constitutional  provision  prescribing 
the  effect  of  such  repeal,  it  was  competent  for  the  legislature 
to  declare  what  that  should  be,  and  for  the  state  to  contract 
with  reference  to  such  a  declaration.  The  right  of  repeal,  as 
provided  by  the  Constitution,  is  fully  recognized  by  the  act 
of  1850,  and  the  effect  of  the  exercise  of  the  power  upon 
the  rights  of  parties  affected  thereby,  is  clearly  defined. 

We  are,  therefore,  of  opinion  that  the  statute  not  only  pre- 
scribes the  rule,  creates  the  contract,  and  regulates  the  rights 
of  the  parties  upon  the  exercise  by  the  state  of  the  power  of 
repeal,  but  it  also  correctly  formulates  the  principle  of  law 
applicable  to  the  situation.  We  think  it  necessary  to  refer 
only  to  some  of  the  leading  cases  cited  by  the  plaintiff's  attorney 
in  support  of  his  argument,  and  are  of  the  opinion  that  they  are 
not  controlling  authorities  upon  the  case  under  consideration. 
That  of  Greenwood  v.  Freight  Company  (105  U.  S.  13),  was 
an  action  by  a  stockholder  in  the  Marginal  Company  against 
the  Freight  Company  and  others,  to  obtain  an  injunction 
restraining  the  latter  company  from  taking  possession  of 
the  railroad  tracks  of  the  former  after  its  dissolution  by 
legislative  action,  and  running  cars  thereon.  TJie  Marginal 
Company  had  refused  to  assert  its  rights,  and  the  stock- 
holder was,  therefore,  allowed  to  bring  his  suit  to  protect  his 
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interest  in  its  property.  Judge  Miller  says  in  that  case: 
"Personal  and  real  property  acquired  by  the  corporation 
during  its  lawful  existence,  rights  of  contract,  or  choses  in 
action  so  acquired,  and  which  do  not  in  their  nature  depend 
upon  the  general  powers  conferred  by  the  cliarter,  are  not 
destroyed  by  such  a  repeal,  and  the  courts  may,  if  the  legis- 
lature does  not  provide  some  special  remedy,  enforce  such 
rights  by  the  means  in  their  power.  The  rights  of  the  share" 
holders  of  such  a  corporation  to  their  interests  in  its  property 
are  not  annihilated  by  such  a  repeal  and  tliere  must  remain  in 
the  courts  the  power  to  protect  those  rights."  It  was  further 
held  that^  so  far  as  the  law  then  under  consideration  authorized 
one  corporation  to  take  and  use  the  property  or  franchises  of 
another,  it  was  sustainable  under  the  provisions  requiring  com- 
pensation to  be  made  therefor,  under  the  power  of  eminent 
domain. 

Neither  has  the  case  of  People  v.  Globe  M,  L.  Ins,  Com- 
pany (91  N.  Y.  174),  any  bearing  upon  the  questions 
involved  in  this  discussion.  It  was  held  in  that  case  that  con- 
tracts for  personal  services  contemplated  the  continued  exist- 
ence of  the  parties,  and  when  either  of  them  died  it  neces- 
sarily effected  a  tennination  of  such  contracts. 

So,  too,  cases  depending  upon  the  effect  of  conditions  in  a 
grant  to  the  creation  of  corporate  life  or  the  acquisition  of 
property  rights  thereunder  are,  for  obvious  reasons,  foreign  to 
the  questions  involved  here. 

Here  the  grantee  has  performed  every  condition  essential  to 
its  creation  as  a  corporate  l>eing  audits  capacity  to  acquire  and  • 
hold  property,  and  the  only  question  is  as  to  the  effect  of  a 
power  to  extinguish  the  corporate  life,  reserved  in  its  charter, 
upon  its  property  rights. 

In  Erie  &  N.E,  Bailroad  Company  \.  Casey  {^^Yeim.  St. 
287, 301),  the  question  arose  under  a  statute  which  specially  pro- 
vided that  the  state  might  resume  all  rights  conferred  in  case  of 
an  abuse  or  misuse  of  the  powers  granted  to  the  corpo- 
ration. Upon  an  alleged  abuse  of  power,  the  legislature 
repealed  the  charter  and  resumed  the  subject  of  the  grant. 
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The  corporation  forfeited  its  rights  hy  its  voluntary  act.  The 
reservation  in  the  charter  was  expressly  made  a  condition  sub- 
sequent. The  case  was  between  the  representative  of  the 
state  and  the  railrbad  corporation,  and  no  rights  of  creditors, 
mortgagees  or  stockholders  were  involved  in  its  decision.  It 
also  appears  by  the  case  that  the  state  and  the  corporation  had 
settled  their  controversy  by  compromise  during  the  pendency 
of  the  litigation,  and  it  can  hardly  be  said  to  have  involved 
any  practical  question.  * 

We  are,  therefore,  of  the  opinion  that  the  Broadway  Sur- 
face Company  took  an  indefeasible  title  to  the  land  necessary 
to  enable  it  to  construct  and  maintain  a  street  railroad  in 
Broadway,  and  to  run  cars  thereon  for  the  transportation  of 
freight  and  passengers,  which  survived  its  dissolution. 

We  are  thus  brought  to  the  question  of  the  right  of  succes-        v/- 
sion  to  the  property  of  a  dissolved  corporation  in  the  absence 
of  any  provision  in  the  act  of  dissolution  providing  for  such 
an  event. 

Sections  9  and  10,  title  3,  chapter  18,  part  1  Revised 
Statutes  (pp.  132,  153  [7th  ed.]),  seem  to  furnish  a  conclu- 
sive solution  to  the  inquiry.  They  read  as  follows :  "  Sec.  9. 
Upon  the  dissolution  of  any  corporation  created  or  to  be 
created,  and  unless  other  persons  shall  be  appointed  by  the 
legislature,  or  by  some  court  of  competent  authority,  the 
directors  or  managers  of  the  affairs  of  such  corporation  at  ^ 
the  time  of  its  dissolution^  by  whatever  name  they  may  be 
known  in  law,  shall  be  the  trustees  of  the  creditors  and  stock- 
holders of  the  corporation  dissolved,  and  shall  have  f uh  power 
to  settle  the  affairs  of  the  corporation,  collect  and  pay  the 
outstanding  debts,  and  divide  among  the  stockholders  the  y/ 
moneys  and  other  property  that  shall  remain  after  the  pay- 
ment of  debts  and  other  necessary  expenses."  "  §  10.  The 
persons  so  constituted  trustees,  shall  have  authority  to  sue  for 
and  recover  the  debts  and  property  of  the  dissolved  corpora- 
tion *  *  *  and  shall  be  jointly  and  severally  responsible  to 
the  creditors  and  stockholders  of  such  corporation  tg  the  extent 
of  its  property  and  effects  that  shall  come  into  their  hands." 
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sj  From  these  sections  it  would  seem  that  upon  the  dissolution 
of  this  corporation,  its  rcmaining  trustees  became  vested  with 
the  title  of  its  property,  and  responsible  to  its  creditors  and 
stockholders  for  the  value  thereof.  By  operation  of  law  a 
vested  right  of  action  accrued  to  all  creditors  and  stockhold- 
ers immediately  on  the  dissolution  against  such  trustees  for 
■^  the  value  of  all  property,  which  did  or  might  by  the  exercise 
of  reasonable  diligence  come  into  their  hands.  This  was  a 
^  *  liability  which  after  it  once  attached  wias  beyond  the  consti- 
tutional power  of  the  legislature  to  release  or  discharge. 
{Dash  V.  VankleecJc,  7  Johns.  677.) 

The  evidence  is  undisputed  that  upon  the  dissolution, 
declared  by  the  legislature,  the  trustees  took  possession  of  the 
railroad  property  and  surrendered  its  operation  to  the  morfc* 
gagees  of  such  railroad.  This,  in  the  absence  of  any  objection 
on  the  part  of  creditors  or  stockholders,  they  had  undoubted 
authority  to  do,  and  the  possession  of  such  mortgagees  there- 
after was  the  possession  of  such  trustees.  They  undoubtedly 
became  liable  for  the  value  of  such  property  to  creditors  and 
stockholders  by  virtue  of  such  possession,  and  their  authority 
to  administer  the  assets  of  the  corporation  for  the  purpose  of 
discharging  such  liability  became  fixed  by  the  law  existing 
at  the  time  the  liability  ^as  incurred.  The  cases  in  this  state 
fully  support  these  propositions.  As  was  said  by  the  chan- 
cellor in  Sain  v.  Bloodgood  (7  Johns.  Ch.  90,  128) :  ""  The 
reasonable  construction  of  the  act  is  that  the  trustees  suc- 
ceeded to  all  the  rights  and  privileges  of  directors  and  to  the 
same  means  of  defense." 

In  McLaren  v.  Pennington  (1  Paige,  102),  it  was  held,  as 
"^  stated  in  the  head-note,  that  "  where  an  act  of  incorporation  is 
repealed,  all  the  property  and  rights  of  the  corporation 
become  vested  in  the  directors  then  in  office,  or  in  such  persons 
as  by  law  have  the  management  of  the  business  of  thecorpora- 
•  -\  tion,  in  trust  for  the  stockholders  and  creditors,  unless  the 
repealing  law  provides  for  the  appointment  of  other  persons 
than  the  officers  of  the  corporation  as  trustees." 

In  Heoiih  V.  Ba/rmore  (50  N.  Y.  305),  Judge  Rapallo 
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said :  "  Under  the  provisioDTs  of  1  Revised  Laws,  248  and 
1  Revised  Statutes,  600,  sections  9  and  10,  upon  the  dissolution 
of  a  corporation,  the  directors  or  managers  at  that  time  become 
trustees  of  its  property  (unless  some  other  custodian  is 
appointed)  for  the  purpose  of  paying  the  debts  of  the  corpora- 
tion and  dividing  its  property  among  its  stockholders,  and 
these  provisions  apply  as  well  to  the  real  estate  as  to  the  per- 
sonal property  of  corporations.  Consequently,  where  lands 
are  conveyed  absolutely  to  a  corporation  having  stockholders, 
no  reversion  or  possibility  of  a  reverter  remains  in  the  grantor." 

Allen,  J.,  in  Central  City  Saviiigs  Bank  v.  Walker  (66 
If.  T.  428),  speaking  of  the  ownership  of  property  and  the 
property  rights  of  a  corporation,  said :  "  During  the  life  of 
the  corporation  the  body  corporate  was  the  legal  owner,  and 
upon  the  expiration  of  the  charter  the  legal  title  vested  in  the 
trustees  in  office,  at  the  time,  in  trust,  for  the  creditors  and 
stockholders." 

There  can  be  no  valid  distiction  between  property  held  in 
trust  and  that  owned  by  individuals  in  respect  to  the  protec- 
tion afforded  to  it  by  the  Constitution.  The  reason  for  its 
protection  is  equally  strong  in  either  case,  and  the  inviolability 
of  the  title  is  in  both  cases  beyond  the  reach  of  legislative 
action.     {Trustees  Dartmouth  College  v.  Woodward^  supra.) 

It  then  remains  for  us  to  consider  the  validity  of  the  pro- 
visions of  chapters  271  and  310  of  the  Laws  of  1886.  We 
are  fully  impressed  with  the  importance  of  this  question,  and 
the  well-settled  principles  of  construction  which  require  every 
statute  to  be  so  construed  as  to  uphold  its  constitutionality, 
if  that  may  be  done  bv  a  fair  and  reasonable  interpretation  of 
its  language. 

Another  rule,  equally  well  settled,  precludes  courts  from 
inquiring  into  the  motives  of  legislatures  in  making  laws,  and 
to  consider  them  simply  with  reference  to  their  legal  effect, 
upon  the  rights  of  persons  subjected  to  their  operation. 
•  If,  however,  upon  such  examination  it  is  found  that  con- 
stitutional rights  will  be  invaded  by  the  operation  of  the 
SioKBM— Vol.  LXVI.      8 
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statute,  it  is  the  duty  of  courts  to  protect  them  by  declaring 
tlie  invalidity  of  the  statute. 

Upon  such  examination  we  are  of  the  opinion  that  chapter 
27l"of^he^  Laws-ef-4a8fi_isunconstitutional  and  void.  Its 
provisions  show  a  naked  "andunHisguised  attempt  to  take  away 
from  the  Broadway  Surface  Company  and  its  stockliolders 
and  creditors,  its  property  and  bestow  the  benefit  thereof  upon 
the  municipality  of  New  York.  The  act  attempts  to  preserve 
the  validity  of  the  consents  held  by  the  corporation  notwith- 
standing its  dissolution,  and  directs  their  sale  and  transfer  to 
the  purchaser,  and  the  payment  of  the  purchase-price  to  the 
city. 

These  consents  were  the  muniments  of  title  to  the  enjoy- 
ment of  the  rights  acquired  thereunder  by  the  railroad  cor- 
poration, and  could  not  be  lawfully  retained  in  existence  or 
transferred  except  by  its  consent,  manifested  in  some  of  the 
ways  provided  by  law.  Their  possession  by  any  lawful  trans- 
feree would  entitle  him  to  the  exercise  and  use  of  the  rights 
thereby  conferred.  The  attempt  to  transfer  them  to  a  third 
party  by  the  mere  force  of  the  statute,  without  the  consent  or 
knowledge  of  their  lawful  owners,  was  an  effort  to  change 
their  ownership  without  due  process  of  law.  {Parker  v. 
Browning^  8  Paige,  388.) 

Such  legislation  has  been  frequently  and  emphatically  con- 
demned. {Taylor  v.  Porter ,  4  Hill,  147;  Wynehamer  v. 
People,  13  N.  Y.  434  ;  Weatervdt  v.  Gregg,  12  id.  202  ;  EU- 
houm  V.  ThoTwpson,  103  U.  S.  168.) 

In  speaking  of  the  reserved  power  to  alter,  amend  and 
repeal  laws  authorizing  incorporations,  in  People  v.  Boston 
amd  Albany  Railroad  Company  (70  N.  Y.  570),  Judge  Earl 
says :  ''  Under  this  reserved  power  the  legislature  may  impose 
upoti  railroad  corporations  such  additional  restrictions  and 
burdens  as  the  public  good  requires.  It  may  not  confiscate 
property,  but  it  cannot  be  doubted  that  it  may  do  all  that  is 
required  by  the  act  of  1874." 

Judge  Thompson  said  in  Dash  v.  Van  Vleeck  {7  Johns. 
477) :    ''  It  is  repugnant  to  the  first  principles  of  justice,  and 
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the  equal  and  peiinanent  security  of  rights,  to  take  by  law  the 
property  of  an  individual  without  his  consent  and  give  it  to 
another," 

The  main  argument  presented  to  maintain  the  constitution- 
ality of  this  act,  is  the  assertion  that  these  consents  do  not 
constitute  property  within  the  usual  signification  of  that  term. 
We  have  considered  that  question  and  do  not  agree  with  the 
claim.  In  view  of  the  fact  that  the  statute  expressly  contem- 
plates their  sale,  transfer  and  acquisition  by  a  purchaser,  it 
would  seem  unnecessary  to  go  further  to  prove  the  fallacy  of 
such  a  contention. 

These  remarks  apply  with  equal  force  to  chapter  310.  The 
plaintiff  has  argued  the  case  upon  the  assuption  that  the 
chapter  referred  to  applies  to  the  Broadway  Surface  Railroad 
Company,  and  should  control  the  proceedings  to  wind  up  its 
affairs.  That  company  was,  however,  dissolved  on  January 
fourth,  and  the  act  now  under  consideration  was  not  passed  until 
January  eleventh  thereafter  and  could  not  have  retroactive 
effect  unless  its  language  expressly  required  it.  We  can  see  no 
ground  for  such  a  contention,  unless  we  look  beyond  the 
language  of  the  act  and  speculate  as  to  the  motives  of  the 
legislature  in  passing  it.  The  act  does  not  purport,  in  terms, 
to  have  a  retroactive  operation,  and  it  is  contrary  to  settled 
principles  to  give  it  such,  unless  there  is  something  in  the 
language  of  the  act  requiring  this  to  be  done. 

Section  1  provides ;  "  Whenever  any  corporation  organized 
under  the  laws  of  tliis  state  shall  be  annulled  and  dissolved 
by  an  act  of  the  legislature,  it  shall  be  the  duty  of  the  attor- 
ney-general *  *  *  to  bring  a  suit  *  *  *  to  wind  up  the 
affairs  of  the  corporation." 

This  language  looks  plainly  to  prospective  cases  arising 
under  the  act,  and  those  only,  and  there  is  nothing  in  the 
body  of  the  act  to  show  that  the  legislature  intended  it  to 
apply  to  a  dissolution  already  accomplished. 

The  character  of  a  statute  is  to  be  determined  by  its  pro- 
visions, and  not  by  its  title  {People  v.  IfcCann,  16  N".  Y.  58), 
but  when  its  language  is  ambiguous  and  doubtful,  resort  may 
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be  had  to  its  title  and  the  occasion  of  its  enactment,  to  explain 
an  ambiguity  in  its  terms.  There  is  no  ambiguity  in  the 
terms  of  this  act,  and  nothing  to  indicate  an  intention  to  give 
it  retroactive  operation.  The  application  of  the  act  to  the 
Broadway  Surface  Company  can  be  sustained  only  upon  the 
theory  that  such  act  applies  to  all  corporations  whatsoever, 
theretofore  dissolved  by  legislative  act,  however  remote  in 
point  of  time  such  dissolution  may  have  been  effected. 
Whether  there  are  such  cases  or  not  we  are  not  informed,  but 
we  are  invited  to  adopt  a  rule  which  would  relate  back  and 
cover  such  cases  if  they  exist. 

We  think  such  a  decision  would  conflict  with  settled  rules 
of  construction.  In  JVew  York  cmd  Oswego  Midland  Hail- 
road  Company  v.  Van  Horn  (57  N,  T.  473),  it  was  held  that 
a  legislative  intent  to  violate  the  Constitution  will  not  be 
assumed,  nor  will  a  law  be  so  construed  as  to  give  it  a  retro- 
-/  active  effect  when  it  is  capable  of  any  other  construction ;  and 
that  if  all  of  its  language  can  be  satisfied  by  giving  it  pros- 
pective operation  only,  that  construction  will  be  given  to  it. 

In  the  case  of  Da^K  v.  Van  Kleeck  (»upra\  it  was  decided 
g  that  it  is  a  principle  of  universal  jurisprudence  that  laws,  civil 
and  criminal,  must  be  prospective,  and  cannot  have  a  retro- 
active effect ;  and  in  Benton  v.  Wichwire  (54  N".  Y.  229),  the 
court  declared  that  neither  original  statutes  nor  amendments 
can  have  any  retroactive  effect  unless,  in  exceptional  cases,  the 
legislature  so  declare.  {Peoples,  Supervisors^  43  N.  Y.  130  ; 
PeapU  V.  MeCaU,  94  id.  587;  iT.  Y.  c&  0.  M,  R.  B.  Co.  v. 
Vam,  Horn^  57  id.  473.)  The  power  of  the  legislature  to 
give  retroactive  operation  to  a  statute  in  some  cases  is  con- 
ceded, but  we  believe  that,  to  have  such  effect,  it  should 
declare  its  purpose  in  plain  and  unmistakable  language,  and 
that  so  unusual  a  signification  should  not  be  attributed  to  it  by 
resorting  to  vague  and  equivocal  inferences  which  have  no  sup- 
port in  the  language  employed.  Such  an  interpretation  would 
most  emphatically  be  forbidden  when  it  would  interfere  with 
vested  rights.  If  we  were  at  liberty  to  inquire  into  the  cir- 
cumstances under  which  this  act  was  passed,  and  its  connec- 


188a]  People  v.  O'Brien  et  al.  61 

Opinion  of  the  Court,  per  Ruoeb,  Ch.  J. 

tdon  with  other  legislation  of  the  same  period,  we  might  con- 
jecture that  the  legislature  designed  it  to  apply  to  the  Broad- 
way Surface  Railroad  Company ;  but  it  has  not  so  expressed 
itself  in  the  act,  and  the  rules  of  construction,  to  which  we 
have  referred,  forbid  us  from  supplying  the  language  neces- 
sary to  give  it  such  effect.  {Benton  v.  Wickwire^  5^  N.  Y. 
226.)  But,  assuming  that  the  act  was  intended  to  apply  and 
retroactive  effect  be  given  to  it,  we  are  of  opinion  that  its 
material  provisions  are  open  to  many  serious  objections  which 
cannot  be  obviated  or  reconciled  with  the  provisions  of  the 
fundamental  law. 

A  receiver  is  the  representative  of  the  debtor.  It  is  his  v^ 
duty  to  scrutinize  the  claims  made  against  the  estate  and  reject 
and  defend  against  those  he  beUeves  to  be  unfounded  or  ille- 
gal. He  cannot  be  impartial  in  a  litigation  between  himself  ^ 
and  creditors  as  to  such  claims.  A  law,  tlierefore,  which 
makes  such  a  party  the  referee  to  take  the  proof  of  claims, 
and  the  judge  to  determine  the  materiality  of  evidence  offered 
in  their  support,  violates  a  fundamental  rule  in  the  adminis- 
tration of  justice.  No  man  can  be  a  judge  in  his  own  case, 
and  it  is  immaterial  whether  he  is  a  party  in  his  own  right  or 
as  trustee  of  an  express  trust ;  in  eitlier  event  he  is  a  party  to 
the  action,  interested  therein  and  precluded  from  acting  in  a 
judicial  capacity  in  the  determination  of  such  a  case.  Nemo  ^ 
dd>et  essejttdex  in  propria  carisa.  This  law  is  objectionable 
also  because  it  makes  proof  of  the  cost  of  the  obUgation  the 
measure  of  the  creditor's  recovery,  instead  of  the  liability  of 
the  debtor  as  shown  by  the  terms  of  his  contract.  And,  again, 
it  requires  the  creditor  to  accept  payment  of  an  obligation 
before  maturity.  The  time  of  payment  of  a  pecuniary  obli- 
gation is  a  material  provision  in  such  contract,  and  we  know 
of  no  authority  to  require  a  creditor  to  accept  payment  in 
advance,  any  more  than  one  to  compel  such  payment  by  the 
debtor.  Each  party  has  the  right  to  stand  on  the  letter  of 
his  contract,  and  perform  it  according  to  its  terms.  But  an 
objection  to  this  act,  even  more  serious  than  those  considered, 
is  found  in  the  provision  for  the  appointment  of  a  receiver  of 
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the  property  of  the  dissolved  corporation,  and  the  transfer  of 
its  assets  to  him  by  force  of  the  statute,  after  the  title  thereto 
had  become  vested  in  its  directors. 

It  will  not  be  claimed  that  the  appointment  of  such  a 
receiver  by  the  court  in  an  action  against  a  stranger,  without 
notice  to  the  trustees,  in  the  absence  of  the  authority  conferred 
by  chapter  310,  would  confer  upon  him  title  to  property  pre- 
viously vested  in  others.  {Parker  v.  Brownmg^  supra.) 
We  cannot  see  how  this  case  dijffers  from  the  one  supposed. 
The  only  authority  the  court  had  for  making  the  appointment 
was  derived  wholly  from  the  provisions  of  this  act  and  the 
court  was  not  thereby  invested  with  any  judicial  authority  or 
discretion,  except  that  of  designating  the  holder  of  the  title 
assumed  to  be  transferred  by  the  act.  The  court  has,  by 
virtue  of  its  general  jurisdiction  over  trusts,  authority  to 
appoint  to  a  vacant  trusteeship,  and  perhaps,  for  cause,  to 
remove  fraudulent,  dishonest  or  incompetent  trustees,  and 
appoint  others  to  perform  the  duties  of  the  trust  in  order  to 
avoid  a  failure  thereof ;  but  we  know  of  no  authority  for  a 
court  to  appoint  a  receiver  of  property  vested  in  trustees, 
without  cause  and  without  notice  to  them,  or  opportunity 
afforded  to  defend  their  title  and  possession.  As  was  said  by 
Judge  Earl  in  Stua/rt  v.  Palmer  (74  N.  Y.  184) :  "  Due  pro- 
cess of  law  requires  an  orderly  proceeding  adapted  to  the 
nature  of  the  case,  in  which  the  citizen  has  an  opportunity  to 
be  heard  and  to  defend,  enforce  and  protect  his  rights.  A  hearing 
and  an  opportunity  to  be  heard  is  absolutely  essential.  We  can- 
not conceive  of  due  process  of  law  Avithout  this."  And  the  chan- 
cellor had  previously  said  in  Verplanch  v.  M,  Lisurance  Gomr 
pany  (2  Pai.  450).  "Another  fatal  objection  to  the  regularity  of 
these  proceedings  is  that  the  appellants  were  deprived  of  the 
possession  of  their  property  without  having  an  opportunity  of 
being  heard,  and  without  any  sufficient  cause  for  such  a  sum- 
mary proceeding.  By  the  settled  practice  of  the  court  in  ordi- 
nary suits,  a  receiver  cannot  be  appointed,  ex-parte^  before  the 
defendant  has  had  an  opportunity  to  be  heard  in  relation  to  his 
rights."    {Devoe  v.  Ithaca  <&  0,  R.  R.  Co.,  5  Paige,  521 ; 
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Fergtison  r.  Crawford^  70  N.  Y.,  256.)  As  we  liave  seen, 
tlie  property  of  this  corporation  vested  in  the  persons  who  were 
its  directors  at  the  time  of  its  dissolution.  They  took  it  as 
trustees  for  stockholders  and  creditors,  and  were  not  made 
parties  to  the  action  in  which  the  receiver  was  appointed.  No 
legislation  can  authorize  the  appointment  of  a  receiver  of  the 
property  of  A  in  an  action  against  C,  without  violating  the 
provisions  of  the  Constitution  in  relation  to  the  taking  of 
property  without  due  process  of  law.  That  the  legislature 
might  amend  the  provisions  of  tlie  Revised  Statutes  in  relation 
to  the  devolution  of  property  of  dissolved  corporations  is 
indisputable,  and  if  it  had  done  so  in  the  act  of  dissolution,  or 
previously,  it  would  undoubtedly  have  prevented  the  vesting 
of  the  property  in  trustees ;  but  this  it  did  not  do,  and  it  had  no 
authority,  by  mere  force  of  legislative  enactment,  to  take 
vested  property  from  one  individual  or  trustee  and  give  it  to 
another.  {McLecm  v.  Pennington^  supra;  Trustees  Dart- 
mouth College  v.  Woodward^  supra.) 

These  conclusions  must  result  in  the  condemnation  of  the 
scheme  by  which  it  was  attempted  to  wind  up  the  affairs  of  the 
Broadway  Surface  Railroad  Company,  as  the  provision  for 
bringing  an  action  by  the  attorney-general  to  wind  up  its 
afEairs  was  incidental  merely,  and  so  intimately  connected  with 
the  general  plan  of  the  scheme,  that  it  cannot  be  supposed  it 
would  have  been  enacted  except  in  connection  with  the  other 
provisions  of  tlie  act.  We,  therefore,  think  this  law  is  / 
obnoxious  to  the  objecti(m,  that  it  assumes  to  take  property 
without  due  process  of  law,  and  impairs  the  obligation  of 
contracts.  The  questions  as  to  the  rights  of  the  several  parties 
under  the  traffic  contracts  are  not  before  us  in  such  form  as 
to  authorize  us  to  pass  definitely  upon  them ;  but  we  may 
properly,  in  this  action,  determine  tlieir  validity  so  far  as  any 
objections  are  made  to  them  by  the  plaintiff  in  this  action. 
The  plaintiff  has  not  alleged  any  want  of  power  on  the  part  of 
the  defendant  corporations,  to  run  cars  over  the  Broadway  Sur- 
face Railroad  under  their  respective  charters,  and  that  ques- 
tion must  be  left  until  the  attorney-general  arraigns  them  in  a 
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direct  action  for  usurpation.  {People  v.  -ff.,  F.  ds  C.  I.  R.  R. 
Co.,  89  K  T.  93 ;  Denike  v.  N.  Y.  <SiR.L.dk  C.  Co.,  80id.599.) 

It  is  claimed  that  the  contract  with  the  Broadway  and  Seventh 
Avenue  Kaih*oad  is  void  because  it  is  made  with  a  company 
owning  a  parallel  railroad.  The  trial  court  found  that  it  was 
parallel  to  the  Broadway  Surface  Eailroad.  Assuming,  for  the 
purposes  of  this  decision,  that  this  was  a  question  of  fact  and 
not  of  law,  and  that  we  are  bound  by  the  finding,  we  do  not  con- 
ceive that  fact  to  be  conclusive  on  the  question.  The  material 
ground  upon  which  the  contention  is  based  is  the  proviso  to 
section  15,  chapter  252,  Laws  of  1884,  authorizing  companies 
organized  thereunder  to  lease  or  transfer  their  rights  to  run 
upon  or  over  any  portion  of  their  railroad  tracks,  to  any  other 
street  surface  railroad  company  authorized  to  run  upon  such 
route.  The  proviso  is  that  the  section  should  not  be  construed 
to  authorize  any  of  such  companies  "  to  lease  its  rights  or  fran- 
chises^' to  any  other  company  owning  and  operating  a  road 
parallel  thereto. 

By  these  contracts  tlie  Broadway  Surface  Eailroad  acquired 
the  right  from  the  Broadway  and  Serenth  Avenue  Eailroad, 
and  from  the  Twenty-third  Street  Eailroad  Company,  to  run 
cars  and  make  a  continuous  trip  for  a  single  fare,  to  the  termi- 
nation of  their  respective  roads,  over  the  tracks  of  such  roads, 
and  such  roads,  from  their  respective  points  of  connection,  were 
thereby  respectively  authorized  to  run  cars  over  the  Broadway 
Surface  Eailroad'.  That  these  rights  were  valuable  and  enured 
largely  to  the  convenience  and  benefit  of  the  traveling  public 
is  not  now  denied. 

The  uniform  course  of  legislation  in  reference  to  street 
railroads,  shows  a  policy  on  the  part  of  the  state  to  faciliat6 
arrangements  for  the  connection  of  continuous  lines,  and  the 
transfer  of  passengers  from  one  road  to  another,  with  the  view 
of  giving  the  longest  service  possible  to  the  public  without 
increase  of  fare.  It  can  hardly  be  supposed  that  the  legislature 
while  expressly  making  provisions  for  such  facilities  intended 
to  proscribe  companies  connecting  with  another  road,  which 
happened  to  own  a  line  pardlel  for  a  certain  portion  of  its 
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length,  but  which  also  owned  other  lines  extending  beyond  the 
parallel  portion,  from  the  benefits  to  be  derived  from  a  traffic 
contract.  It  seems  to  us  that  the  obvious  intent  of  this  pro- 
vision was  to  avoid  the  monoplj  of  parallel  lines,  and  prevent 
the  acquisition  by  one  railroad  company  of  the  exclusive  pos- 
session and  control  of  such  lines.  It,  therefore,  prohibits  leases 
to  parallel  roads.  This  does  not  and,  in  our  judgment,  was  not 
intended  to  preclude  such  companies  from  making  tmffic  con- 
tracts for  the  partial  use  of  their  respective  routes,  beyond  the 
line  of  parallelism.  These  contracts  were  not  in  terms  or  in 
effect  leases  of  such  rights,  and  did  not  surrender  possession  or 
control  of  the  road  by  its  original  owner.  Such  contracts  were 
also  authorized  by  chapter  218  of  the  Laws  of  1839,  and  we  do 
not  consider  that  statute  to  have  been  repealed  by  the  proviso 
of  the  act  of  1884  or  other  legislation  On  the  subject. 

There  are  many  other  interesting  and  important  questions 
presented  by  the  briefs  of  the  able  counsel  for  the  respective 
parties  which  it  might  be  proper  to  discuss,  were  it  not  tliat  the 
demands  made  by  the  claims  of  practical  htigation,  upon  our 
time  are  so  imperative  as  to  forbid  the  consideration  of  abstract 
and  speculative  investigations.  Such  questions  must  be  left 
to  occasions  when  parties  actually  aggrieved  present  them  in 
a  litigation  where  their  consideration  is  essential  to  the 
determination  of  rights.  The  views  expressed  lead  to  a  denial 
of  the  relief  sought  in  the  action  by  the  plaintiff. 

The  judgments  of  the  Special  and  General  Terms  should 
be  reversed  and  the  complaint  dismissed,  with  costs  to  the 
defendant  other  than  the  receiver. 

All  concur,  except  Peckham  and  Gray,  J.  J.,  not  sitting. 

Andrews  and  Earl,  JJ.,  concur  in  the  result  upon  these 
grounds:  (1.)  The  annulling  act  is  constitutional  and  valid, 
and  its  effect  was  only  to  take  the  life  of  the  corporation. 
(2.)  All  the  property  of  the  corporation,  including  its  street 
franchises  and  its  mortgages  and  valid  contracts,  including 
what  are  called  the  traflSc  contracts  with  other  railway  com- 
panies survived.  (3.)  The  act  chapter  271  is  unconstitutional. 
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(4.)  That  act  and  the  act  chapter  310  are  parts  of  the  same 
scheme  adopted  by  the  legislature  for  the  purpose  of  winding 
up  the  aflEairs  of  the  corporation  and  disposing  of  and  distribut- 
ing its  property.  The  main  features  of  the  latter  act  are 
unconstitutional  and  void,  and  thus  so  much  of  the  legislative 
scheme  has  failed  that  there  is  not  enough  left  to  save  the 
whole  act  from  condemnation.  (5.)  As  the  latter  act  is  thus 
wholly  void,  and  this  action  is  founded  and  depends  solely 
upon  it,  there  is  no  warrant  for  its  maintenance ;  and,  there- 
fore, the  judgment  should  be  reversed  and  complaint  dismissed. 

All  concur. 

Judgment  accordingly. 
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In  the  Matter  of  the  Estate  of  John  MoGra^w,  Deceased. 

In  the   Matter  of  the   Estate   of  Jennie   McGraw   Fiske, 

Deceased. 

The  provision  of  the  Revised  Statutes  Umiting  the  amount  of  property 
which  incorporated  coUeges  may  take  and  hold  by  gift,  grant  or  devise 
(1  R.  S.  460,  g  36),  is  not  confined  to  colleges  incorporated  by  the  regents 
of  the  university  under  the  general  laws  of  the  state,  but  applies  also  to 
such  an  incorporation  created  by  special  charter,  unless  inconsistent 
provisions  are  to  be  found  in  the  charter. 
•  The  provisions  of  the  act  of  1840  (Chap.  318,  Laws  of  1840)  as  amended 
in  1841  (Chap.  261,  Laws  of  1841),  authorizing  the  creation  of  trusts  to 
incorporated  colleges,  by  grants,  devises  or  bequests,  do  not  repeal  or 
affect  the  general  law  limiting  the  amount  of  property  which  may  be 
taken  and  held  by  such  a  corporation. 

The  distinction  between  the  taking  and  holding  of  property  by  corporations  • 
recognized  in  relation  to  English  corporations,  subject  to  the  mortmain 
laws  of  that  country,  is  not  applicable  in  this  state. 

Where,  in  a  special  charter  granted  to  an  institution  of  learning,  a  limita-  •. 
tion  is  put  upon  its  power  to  hold  property,  in  the  Absence  of  some  plain  I 
and  controlling  circumstance  showing  a  contrary  legislative  intent,  it 
must  be  coilstrued  as  limiting  the  taking,  us  well  as  holding  beyond  the 
amount  specified ;  and  a  devise  or  bequest  to  it,  exceeding  the  amount  or 
value  it  is  permitted  to  take,  is  void  for  the  excess. 

Accordingly  held^   that    the  provision  of  the  charter  of  Cornell    Uni- 
versity (^  5,  chap.  585,  Laws  of  1865),  declaring  that  the  corporation 
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thereby  created  might  hold  property  *'  not  exceeding  $8,000,000  in  the 
aggregate."  prohibitcxl  its  taking,  as  well  as  holding  beyond  that  amount; 
and,  it  appearing  tliat  the  university  already  held  property  up  to  the  limit, 
that  a  bequest  to  it  was  void;  also,  held,  that  the  heirs  or  next  of  kin  of  I 
the  testatrix  could  raise  the  question.  ' 

Leatare  v.  mUeffa${7  8.  &  R.  313);  Baird  v.  Bank  of  Washi.-ton  (11  id. 
411);  Ghundie  v.  N.  W.  Co,  (7  Penn.  St.  238);  Runyati  v.  Carter  (14 
Pet.  122);  amith  v.  SheOey  (12  Wall.  358);  Bogwrdu9  v.  Trinity  Church 
(4  Sand.  Ch.  088);  Humbert  v.  Trinity  Church  (24  Wend.  587);  De  Camp 
T.  DoWtrw  (29  N.  J.  Eq.  36;  S.  C,  31  id.  671);  DavU  v.  0.  C.  R.  R. 
Co.  (131  Mass.  258);  Vidal  v.  Oirard*8  Ex'rs.  (2  How.  [U.  S.]  127);  Inre 
N.  T.  E,  R.  R.  Co.  (70  N.  Y.  327);  Moore  v.  B.  C.  R.  R.  Co.  (108  id. 
9Q,  and  other  cases  holding  the  doctrine  that  one  who  has  contracted 
with  or  conveyed  to  a  corporation  for  a  consideration  will  not  be  heard 
to  raise  the  question  as  to  its  power  to  take,  distinguished. 

Also,  hdd,  that  the  question  was  not  affected  by  the  fact  that  subsequent 
to  the  death  of  the  testatrix  the  limitation  on  the  power  of  said  univer- 
sity to  take  was  removed  by  the  legislature. 

This  state  having,  by  act  of  its  legislature  (Chap.  460,  Laws  of  1868),  accepted 
the  grant  of  land  made  to  it  by  the  act  of  congress  "  donating  the  public 
lands  to  the  several  states  and  territories  which  may  provide  colleges  for  the 
benefit  of  agriculture  and  the  mechanic  arts  "  (Chap.  180,  U.  S.  Laws, 
1862)  as  a  compliance  on  its  part  with  one  of  the  conditions  of  the 
grant,  chartered  said  university.  In  the  charter  the  income,  revenue  and 
avails  received  from  the  investment  of  the  proceeds  of  the  sale  of  the 
land  scrip  were  appropriated  to  the  university  and  were  to  be  paid  over 
to  its  trustees.  In  1866  the  legislature  passed  an  act  (Chap.  481,  Laws  of 
1866),  authorizing  the  comptroller  to  sell  the  scrip  at  not  less  than  thirty 
cents  per  acre  to  the  trustees  of  said  university;  in  case  said  trustees  did 
not  contract  for  the  purchase,  then  the  same  was  to  be  sold  by  the  com- 
missioners of  the  land  office  to  any  person  or  persons.  The  sale  in  either 
case  to  be  on  condition  and  under  an  agreement  with  the  purchaser  that 
the  net  avails  of  the  sale  of  the  scrip,  or  of  the  lands  located  under  it, 
should  be  paid  over  and  devoted  to  the  purposes  of  said  university.  The 
trustees  having  failed  to  purchase,  said  commissioners  entered  into  a  con- 
tract with  C.  for  the  purchase  by  the  latter  of  the  scrip  then  undisposed 
of.  By  the  agreement  C.  contracted  to  purchase  at  thirty  cents 
per  acre,  to  be  paid  on  delivery  of  the  scrip,  to  locate  and  sell  the  land 
and  pay  the  net  proceeds,  less  the  amount  paid,  into  the  state  treasury 
From  such  net  proceeds  it  was  agreed  that  a  sum  equal  to  an  additional 
thirty  cents  per  acre  should  be  added  to  and  form  part  of  the  fund 
known  as  the  "College  Ltind  Scrip  Fund,"  and  that  the  remainder 
should  constitute  a  separate  fund  to  be  known  as  the  "  Cornell  Endow- 
ment Fund,"  which  should  "  be  the  property  of  theCornellUniversity," 
the  principal  thereof  to  remain  forever  unimpaired,  the  income  to  be 
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annuallj  appropriated  by  the  legislature  and  paid  over  to  the  trustees  of 
said  university.  Subsequently,  under  an  agreement  between  C.  and  the 
university,  made  with  the  consent  of  the  comptroller  and  the  said  com- 
missioners, G.  conveyed  to  the  university  all  the  rights  and  interests  he 
had  acquired  under  the  said  contract  and  the  university  assumed  his 
place.  Pursuant  to  the  act  of  1880  (Chap.  3U,  Laws  of  1880),  directing 
it,  the  legislature  transferred  to  the  university  the  moneys  and  securities 
constituting  the  "  Cornell  Endowment  Fund."  Hdd,  that  the  agreement 
between  the  commissioners  and  C,  was,  in  effect,  a  sale  by  the  state  of  the 
scrip  at  thirty  cents  per  acre,  with  an  additional  thirty  cents,  if  so  much 
should  be  realized  upon  sale  by  the  vendee;  and  upon  the  transfer 
to  him  he  became  th^  legal  owner;  that  the  residue  of  the  proceeds 
agreed  to  be  paid  into  the  state  treasury  was  to  be  so  paid,  not  as  part  of 
the  purchase-price,  but  as  profits  and  as  the  property  of  the  university; 
that  said  agreement  was  fully  authorized  by  the  said  act  of  1866;  that 
neither  said  act  nor  the  agreement  was  in  contravention  of  the  act  of 
congress;  that  the  university  by  the  transfer  from  and  its  agreement  with 
C,  and  by  receiving  the  moneys  and  securities  of  the  Cornell  Endow- 
ment Fund,  by  virtue  of  the  act  of  1880,  became  the  owner  of  this  fund 
and  was  not  a  debtor  of  the  state  on  account  thereof;  and  that  therefore 
the  property  which  thus  came  into  the  possession  of  the  imiversity  was 
held  by  it  within  the  meaning  of  its  charter,  and  so  was  to  be  included 
in  estimating  the  amount  of  property  held  by  it  at  the  time  of  the 
bequest. 

(Argued  June  11,  1888;  decided  November  37,  1888.) 

Appeal  from  judgment  of  the  Gteneral  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an 
order  made  August  20,  1887,  which  reversed  a  decree  of  the 
surrogate  of  Tompkins  county  on  settlement  of  the  accounts 
of  Dougliass  Boardnian  as  surviving  executor  of  the  will  of 
John  McGraw,  deceased,  and  as  executor  of  the  will  of  Jennie 
McGraw  Fiske,  deceased.     (Reported  below,  45  Hun,  354.) 

John  McGraw,  a  resident  of  Ithaca,  died  May  4,  1877, 
leaving  his  only  child  and  heir,  Jennie  McGraw,  who  on  the 
14th  day  of  July,  1880,  intermarried  with  Willard  Fiske,  and 
died  September  30,  1881,  without  issue,  leaving  her  husband 
surviving  her. 

John  McGraw  left  a  last  will  and  testament,  which  hajB 
been  duly  admitted  to  probate  by  the  surrogate  of  Tompkins 
county,  and  of  which  his  daughter  and  Douglass  Boardman^ 
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and  the  survivor  of  them,  were  made  sole  executors.  His 
daughter,  Jennie  McGraw  Fiske,  also  left  her  last  will  and 
testament,  by  which  she  made  Douglass  Boardman  her  sole 
executor,  and  which  has  been  duly  proven  and  admitted  to  pro- 
bate by  the  surrogate  of  .Tompkins  county.  Excepting  property 
from  about  $130,000  to  $150,000  in  value,  which  came  to  her 
by  devise  and  bequest  of  her  grandfather,  John  South  worth, 
the  title  to  the  estate  and  property,  which  formed  the  subject  of 
disposition  by  her  will,  came  through  the  will  of  her  father, 
John  McGraw. 

The  will  of  John  McGraw  gave  $500,000  in  trust  for  his 
said  daughter,  and  made  her  residuary  legatee,  ^vith  full  I 
power  to  dispose  by  will  of  all  the  property  left  by  him.  \ 

The  will  of  Mrs.  Fiske  directed  that  her  estate  "  be  con- 
verted into  money,  or  available  securities,  as  soon  as  can  be 
done,  having  in  view  its  best  interests  and  results."  After 
numerous  bequests,  among  them  a  bequest  to  Cornell  Univer- 
sity of  $50,000  in  trust,  to  be  expended,  so  far  as  necessary, 
in  completing  and  perfecting  the  McGraw  building  of  said 
University ;  also,  to  said  University  $200,000  in  trust,  to  be 
known  as  the  "  McGraw  Library  Fund,"  the  will  contained 
the  following  residuary  clause :  "  I  give,  devise  and  bequeath 
all  the  rest,  residue  and  remainder  of  my  property  (if  any 
there  shall  be)  to  Cornell  University,  aforesaid,  to  be  added  to 
the  'McGraw  Library.  Fund'  aforesaid,  and  subject  to  the 
trusts,  purposes,  uses  and  conditions  hereinbefore  prescribed 
for  said  fund." 

The  amount  of  Jennie  McGraw  Fiske's  estate  at  the  time 
of  her  death,  as  found  by  the  surrogate,  including  the  trust 
fund  created  under  the  will  of  John  McGraw,  which  the  sur- 
rogate held  was  part  of  the  estate  of  John  McGraw,  but  which 
Mrs.  Fiske  had  a  right  to  dispose  of  by  will,  was, 

$2,275,933  46 
Legacies  to  other  than  Cornell  University,  . . .      1,121,570  00 

Bequests  to  said  University, 1,154,363  46 

The  further  material  facts  are  stated  in  the  opinion. 
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E.  Countryman  and  S,  D.  IlaUiday  for  appellants.  The 
ancient  common  law  fully  recognized  the  absolute  title  of  the 
owner  of  real^  as  well  as  of  personal,  estate,  and  sustained  his 
right  to  dispose  of  his  property,  real  or  personal,  by  deed, 
devise  or  bequest.  (1  Reeves'  Hist.  Eng.  Law  [Finlayson's  ed.], 
10,  note  a;  19,  78-80,  note  1 ;  73-75,  54,  55,  note ;  158,  159, 
273,  317,  330;  Allen's  Royal  Prerogative,  129,  142,  143; 
1  Freeman's  Norman  Conq.  57,  58, 62-04 ;  5  id.  247, 248, 250, 
253,  256  ;  2  Hallam's  Mid.  Ages,  278, 279,  note  9 ;  1  Spence's 
Eq.  Jur.  20,  98,  137,  138,  140,  141,  287,  439-444,  446,  454, 
458,  461,  462  and  notes,  468,  478,  490,  491 ;  1  Stubbs'  Const 
Hist,  of  Eng.  75,  76,  258-260,  3U0, 301 ;  3  Reeves'  Hist.  Eng. 
Law,  42,  127-131,  notQ  a ;  138,  note  a;  142  note  a;  172, 
note  a ;  172a,  220,  note ;  274,  note  h ;  275,  note  a ;  276, 
note  a;  279-281,  283,  note  c;  284,  285,  note  I ;  286, 
361,  note  a;  363 ;  2  Bl.  Com.  48-50 ;  Hale's  Hist.  Com.  Law, 
97, 98 ;  Glanville's  Law  and  Cus.  of  Eng.  [Beame's  ed.]  138-142 ; 
Mirror  of  Just.  chap.  1,  §  3 ;  2  Reeves'  Hist.  Eng.  Law,  74, 77, 
129,  200,  201,  252,  253;  286,  note  I;  Jackson  v.  SchuUz^ 
18  Johns.  185 ;  2  Hume's  Hist,  of  Eng.  297,  512  ;  1  Froude's 
Hist,  of  Eng.  21;  Hume's  Hist,  of  Eng.  chap.  23,  511,  512; 
chap.  26,  596 ;  Jones  v.  Morley,  1  Ld.  Ray.  291 ;  Gilbert  on 
Uses  [Introduction  by  Sir  Edward  Sugden],  43-46 ;  Wright 
V.  Tr^isteea  of  M,  E,  Churchy  Hoff.  Ch.  252.)  At  common 
law  there  was  no  limitation  of  the  capacity  of  corporations  to 
acquire  and  own  real  or  personal  estate.  (1  Bl.  Com.  475, 
478,  479;  Shelf,  on  Mortmain,  27;  1  Kyd.  on  Corp.  78, 
103,  104;  Grant  on  Corp.  98,  100;  Angell  on  Coi-p.  [11th 
ed.]  §§  110,  145 ;  2  Kent's  Com.  281 ;  Page  v.  Ileineberg, 
40  Vt.  81 ;  People  v.  La  Rue,  67  Cal.  526,  531 ;  Sherwood 
V.  America/n  Bible  Society,  4  Abb.  Ct.  App.  Dec.  227; 
Thompson  v.  Waters,  25  Mich.  227.)  The  English  statutes 
of  mortmain  related  merely  to  real  property.  The  ])ro- 
visions  of  these  acts  did  not  extend  to  Scotland  or  Ireland, 
nor  to  any  of  the  colonies.  (2  Kent's  Com.  282;  Angell 
on  Corp.  [11th  ed.]  §§  143,  149;  Shelf,  on  Mortmain,  122; 
Atty-Gen,  v.  Stewart,  2  Mer.  148,  161  ;  Fordyce  v.  Bridges^ 
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2  Phill.  515;  ChamberloMh  Case,  43  N.  Y.  424,  434; 
Despard  v.  ChwrchUl,  53  id.  192 ;  Ycmsmit  v.  RdberU,  3  Md. 
119,  129;  Pervnv.  Garey,  24  How.  [U.  S.]  466;  Oddl  v. 
OdeU,  10  Allen  [Mass.],  6 ;  PoUer  v.  Thornton,  7  B.  I. 
252 ;  Page  v.  Hemeberg^  40  Vt.  81.)  The  mortmain  acts 
have  never  been  accepted  as  law  in  Kew  York,  nor  prob- 
ably in  any  other  state,  except  partially  in  Pennsylvania. 
(2  Kent's  Com.  283 ;  Bascom  v.  Alhertson,  34  N.  Y.  584 ; 
Angell  on  Corp.  [11th  ed.]  §  149 ;  3  Washb.  on  Real  Prop. 
[4th  ed.]  267 ;  Green's  Brice's  Ultra  Vires,  11,  note  a.)  The 
several  states  have  adopted  restrictions  which  have  been 
regarded  as  mortmain  restrictions.  {Downing  v.  MarahaU, 
23  N.  Y.  386,  387.)  All  the  powers  of  the  court  in  relation 
to  licenses,  escheats  and  forfeitures  devolved  to  the  states. 
(Laws  of  1879,  chap.  25,  §  13 ;  Laws  of  1887,  chap.  36,  §  5 ; 
Laws  of  1792,  chap.  35,  §§  5-7.)  The  state  became  the 
original  source  of  title  and  the  ultimate  owner  of  all  land  to 
which  the  title  failed  from  any  cause.  (1  R  S.  718,  §  1 ; 
Ogdm  V.  Lee,  6  Hill,  546 ;  5  Denio,  628.)  The  gift  to  the 
university  is  valid,  unless  there  is  a  prohibition  in  the  charter. 
(2  R.  S.  57,  §  3  ;  1  id.  599,  §  1 ;  Sherwood  y.  Am.  Bible  Soc, 
4  Abb.  Ct.  App.  Dec.  231 ;  ffaU  v.  BM,  81  N.  Y.  131,  134, 
135-137 ;  Stwmm  v.  BoatuyicJc,  40  Hun,  38 ;  Laws  of  1840, 
chaps.  267,  318,  §§  1,  4;  Laws  of  1841,  chaps.  245,  261 ; 
Cotlmcm  V.  Oraoej  Mayor,  etc.,  2  N.  Y.  State  Rep.  680,  633 ; 
Smith  V.  People,  47  K  Y.  330, 339 ;  In  re  Rochester,  66  id.  414, 
422 ;  Whipple  v.  Ghristiam,,  80  id.  523,  527.)  The  gift  to  the 
university  for  the  purpose  of  maintaining  a  library,  however, 
would  not  come  within  the  provisions  of  the  Revised  Statutes 
against  perpetuities,  even  if  the  acts  of  1840  and  1841  had  not 
been  passed.  {Weimfwre^.  Parker,  52 N.  Y.  450,  458.)  These 
provisions  of  the  Revised  Statutes,  it  is  well  settled,  gave  the  uni- 
versity power  to  hold  property,  if  obtained  in  any  other  manner 
than  bjr  devise,  for  any  purpose  germane  to  the  accomplishment 
of  the  general  objects  of  its  incorporation.  (2  Kent's  Com.  280 ; 
2  Dill,  on  Mun.  Cor.  [3d  ed.]  §  567 ;  Ba/m/um  v.  BcJMmore, 
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62  Md.  293 ;  Vid^l  v.  Ovrard's  Es^a,,  2  How.  [U.  S.]  127 ; 
McDonaWa  Exr%,  v.  Murdoch^  15  id.  367 ;  Peritie  v.  Cary^ 
24  id.  465.)  A  corporation  may  acquire  and  hold  lands  for 
purposes  which  are  incidental  or  auxiliary  to  its  main  objects, 
and,  therefore,  may  hold  such  lands  for  sale  with  the  view  of 
increasing  its  funds.  {Swan  Point  Cem,  v.  Tripp^  14  R.  I. 
199 ;  New  Shorman  v.  BaU^  Id.  566,  567 ;  Sa/rgent  v.  Comi%h^ 
54  K.  H.  18.)  As  the  prohibition  in  the  Revised  Statutes 
against  a  corporation  taking  by  devise  does  not  declare  the 
conveyance  void  as  in  the  case  of  an  alien;  it  might  be 
argued  that  the  university,  by  the  act  of  incorporation,  became 
ipao  facto  capable  of  taking,  so  that  the  title  would  vest 
subject  to  the  right  of  the  state  to  declare  a  forfeiture  for  a 
violation  of  the  statute.  {McManvs  v.  Oamn^  77  X.  Y.  36 ; 
Bumside  v.  Whitney^  21  id.  149;  Bonnell  v.  Griswold^  80 
id.  128.)  The  language  used  in  the  charter  having  a  definite 
meaning  is  not  open  to  judicial  construction  for  the  pui'j>ose  of 
limiting  or  extending  it.  {Johnson  Case^  49  N.  Y.  455 ; 
McCl/usJcey  Case,  11  id.  593,  601,  602 ;  Benton  Case,  54  id. 
226.)  The  enactment  of  a  statute,  subsequent  to  the  Revised 
Statutes,  designating  a  number  or  class  of  corporations  who 
might  take  by  devise  for  particular  purposes  had  the  effect  of 
repealing,  to  that  extent,  the  prior  prohibition  against  taking 
in  that  manner.  (  White  v.  Howa/rd^  46  N.  Y.  164 ;  HaU  v. 
HaU^  81  id.  131,  136.)  The  university,  therefore,  could  take 
the  entire  residue  given  in  the  will,  regardless  of  the  charter 
limitation,  but  it  could  only  hold  any  excess  over  such  limit 
with  the  consent  of  the  state.  {Runyan  v.  Coster^  14  Pet. 
122,  130;  Ba^rd  v.  Bh  of  Washington,  11  S.  &  R.  411; 
Barrow  v.  Turnpike  Co,^  9  Humph.  [Tenn.]  303 ;  Leazure 
V.  HiUegaa,  7  S.  &  R.  313 ;  1  Perry  on  Trusts,  §  45 ;  3  Wash, 
on  Real  Prop.  [4th  ed.]  267;  Smith  v.  Shedy,  12  Wall.  358  ; 
Alexa/nder  v.  ToUeston  Cliib,  110  111.  65 ;  Hough  Case.  73  id. 
23;  Ba:ker  v.  Nef,  73  Ind.  68;  Lewis  Case,  53  Iowa,  110, 
113  ;  BushneU  Case,  11  Neb.  192,  195  ;  Jones  v.  Hahersham, 
107  U.  S.  175,  188 ;  De  Camp  v.  Dobbins,  29  K  J.  Eq.  36, 
41 ;  Bogard/as  v   Trinity  Church,  24  Wend.  630  ;  Chri^stinn 
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Union  v.  Toxmt,  101  IT.  S.  353  ;  Whitney  v.  Wyman,  Id.  392, 
396,  397;  Nat.  Bk.  v.  MaUhews,  98  id.  621,  629;  Nat  Bk. 
V.  Whitm^,  103  id.  99,  102;  Fortier  v.  N.  0.  Bk.,  112  id. 
440;  Crocker  v.  WhUm^,  71  K  Y.  161,  170;  Eat(m  v. 
Aspinwally  19  id.  119 ;  Buffalo^  etc.,  Go.  v.  C'ary,  26  id.  75 ; 
Cayuga,  etc.,  R.  R,  Co.  v.  Kyle,  64  id.  185 ;  Whilford  v. 
Laidler,  94  id.  146, 151.)  There  is  a  broad  distinction  between 
a  prohibition  against  taking,  or  taking  and  holding,  and  a  pro- 
hibition merely  against  holding  property  above  a  stated  amount. 
(Angell  on  Corp.  §  152;  Shelford  on  Mortmain,  2,  8,  27, 
34-40,  244;  1  Kyd  on  Corp.  79;  1  Coke  on  Littleton,  2b. 
99a.  98b. ;  Grant  on  Corp.  100,  101,  102,  103,  104,  132, 133  ; 
2  Black.  Com.  272,  273 ;  Wilmof  s  Opinions,  9,  10  ;  Ambler's 
Rep.  550, 571 ;  Atty-Oen.  v.  Bowy&r,  3  Ves.,  Jr.  714 ;  2  Fitz. 
Nat.  Brev.  221(9,  224  H\  Rargravea  v.  Butler,  note.  No.  108, 
to  Coke's  Littleton ;  1  Powell  on  Devises,  165,  166 ;  Lovelass 
on  Wills,  256 ;  FloocPa  Case,  Hob.  R.  136 ;  Eim^  v.  Nevrman, 
1  Lev.  284 ;  Chrises  College  Case,  1  W.  Black.  91 ;  Corpus 
Chrietie  College  v.  Bishop  of  London,  2  id.  1182, 1183.)  At 
common  law  an  alien  had  the  capacity  to  take  a  fee,  bnt  he 
conld  not  hold  it  without  a  license  as  against  the  crown. 
(1  Co.  Litt.  2b. ;  Com.  Dig.,  Aliens,  c.  2 ;  1  Bac.  Abr.,  Aliens,  c. ; 
Wright  V.  Sadler,  20  N.  Y.  320, 324 ;  PeopU  v.  Conhlin,  2  Hill, 
67;  Oovemeur  v.  Robertson,  1 1  Wheat.  332 ; Fairfwjuy.  Hvmler, 
7  Cranch,  602,  603, 619,  621 ;  Wadeworth  Case,  12  N.  Y.  376  ; 
Maynard  v.  Mayna/rd,  36  Hun,  227 ;  In  re  Malone,  21  S.  C. 
436.)  If  the  trust  was  valid  in  point  of  law,  neither  the  heirs 
of  the  testator  nor  any  other  private  persons  could  have  any 
right  to  inquire  into  or  contest  the  right  of  the  corporation  to 
take  the  property  or  to  execute  the  trust ;  this  right  would 
exclusively  belong  to  the  state  in  its  sovereign  capacity,  and  in 
its  sole  discretion,  to  inquire  into  and  contest  the  same  by  qu<i 
warranto  or  other  judicial  proceedings.  (  Vidal  v.  Oirard^s 
Etrs.,  2  How.  [U.  S.]  127,  192  ;  McConihay  v.  Wright,  121 
U.  S.  201,  215 ;  Baker  Case,  36  Minn.  185 ;  La/nd  v.  Coff- 
Tncm,  50  Mo.  243,  254;  Mokey  Case,  32  Fed.  Rep.  22; 
SicKELs— Vol.  LXVI.     10 
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Ba/mes  v.  &uddard^  117  III.  238 ;  Haywa/rd  v.  Damdson^ 
41  Ind.  213,  215 ;  Sheewalter  v.  Pcmier,  55  Mo.  219,  233, 
234 ;  CH/ra/rd  v.  PUladdphm^  7  Wall.  1,  14 ;  Oha/mhera  v. 
St,  Louis,  29  Mo.  643,  576,  577 ;  Ccd.  Tel,  Co.  v.  Alta.  Td. 
Co.,  22  Cal.  398,  430;  Byhee  v.  Oregon,  etc.,  R.  Co.,  26 
Fed.  Kep.  586;  Christian  Union  v.  Yaimty  101  TJ.  S.  353, 
361 ;  Cowell  v.  Springs  Co.,  100  id.  56,  60 ;  DeCamp  v. 
Dobbins,  2  N.  J.  Eq.  40 ;  MaUeU  v.  Simpsofi,  94  N.  C.  37, 
41 ;  Gruiulie  v.  Northampton  Co.,  7  Penn.  233  ;  Hough  v. 
Cook  Land  Co.,  73  111.  23 ;  Banks  v.  Portdaux,  3  Rand. 
[Va.]  136 ;  In  re  EL  E.  P.  Co.,  70  N.  Y.  327,  338 ;  People 
ex  rel.  Murphy  v.  Kelly,  76  id.  476,  487.)  The  maintenance 
of  a  university  library  is  one  of  the  purposes  comprehended  in 
the  general  objects  of  the  charter.  {Mich.  U.  v.  Detroit  Y.  M, 
Soc.,  12  Mich.  161 ;  Licrs.  of  McDonough  v.  Murdock,  15How. 
[U.  S.]  367  ;  Vidal  v.  Oira/rd's  Exyrs.,  2  id.  127  ;  Perin  v. 
Carey,  24  id.  465 ;  Joms  v.  Hahershaw,  107  id.  175,  189 ; 
Maynard  v.  Woodward,  36  Mich.  423,  427.)  In  the  absence 
of  proof  it  will  be  presumed  that  a  corporation  holds  real 
estate  for  the  purposes  permitted,  and  in  pursuance  of  the 
powers  granted  in  its  charter.  {Farmer^ s  Loan  Co.  v.  Curtisy 
7  N.  Y.  466 ;  Chautauqua  Co.  Bk.  v.  Pisley,  19  id.  370, 
380-382;  Ex  parte  Peru  Iron  Co.,  7  Cow.  540;  Regents  of 
ITni/oersity  v.  Detroit  T.  M.  Soc.,  12  Mich.  139,  159  ;  Yates 
y.  Van  DeBogert,  56  N.  Y.  526.)  Independently  of  the  acts 
of  1840  and  1841,  there  being  no  statutory  prohibition  against 
acquiring  personal  property  in  any  manner,  the  university 
could  take  title  by  bequest  without  limit  for  any  of  the  pur- 
poses of  its  incorporation.  {Sherwood  Case,  4  Abb.  App.  Dec. 
227, 231 ;  Green's  Brice's  Ultra  Vires,  10  ;  Grant  on  Corp.  98.) 
Any  corporate  contract  or  proceedings  in  excess  of  its  power  or 
authority,  does  not  affect  the  validity  of  the  title  or  of  the  act 
as  between  the  parties.  {Indiana  v.  Woram,  6  Hill,  33,  37  ; 
HowM  v.  Ea/rp,  21  Hun,  395 ;  Wilson  v.  Furness  R.  Co., 
L.  R.,  9  Eq.  Cafi.  34 ;  Whitby  Arms  Co.  v.  Barlow,  63  N.  Y. 
63 ;  BisseU  v.  Mich.,  etc.,  R.  Co.,  22  id.  258,  259  ;  Parish  v. 
Wheeler,  Id.  494 ;  Ellsworth  v.  St  Louis,  etc.,  R.  Co.,  98  id. 
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553  ;  AL  State  Bh.  v.  So/very,  82  id.  292,  307 ;  Rider^  etc,, 
Co.  V.  Roach,  97  id.  378,  382;  Ayres  Case,  L.  R.,  3  P.  C. 
548,  558,  659;  Camden^  etc,,  R.  R,  Co.  v.  Mays  Zand- 
ing,  etc.,  R.  Co.,  48  N.  J.  Law,  530 ;  2  Morawetz  on  Corp. 
§§  648-660  et  seq  ;  Lent  v.  Howard,  89  K  Y.  169,  177.)  As 
the  title  therefore  vested  in  the  university  under  the  will,  the 
state  could  waive  its  sovereign  right  of  escheat  for  a  violation 
of  the  charter  in  holding  more  than  the  legal  limitation,  and 
could  extend  or  remove  the  limitation  and  confirm  the  corpor- 
ate title.  {State  v.  Turnpike  Company,  15  N.  H.  162; 
Laws  of  1882,  chap.  133,  §  2 ;  Wadsworth'a  Case,  12  N.  Y. 
379 ;  In  re  Trustees  of  P.  E.  School,  31  id.  575,  588, 
589;  Vidal  v.  Girard's  Ecrs,,^  How.  [U.  S.]  191.)  At 
common  law  the  real  estate  of  a  corporation  reverted  to  the 
grantors,  or  their  heirs,  in  case  of  a  dissolution.  (1  Black. 
Com.  484 ;  Coke's  Inst.  13  b  /  Atty.-Gen,  v.  Gower,  9  Mod. 
226;  Grant  on  Corp.  301,303,304;  2  Morawetz,  §  1031; 
Tat^s  y.  Van  De  Bogert,  56  N.  Y.  526 ;  NicoU  Case,  12  id. 
121 ;  People  v.  Moron,  5  Denio,  389 ;  VaM  Case,  106  N.  Y. 
283, 287 ;  Paige  v.  Hdneburg,  40  Vt.  81 ;  He(xth  v.  Barmore, 
50  N.  Y.  302 ;  1  R.  S.  600,  §§  9,  10 ;  Owm  v.  Smith,  31 
Barb.  407 ;  Tower  v.  Hale,  46  id.  361 ;  K&rmy  v.  WaUace, 
24  Hun,  479;  Sweet  Case,  79  K  Y.  293;  Heywood  Case, 
7  id.  217 ;  Armstrong  Case,  45  id.  234 ;  Rexford  v.  KnigJUy 
11  id.  308 ;  Beal  Case,  41  Hun,  173 ;  Tower  v.  Hale,  46  Barb. 
361 ;  Sanderson  v.  White,  18  Pick,  328.)  The  word  "  hold  " 
is  used  in  the  charter  in  the  sense  of  "  own."  (1  Abb.  Law 
Diet.  565 ;  Godfrey  v.  Godfrey,  17  Ind.  6-9.)  The  United 
States  is  a  body  politic  and  corporate,  and  as  such  is  capable 
of  contracting.  {U,  S.  v.  Maurice,  2  Brock.  96,  109,  110; 
U.  S.  V.  Tingey,  5  Pet.  114;  U.  S.  v.  Bradley,  10  id.  343 ; 
U.  S.  V.  Hodson,  10  Wall.  395,  407;  U,  S.  v.  ZmTi,  15  Pet. 
290,  311.)  The  same  principle  applies  to  the  state.  {Da/n- 
olds  V.  State,  89  N.  Y.  37,  44 ;  People  v.  Stephens,  71  id.  527.) 
The  grant  by  the  United  States  to  the  state  upon  conditions, 
.  and  the  acceptance  of  the  grant  by  the  state  constituted  a 
contract.     {McGee  v.  Mathis,  4  Wall.  143,  155 ;  Chicago^ 
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etc.,  R,  H.  Co.  v.  Auditor  Generaly  53  Mich.  79,  91.)     The 
contract,  being  valid,  created  a  trust,  setting  apart  a  perma- 
nent fund  for  educational  purposes.     {Ba/rrvngs  v.  Dahney^ 
19  Wall.  1,  9;  ^<m  v.  Umdsey^  70  Ala.  520;  Corars.  of 
Sinking  Fund  v.   Walker^  7  Miss.  143,  184;   1  Perry  on 
Trusts,  §§  28,  30,  40,  41,  287;  EquitcMe  Trust  v.  Fisher, 
106   III    189;    U.   S.  V.  Hall,  98  U.   S.  357,  368;   Mars. 
McDonough  v.  Murdoch,  15  How.  [U.  S.]  367,  415 ;  Mil- 
ford  V.  Reynolds,  1  Phila.  185,  194.)     The  trust  in  this  case 
is  not  subject  to  the  laws  for  the  regulation  of  trusts  in  this 
state.     {OddZ  v.  OdeU,  10  Allen,  1;  Eaors.  of  McDonough  v. 
Murdoch,  15  How.  [IT.  S.]  367 ;  Perin  v  Carey,  24  id.  466  ; 
Yidal  V.   Oi/ra/rd^s  Exrs.,  2  id.  127 ;  Magdalen  College  v. 
Attorney-General,   6    H.  of    L.  Cas.  189;   Philpot  v.   St. 
Georges  Hospital,  6  id.  338.)     The  courts  will  regulate  and 
control  such  a  special  trust,  whether  the  fund  is  derived  from 
individuals,  the  crown,  the  state  or  the  nation,  and  enforce  its 
provisions  according  to  law.     (2  Perry  on  Trusts,  §  707;  Ba/r- 
nmn  v.  BalUmore,  62  Md.  277,  298,  299 ;  People  v.  Canal 
Board,  55  K  Y.  390 ;  2  Dillon's  Mun.  Corp.  §§  567,  909.) 
The  legal  title  to  the  tnist  property  vested,  under  the  grant, 
in  the  state,  as  trustee,  for  the  particular  purposes  specified. 
{Shvlenburg  v.  Harriman,  21  Wall.  44,  60,  62 ;  Leavenworth, 
etc,,  R,  Co.  v.  U.  S.,  92  U.  S.  733,  741;  Jf.,  etc.,  R.  R,  Co, 
V.  K,  etc.,  R.  R.  Co.,  97  id.  491,  496,  497 ;  R.   R.  Co.  v. 
Baldwin,  103  id.  426,   429 ;    Wood  v.  R.  R.   Co.,  104  id. 
329,  332;    Van  Wyck  v.  Knevals,  106  id.  360,  365 ;  Ruther- 
ford V.    Greene,  2  Wlieat.   196 ;  St.  P.,  etc.,  R.  R.  Co.  v. 
Greenhalgh ,  26  Fed.  Rep.  563 ;  Wrighl  v.  Rosebury,  121  IT.  S. 
488 ;  Donovan  v.  Van  De  MorU,  78  N.  Y.  247 ;  Harris  v. 
A    BihU  Soc,    2  Abb.    Ct.  App.,  Dec.  320;  Brewster  w. 
Striker,  2  N.  Y.  19,  31 ;  Hathaway  v.  Hathaway,  37  Hun, 
265  ;  Leggett  v.  Leggett,  2  K".  Y.  297,  305;  Adavis  v.  Perry, 
43  id.  487,  497 ;  Ma/rx  v.  McGlynn,  88  id.  375,  376 ;  Good- 
rich  V.  Mihjoa/ukee,  24  Wis.  422, 431 ;  Devim,  v.  HendershoU, 
32  Iowa,  194;  Neilson  v.  Tx>ga7v,  12  How.  [IT.  S.]  98,  107; 
W.  R.  R.  Co.  V.  Nohm,  48  N.  Y.  513,  517;  Bennettx  Gar- 
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lock,  79  id.  302 ;  BramhaU  v.  Ferris,  14  id.  46 ;  Eq,  Trust 
Co.  V.  Fisher,  106  111.  189,  195.)  The  act  of  Congress,  being 
the  original  source  and  only  authority  for  the  existence  of  the 
tansty  it  is  also  the  exclusive  warrant  for  all  power  to  act  or 
right  to  exercise  control  over  tlie  property.  {Eq.  Trust  Co, 
V.  Fish^,  106  111.  195 ;  Barber  v.  Cary,  11  N.  Y.  397;  Kis- 
sam  v.  Dierkes,  49  id.  602.)  The  duties  and  powers  of  trus- 
tees cannot  be  delegated  to  others,  unless  there  is  express 
authority  for  that  purpose  given  in  the  instrument  creating 
the  trust.  (1  Perry  on  Trusts,  §§  287,  402 ;  Diefendorf  v. 
Spraker,  10  N.  Y.  246,  250;  Thatcher  v.  Camdee,  4 
Abb.  Ct.  App.  Dec.  387 ;  Cruger  v.  HaUiday,  11  Paige,  314, 
319 ;  Brennan  v.  WUson,  71  N.  Y.  502,  506.)  Nor  can 
the  trustee,  where  the  trust  is  created  for  a  specific  purpose, 
even  with  the  consent  of  the  ceshci  qtie  trust,  divert  the- 
property  from  the  appointed  purpose..  (1  Perry  on  Trusts, 
§  386,  note  a ;  Dunham  v.  MUJiaus,  70  Ala.  596 ;  Lovvng 
V.  Brodie,  134  Mass.  453,  459  ;  Isham  v.  Del.,  etc.,  R.  Ji.  Co,, 
11  N.  J.  Eq.  227 ;  Zee  v.  Horton,  104  N.  Y.  541,  542 ;  Wet^ 
mare  v.  Porter,  92  id.  77 ;  Story  v.  K  Y.  El  R.  Co,,  90  id. 
124,  157;  Watertown  v.  Cowen,  4  Paige,  510;  Hunter  v. 
Sandy  HiU,  6  Hill,  407,  412  ;  Adams  v.  S,,  etc.,  R.  R.  Co., 
11  Barb.  414,  450 ;  Ba/rclay  v.  Howell,  6  Peters,  498 ;  Wa/rren 
V.  Lyons,  22  Iowa,  35 1 ;  Hdlmam,  v.  Mc  Williams,  70  Cal.  449 ; 
Broadway  Nai.  Bk.  v.  Adams,  133  Mass.  170;  Nickols  v. 
Eaicm,  91  U.  S.  716 ;  Hyde  v.  Woods,  94  id.  523 ;  Wetmore  v. 
Truslow,  51  N.  Y.  338 ;  Zocke  v.  Mabhett,  3  Abb.  Ct.  App.  Dec. 
69.)  The  couits  have  no  power  to  destroy  or  impair  a  valid 
trust  before  the  term  of  its  limitation,  nor  to  authorize  the 
fund  to  be  alienated  or  diverted  from  its  proper  purpose  or 
custody.  {Douglas  v.  Cruger,  80  N.  Y.  15 ;  Le^d  v.  Howard, 
89  id.  171,  181 ;  Ha/rva/rd  College  v.  Society,  etc.,  3  Gray,  280, 
301.)  And  an  act  of  the  legislature  will  be  equally  ineffectual 
to  accomphsh  such  a  result.  (Stone  v.  Framwngha/m,  109 
Mass.  303 ;  Shvlenhurg  v.  Ha/rrim^n,  21  Wall.  59,  64 ;  Swam, 
V.  Lindsey,  70  Ala.  507,  521 ;  Barrings  v.  Dahney,  19  Wall. 
1,  9.)    Even  the  United  States  as  donor  cannot  revoke  the 
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trust  or  resume  title  to  or  control  of  the  fund,  without  the 
consent  of  all  the  parties  in  interest,  except  for  a  forfeiture  of 
conditions  in  the  grant.  (1  Perry  on  Trusts,  §  104 ;  Oilohf'iat 
V,  Stevenson^  9  Barb.  9,  15 ;  laham  v.  2).,  etc.j  R,  R.  Co.^  11 
K  J.  Eq.  227 ;  Adams  v.  S.,  etc,,  R.  R.  Co.,  11  Barb.  414, 
450;  Oinoinnati  v.  White,  6  Peters,  432;  Van  Wyck  v. 
Knevals,  106  U.  S.  360.)  Nor  can  the  trustee  by  any  act  of 
his  own  divest  himself  of  or  convey  away  the  legal  title  to  the 
fund,  particularly  to  persons  having  knowledge  or  notice  of 
the  trust.  {Gilchrist  v.  Stevenson^  9  Barb.  9,  15  ;  Isham  v. 
i>.,  etc.,  R  R.  Co.,  11  N.  J.  Eq.  227 ;  Reid  v.  Ba/n,k  of 
Mobile,  70  Ala.  199 ;  Swan  v.  lAndsey,  Id.  507,  521 ;  Lee  v. 
HorUm,  104  N.  T.  451 ;  Wetmore  v.  PorUr,  92  id.  77  ;  Stoch- 
ton  V.  N&wa/rk,  42  K  J.  Eq.  531 ;  Pierce  v.  WeoAser,  65  Tex. 
45 ;  Shvlenhurg  v.  Harriman,  21  Wall.  45,  59 ;  Farnsworth 
V.  Mvan.,  etc.,  R.  R.  Co.,  92  U.  S.  50,  65 ;  Sioan  v.  Miller, 
82  Ala.  530 ;  Dow  v.  B^rry,  18  Fed.  Rep.  121 ;  Smith  v. 
Bowen,  35  N.  T.  83 ;  Zimmerman  v.  EmMe,  13  State  Rep. 
634;  108  N.  Y.  282;  1  Perry  on  Trusts,  §§  38,  334,  346; 
Onager  v.  Jones,  18  Barb.  467 ;  Douglas  v.  Cruger,  80  N.  Y. 
15,  19-;  Johnson  v.  Towsley,  13  Wall.  72,  85 ;  Lvndsey  v. 
Ha/voes,  2  Black,  554,  558 ;  South  Pac.,  etc.,  R.  R.  Co.  v. 
DuU,  22  Fed.  Rep.  490,  498 ;  Wmona,  etc.,  R.  R.  Co.  v.  St. 
Paid,  etc.,  Co.,  26  Minn.  179,  182;  Cunnvngham  v.  Ashley, 
14  How.  [U.  S.]  338 ;  White  v.  Dmiglas,  71  Cal.  116.)  Con- 
sidered in  the  light  of  these  principles,  the  legal  title  to 
and  the  ownership  of  the  trust  fund  is  still  in  the  state 
of  New  York.  {People  v.  Stephens,  71  N.  Y.  527,  549, 
550;  DamMPs  Case,  87  id.  37,  44;  Laws  of  1866,  1060, 
§  1 ;  Sage  v.  Board  of  Liquidation,  37  La.  Ann.  413, 
414.)  The  subsequent  transfer  of  the  property  thus  acquired 
by  Mr.  Cornell,  together  with  all  his  rights  and  liabilities 
under  his  contracts  with  the  state,  with  the  consent  of  the 
state  authorities,  to  the  university,  does  not  change  the  legal 
aspect  of  the  case.  (  Weitrnwre  v.  Parker,  52  N.  Y.  451 ; 
Chamherlavn,  Case,  43  id.  425.)  Nor  did  the  act  of  the  legis- 
lature of  1880  effect  a  transfer  of  the  title  of  the  trust  property 
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to  the  university,  or  relieve  the  latter  from  ite  liability  for  the 
purchase-price  of  the  scrip.  {Le(wenAJOorth^  Oal,^  etc.^  li,  li. 
Co.  V.  U.  &j  92  U.  S.  733,  740 ;  D.,  etc.,  R.  R.  Co.  v.  Litch^ 
fidd,  23  How.  [U.  S.]  ^^,  88 ;  Charles  R.  Bridge  v.  Warren 
Bridge,  11  Pet.  421,  545;  ^idell  v.  Cranjean,  111  U.  S. 
413,  437,  438  ;  Rice  v.  R.  R.  Co.,  1  Black,  359,  374  ;  Patter- 
son  v.  Wimiy  11  Wheat.  380, 384 ;  Polk  v.  WendeU,  9  Cranch, 
87,  101 ;  5  Wheat.  293,  303 ;  Jackson  v.  Zawton,  10  Johns. 
23.)  Congress  could  not  repeal  the  act  of  1862,  so  as  to  divest 
the  interest  of  the  state,  without  its  consent.  (Terrett  v.  Tay- 
lor, 9  Cranch,  43,  50;  Powlet  v.  CUrh,  9  id.  292,  332,  336  ; 
Yincennes  University  v.  Indmna,  14  How.  [U.  S.]  269, 274 ; 
Home  of  F7^imdless  v.  Rouse,  8  Wall.  431,  436,  440;  Far- 
rvngton  v.  Tennessee,  95  U.  S.  679,  683 ;  Wood  v.  BarnJiam, 
6  Paige,  518;  affirmed,  26  Wend.  19;  1  Perry  on  Trusts, 
§  359 ;  FletcK&r  v.  Peck,  6  Cranch,  87,  135  ;  Curran  v. 
Arka/nsas,  15  How.  [U.  S.]  304  ;  Van  Hoffman  v.  Qnincy, 
4  Wall.  535 ;  Barrings  v.  Dahney,  19  id.  1,  10.)  The  most 
beneficial  clause  in  the  charter  conferring  the  right  to  the 
income  from  the  trust  fund  cannot,  therefore,  be  repealed  or 
altered  without  the  concurrence  of  the  university.  {Assessors 
V.  Morris,  etc.,  R.  R.  Co.,  49  N".  J.  Law,  193 ;  Dartmouth 
College  v.  Woodwa/rd,  4  Wheat.  518;  Woodrvff  v.  Trapnall, 
10  How..  [U.  S.]  190  ;  Curran  v.  Arkansas,  15  id.  304;  State 
Bank  v.  Knoop,  16  id.  369 ;  Dodge  v.  Woolsey,  18  id.  331 ; 
Jefferson  Bank  v.  Skelly,  1  Black,  436  ;  Vincennes  University 
V.  Indiam^a,  14  How.  [TJ.  S.]  269 ;  McGee  v.  Mathis,  4  Wall. 
143 ;  Home  of  Friendless  v.  Rouse,  8  id.  431 ;  Wash.  Uni- 
versity V.  Rouse,  8  id.  440 ;  Barrings  v.  Dabney,  19  id.  1,  9, 
10 ;  Farrington  v.  Tennessee,  95  U.  S.  683 ;  Canal^  etc.,  Co. 
V.  Tedesco,  37  La.  Ann.  100.)  It  is  apparent,  from  the  charter 
of  the  university,  read  in  connection  with  tlie  act  of  congress, 
that  no  part  of  the  National  Trust  Fund  was  reckoned  or 
included  as  a  part  of  the  $3,000,000,  to  which  its  capacity  to 
hold  property  was  restrained  and  hmited.  (Laws  of  1865, 
chap.  585,  §  6 ;  Brick  v.  Gannon,  36  Hun,  52 ;  People  v. 
Wood,  71  N.  Y.  371 ;  Jon^s  v.  Sheldon.  50  id.  477 ;  Tngham 
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V.  Dudley,  60  Iowa,  16,  23;  Angell  on  Corp.  §  145;  N^orth 
Hempstead  v.  Hempstead,  2  Wend.  109;  Gospel  Soc,  v. 
Pmdet,  4  Pet.  480.) 

Esek  Cowen  and  George  F.  Comstock  for  respondents. 
Neither  the  husband  nor  the  heirs-at-law  of  Mrs.  Fiske  were 
precluded  from  raising  the  question  that  the  devises  to  the 
Cornell  University  were  void  or  ineflEectual  by  the  fact  that 
they  had  accepted  their  legacies  under  the  will.  Their  acts 
created  nothing  in  the  nature  of  an  estoppel.  {Hawley  v. 
James,  16  Wend.  142 ;  Noyes  v.  Mordaunt,  2  Vem.  581 ; 
Blake  v.  Bamhury,  1  Ves.  523 ;  Downing  v.  MarshaU,  23 
N.  T.  366.)  If,  at  the  date  of  the  death  of  Jennie  McGraw 
Fiske,  on  the  30th  of  September,  1881,  Cornell  University 
was  possessed  of  property  to  the  amount  of  $3,000,000  or 
more,  it  was  incapable  of  receiving  the  attempted  devise  in 
her  will,  the  title  to  the  property  did  not  vest  in  the  university, 
and  it  descended  to  her  heir&-at-law  and  next  of  kin,  as  in  case 
of  intestacy.  {Chamfiherlain  v.  Chamberlain,  43  N.  Y.  424 ; 
Leuzure  v.  HUlegas,  7  S.  &  K.  313 ;  Baird  v.  Bk,  of  Wash- 
ington, 11  id.  411 ;  JRunyan  v.  Coster,  14  Pet.  122;  Bank 
V.  MaUhews,  98  U.  S.  62,  621 ;  Bank  v.  Whitney,  103  id.  99; 
Fortier  v.  K.  O.  Bk.,  112  id.  240 ;  BisseU  v.  E.  R.  Co,,  22 
X.  Y.  260;  Parish  v.  Wheeler,  Id.  494;  Whitney  Arrns 
Co.  V.  Barlow,  63  id.  62 ;  Bk.  of  Mich.  v.  JVUes,  1  Doug. 
[Mich.]  401;  P.  R.  R.  Co.  v.  Sedey,  45  Mo.  212;  CriepeU 
V.  Dubois,  4  Barb.  397 ;  Lynes  v.  Townsend,  33  N.  Y.  561 ; 
McCarty  v.  Orphan  Asylum,  9  Cow.  437;  Baker  y,  Clark 
Institute,  110  Mass.  88;  White  v.  Howard,  45  N.  Y.  144; 
Goddard  v.  Pom^roy,  36  Barb.  546 ;  Leslie  v.  Marshall^,  31 
id.  561 ;  Ayres  v.  M.  E.  Church,  2  Sand.  Sup.  Ct.  351.)  The 
land  grant  from  the  United  States,  appropriated  to  Cornell 
University  by  its  charter,  in  consideration  of  a  payment  of 
$525,000  by  Ezra  Cornell,  is  to  be  reckoned  as  part  of  the 
$3,000,000  which  the  university  was  permitted  by  its  charter 
to  hold.  {Bogardus  v.  Trinity  Chv/rch,  4  Sandf.  Ch.  642.) 
Tlie  land  grant  fund,  now  in  the  hands  of  the  state  for  the 
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purpose  of  investment,  the  whole  income  of  which  belongs 
exclusively  to  Cornell  University,  within  the  meaning  of  the 
fifth  section  of  its  charter,  and  is  to  be  included  in  the 
$3,000,000,  to  which  amount  the  right  of  the  corporation  to 
hold  real  or  personal  property  is  thereby  limited.  {Steif  v. 
ITart,  1  N.  T.  20;  2  K.  S.  chap.  2,  §§  22,  28;  Peoph  v. 
Mayor  of  Brooklyn^  9  Barb.  564 ;  HoUis  v.  Drew  Theological 
Sem.^  95  JT.  Y.  166.)  The  gift  or  gralit  of  the  income  or 
produce  of  personal  property,  in  perpetuity  or  without  any 
limitation  in  favor  of  others,  is  a  gift  or  grant  of  the  corpus 
of  the  fund,  which  produces  the  income  and  vests  the  income 
of  the  fund  in  the  donee  or  grantee.  {MasovUs  Etrs,  v. 
Trustees  of  M.  E,  Churchy  27  K  J.  Eq.  47 ;  Haig  v.  Swiney^ 
1  S.  &  S.  489 ;  Adamson  v,  Armitage^  19  Ves.  418 ;  Pa^e  v. 
ZeapingwiUj  14  id.  463 ;  Qulich  v.  GuUcJcy  27  N,  J.  Eq.  498 ; 
McMichad  V.  HurU,  83  K  C.  344;  Foxy.  Carr,  16  Hun, 
566.)  When  the  state,  for  a  valuable  consideration  parted 
with  by  Ezra  Cornell,  granted  to  Cornell  University  the  sole 
and  exclvsive  right  to  receive  the  income  and  avails  of  this 
fund  forever,  it  granted  to  the  university  not  only  the  income, 
but  the  absolute  property  in  the  fund,  subject  only  to  the 
duty  of  the  state,  to  invest  it,  collect  the  income  and  proceeds 
and  pay  them  over  to  the  university.  {Morrison  v.  Semple^ 
6  Bin.  94 ;  Jackson,  v.  Hounsdj  17  Johns.  283 ;  Lawrence  v, 
Lawrence,  1  Edw.  258 ;  Baird  v.  Bk,  of  Wash.,  11 S.  &  E.  411 ; 
CoUma/n  v.  R.  R.  Co.,  49  Cal.  517;  Hill  on  Trustees,  62,  53 ; 
Perry  on  Trusts,  §§  63-65.)  There  is  nothing  in  the  act  of  con- 
gress creating  the  land  grant  fund,  which  by  express  provision 
or  necessary  implication  makes  the  several  states,  to  which  it 
was  given,  the  perpetual  custodians  of  the  fund,  and  the  state 
of  New  York  had  the  legal  right  to  vest  the  title  to  the  whole 
or  any  part  of  such  fund,  in  any  corporation  which  it  might 
designate  as  the  beneficiary  thereof,  coming  within  the 
description  of  the  act  of  congress.  (Perry  on  Trusts,  §§  297, 
920 ;  Inches  v.  HUZ,  106-  Mass.  575 ;  Smith  v.  Harrington, 
4  Allen,  566 ;  Bowditch  v.  Andrew,  8  id.  339 ;  Taylor  v. 
SioKELs— Vol.  LXVI.     11 
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Hvher,  13  Ohio  St.  288;  SlioH  v.  Wilson,  13  Johnfi.  33; 
Pasmigham  v.  Sherborne,  9  Beav.  424  ;  Reid  v.  Eeid,  30  id. 
388 ;  Ec  parte  Ohitton,  21  Eng.  L.  &  Eq.  186 ;  R,  R.  D. 
Church  V.  Mott,  7  Paige,  80.)  The  state  had  a  right  to  term- 
inate its  trust  and  transfer  the  fund  to  the  only  party  which 
had  a  beneficial  interest  in  it,  and  the  validity  of  the  transfer 
was  not  aflEected  by  any  illegal  and  ineffectual  consent  on  the 
part  of  the  state,  that  the  university  might  use  the  income  for 
a  purpose  not  contemplated  by  congress.  (Perry  on  Tnists, 
849,  851 ;  HUl  on  Trustees,  525,  526,  579 ;  Fi/ler  v.  Fyler, 
3  Beav.  560 ;  Walke?*  v.  Syynoiid,  3  Swan.,  64.)  A  convey- 
ance in  breach  of  the  trust,  to  a  stranger,  not  being  void,  a 
fortiori  it  is  not  void,  when  made  directly  to  the  cestui  que 
trust.  At  the  most  it  would  only  be  voidable  at  the  suit  of  a 
proper  party.  (Perry  on  Trusts,  §§  334,  336,  849.)  The  only 
other  remedy  against  a  breach  of  trust,  in  this  class  of  cases, 
is  at  the  suit  of  the  attorney-general  of  the  state,  or  of  the 
United  States.  (Perry  on  Trusts,  §  744.)  No  court  of  equity 
can  intervene  and  compel  the  state  to  assume  control  of  this 
Cornell  endowment  fund,  so  that  the  transfer  to  the  trustees 
of  the  university,  not  being  void,  and  no  court  or  other  power 
existing  can  avoid  it,  the  legal  title  like  the  equitable  interest, 
is  perpetually  vested  in  the  university.  {Atty.-Gen.  v.  Fish- 
mongers^  Co,,  5  Myl.  <fe  Cr.  16 ;  Atty.-Geii,  v.  Smithies,  2  E.  &  M. 
749 ;  People  v.  SUphem,  71  X.  Y.  536.)  The  assignee  of  the 
state  being  permitted  to  locate  the  lands,  the  assignment  of 
the  scrip  by  the  state  was  equivalent  to  a  grant  of  the  lands 
by  congress  to  the  assignee  and  vested  in  him  the  legal  title  to 
the  lands  to  be  thereafter  located.  [Swafi  v.  Liruisay,  70  Ala. 
521.)  The  title  of  a  corporation  to  all  its  principal,  is,  in  one 
sense  defeasible,  that  is,  its  title  may  be  defeated  by  the  expira- 
tion or  destruction  of  its  charter.  But  it  does  not  take  a 
defeasible  title  to  the  specific  land  which  its  charter  forbids  it 
to  hold.  It  either  takes  no  title  or  it  takes  a  title  as  absolute 
as  a  corporation  can  take  with  regard  to  any  property,  namely, 
a  title  that  continues  during  its  own  existence.  If  its  charter 
is  annulled,  even  then  the  land  does  not  go  to  the  state,  but 
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reverts  to  its  original  owners.  {NiooU  y.  N.  Y,  <&  E,  R,  li. 
Co.,  12  N.  Y.  121.)  The  courts  of  this  state  will  not  make 
themselves  ^ar^i^?^*  crvminis  with  the  corporation  in  a  viola- 
tion of  the  law  of  the  land,  for  which  the  corporation  can  be 
punished  by  the  annulment  of  its  charter.  (De  Gamp  v. 
Dobbin,  31  N.  J.  Eq.  671.) 

Peokham,  J.  The  question  to  be  decided  in  this  case  is 
whether  Cornell  University  or  some  other  parties,  being  the 
residuary  legatees,  or  else  the  heirs-at-law  or  next  of  kin  of 
John  McGraw,  deceased,  or  of  Jennie  McQraw  Fiske, 
deceased,  or  her  husband,  shall  have  the  property,  or  any 
portion  of  it,  bequeathed  to  the  university  by  the  will 
of  Mrs.  Fiske.  In  case  the  university  should  be  held  not 
to  be  a  competent  legatee,  the  question  as  to  where  the 
property  shall  go  is,  as  we  understand,  a  matter  in  which 
the  various  parties  to  the  litigation  have  agreed,  and 
hence  the  only  question  we  need  consider  is,  first,  in  regard 
to  the  capacity  of  the  corporation  to  take  the  legacy.  If  that 
should  be  decided  in  the  affirmative,  it  would  be  necessary  to 
discuss  no  other  question.  If,  however,  it  should  be  held  that  the 
corporation  had  no  power  to  take  and  hold  more  than  $3,000,000, 
the  second  question  would  be  as  to  whether  it  was  the  owner 
and  holder  of  such  an  amount  at  the  time  of  the  decease  of 
Mrs.  Fiske.  Both  of  these  questions  are  important  and  worthy 
of  the  most  careful  and  deliberate  consideration.  The  case 
involves  a  very  large  amount  of  property,  and  involves,  also, 
the  decision  of  a  question  as  to  the  eflEect  of  the  general 
statutes  relating  to  the  acquisition  and  holding  of  property  by 
corporations  of  the  class  of  this  university,  as  the  same  have 
been  aifected  by  the  terms  of  the  special  charter  granted  to  it. 

The  case  has  been  most  elaborately  and  ably  argued  by 
counsel  on  both  sides,  and  the  written  briefs  submitted  to  the 
court  by  them  bear  conclusive  evidence  of  the  thoroughness 
and  extent  of  their  researches  into  the  English  law  on  the 
subject  of  mortmain  and  its  results,  as  well  as  that  of  our  own 
and  of  the  other  states  of  the  union. 
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To  examine  and  comment  upon  each  argoment  advanced, 
and  to  go  through  the  long  list  of  cases  cited  in  this  and  other 
states  and  in  England,  would  render  this  opinion  of  immoder- 
ate length  and  would  not  probably  be  of  any  great  service. 
We  must  be  content  to  give  the  conclusion  at  wliich  we  have 
arrived,  together  with  the  reasons  which  seem  to  us  controll- 
ing, in  as  short  a  space  as  it  reasonably  may  be  done. 

First,  Coming  to  a  discussion  of  the  first  question,  it  may 
be  assumed  that  a  corporation,  by  the  common  law,  had  power 
to  take  property  by  devise.  {Sherwood  v.  American  Bible 
Society,  4  Abb.  Ct.  of  App.  Dec.  227,  231 ;  1  Kyd  on  Corp. 
74-78 ;  Grant  on  Corp.  98.) 

Our  Revised  Statutes  provided  that  every  corporation,  as 
such  has  power,  among  other  things  (§  1,  subd.  4),  to  hold, 
purchase  and  convey  such  real  and  personal  estate  as  the 
purposes  of  the  corporation  shall  require,  not  exceeding  the 
amoimt  limited  in  its  charter.  By  section  2  of  the  same  title 
of  the  statutes  the  powers  enumerated  in  section  1  "  shall  vest 
"  in  every  corporation  that  shall  hereafter  be  created,  although 
"  they  may  not  be  specified  in  its  charter  or  in  the  act  under 
"  which  it  shall  be  incorporated." 

Section  3  provides  that^  in  addition  to  the  powers  enumer- 
ated in  the  first  section,  and  to  those  expressly  given  in  its 
charter  or  in  the  act  imder  which  it  is  or  shall  be  incorporated, 
no  corporation  shall  possess  or  exercise  any  corporate  powers, 
except  such  as  shall  be  necessary  to  the  exercise  of  the  powers  so 
enumerated  and  given.     (1  R.  S.  599-600,  §§  1,  2.  3.) 

Under  this  power  to  hold,  purchase  and  convey  such  real  and 
personal  estate  as  the  purposes  o£  the  corporation  may  require, 
not  exceeding  the  amount  limited  in  its  charter,  the  corpora- 
tion could  take  property  by  devise,  for  the  word  purchase 
includes  all  means  of  acquiring  property  not  coming  to  one 
by  descent  or  the  mere  act  or  operation  of  the  law.  The 
same  Revised  Statutes,  however,  in  providing  for  the  trans- 
mission of  real  property  by  will,  stated  that  "every  estate 
"  and  interest  in  real  property  descendible  to  heirs,"  might  be 
devised.     "  Such  devise  may  bo  made  to  every  person  capable 
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*'  by  law  of  holding  real  estate ;  but  no  devise  to  a  corpora- 
*'  tion  shall  be  valid  unless  such  corporation  be  expressly 
"  authorized  by  its  charter  or  by  statute  to  take  by  devise." 
(2  K  S.  57,  §§  1,  2,  3.) 

There  are  other  provisions  in  the  Revised  Statutes  relating 
to  corporations  incorporated  for  purposes  of  education.  It  is 
enacted  therein  that,  "  the  trustees  of  every  coUege  to  which  a 
^*  charter  shall  be  granted  by  the  state  shall  be  a  corporation." 
(Sec.  31.) 

"Sbo.  36.  The  trustees  of  every  such  college,  besides 
*'  the  general  powers  and  privileges  of  a  corporation,  shall 
have  power 

"  4.  To  take  and  hold,  by  gift,  grant  or  devise,  any  real  or 
**  personal  property,  the  yeprly  income  or  revenue  of  which 
**  shall  not  exceed  the  value  of  twenty-five  thousand  dollars." 
{1  R.  S.  460,  §§  31-37.) 

At  the  adoption  of  the  Revised  Statutes,  therefore,  the  law 
in  this  state  was  that  a  corporation  could  hold,  purchase  and 
convey  such  real  and  personal  estate  as  the  purposes  of  the 
<5orporation  should  require,  not  exceeding  the  amount  hmited 
in  its  charter,  but  it  could  not  take  any  real  property  by 
devise  unless  it  was  expressly  authorized  by  its  charter  or  by 
statute  to  take  by  devise.  And  there  was  power  in  the  trus- 
tees of  a  college  to  which  a  charter  was  granted  by  the 
state,  to  take  and  hold  real  or  personal  property  by  gift  or 
devise,  provided  the  income  did  not  exceed  $25,000  annu- 
ally. Some  time  subsequent  to  the  adoption  of  these 
statutes,  and  in  the  years  1840  and  1841  (chap.  318  of 
1840  and  chap.  261  of  1841),  the  legislature  passed 
acts  (the  latter  being  an  amendment  of  the  earlier  one) 
by  which  trusts  were  authorized  to  be  created  by  grants, 
devises,  and  bequests  of  property  to  incorporated  colleges  or 
other  literary  incorporated  institutions  in  tlie  state,  to  be  held 
in  trust  for  specific  purposes  comprehended  in  the  general 
objects  authorized  by  tlieir  charters.     The  acts  contained  no 
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limitation  as  to  the  amount  or  value  of  property  which  could 
be  thus  taken  in  trust  by  the  corporation. 

It  was  held,  however,  by  this  court  in  Chcmberlain  v. 
Chamberlam  (43  N.  Y.  424)  that  these  acts  did  not  repeal  or 
affect  the  general  law  of  the  state  limiting  and  restricting  the 
amount  and  value  of  property  which  could  be  taken  and  held 
by  Hterary  and  educational  corporations,  and  it  was  therein 
said  that  the  geneml  laws  of  the  state  are  in  harmony  with  its 
policy,  which  has  been  uniform  and  consistent,  so  far  as  such 
policy  is  indicated  by  legislation  in  relation  to  gifts  in  mort- 
main, and  the  powers  of  corporations  to  take  and  hold  property. 
It  was  further  said  that  these  statutes  (those  of  1840-1841) 
authorized  the  creation  of  special  trusts,  in  furtherance 
of  the  objects  of  the  corporations  named,  but  that  such  trusts 
could  be  created  and  full  effect  given  to  the  acts  within  the 
limits  imposed  by  the  general  laws  upon  the  power  of  the 
corporations  to  acquire  and  hold  property.  There  being  no 
express  repeal  of  the  general  provisions  of  law  or  repudiation 
of  the  uniform  policy  of  the  state,  the  intent  of  the  legisla- 
ture to  do  either,  it  was  said,  could  not  be  implied. 

Thus  the  several  provisions  of  law  relating  to  the  property  of 
corporations  stood  at  the  time  of  the  granting  of  its  charter 
to  Cornell  University  by  the  state  in  1865.  By  chapter  585  of 
the  Laws  of  that  year,  the  legislature  incorporated  and  estab- 
lished  the  Cornell  University.  In  the  first  section  of  the  act 
the  following  language  is  to  be  found  :  The  corporation  hereby 
created  shall  have  the  rights  and  privileges  necessary  to  the 
object  of  its  creation  as  declared  in  this  act,  and  in  the  per- 
formance of  its  duties  shall  be  subject  to  the  provisions  and 
may  excercise  the  powers  enumerated  and  set  forth  in  the 
second  article  of  the  fifteenth  chapter,  title  1  of  the  Eevised 
Statutes  of  the  State  of  Xew  York. 

The  second  article  above  alluded  to  is  entitled  "  of  the 
"  powers  and  duties  of  the  trustees  of  colleges,"  and  is  to 
be  found  already  referred  to  {supra)  as  1  Revised  Statutes, 
460,  sections  31  to  37.  It  is  subdivision  4  of  section  36  which 
authorizes  the   trustees  to  take  and  hold  real   or  personal 
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property  by  gift  or  devise  not  exceeding  the  value  therein 
stated. 

Section  five  of  the  charter  reads  as  follows  : 

"  Sec.  6.  The  corporation  hereby  created  may  hold  real  and 
"  personal  property  not  exceeding  three  miUions  of  dollars  in 
*"'  the  aggregate." 

These  provisions  in  the  charter,  together  vrith  the  statutes 
above  alluded  to,  must  be  examined  for  the  purpose  of  discov- 
ering, if  possible,  what  was  the  legislative  intent  towards  this  , 
corporation  regarding  property. 

The  learned  counsel  for  the  appellant  claims  at  the  threshold, 
that  the  provisions  of  the  Revised  Statutes  as  to  the  incorpo- 
ration of  colleges  {&upra)y  with  a  single  exception,  were  merely 
intended  to  apply  to  institutions  of  learning  incorporated  by 
the  regents  of  the  university  of  the  state  under  the  general 
laws  of  the  state.  He  argues  that  the  regents  had  power  to 
incorporate  a  college  by  virtue  of  the  provisions  of  the  act 
(Chap.  82)  of  1787,  the  provisions  of  which  were  re-enacted 
in  1813  and  incorporated  subsequently  into  the  Revised 
Statutes,  and  at  that  time,  and  for  many  years  thereafter,  there 
was  no  other  way  of  incorporating  a  college  unless  by  a 
special  act  of  the  legislature.  Hence,  he  says  these  provisions 
of  law,  general  in  their  nature  applied  to  corporations  which 
were  incorporated  by  the  regents,  and  were  never  sirpposed  to 
apply  to  corporations  incorporated  by  special  act,  unless 
expressly  made  applicable  in  the  special  act. 

The  counsel  is  right  in  his  statement  as  to  the  fact  when  the 
act  was  passed.  At  that  time  there  was  no  general  law  for 
the  incorporation  of  colleges  or  other  institutions  of  learning, 
other  than  by  the  regents,  and  when  they  granted  a  charter  there 
can  be  no  doubt  that  its  provisions  were  affected  by  the  act  as 
contained  in  the  Revised  Statutes.  But  the  language  therein 
used  (sec.  31),  that  the  trustees  of  every  college  to  which  a 
charter  shall  be  granted  by  the  state  shall  be  a  corporation,  is 
general  in  its  nature,  and  it  would  seem  to  include  all  cases 
embraced  within  its  language.  That  it  is  superfluous  to  apply 
it  to  the  case  of  a  corporation  which  becomes  such  by  virtue 
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of  the  very  act  which  incorporates  it,  is  not  a  conclusive 
answer.  It  is  an  argument  from  the  point  of  view  that  it 
was  unnecessary,  but  because  it  was  unnecessary  is  not  always, 
perhaps  even  generally,  an  argument  against  the  applicability 
of  a  statute  to  a  certain  condition  of  things.  It  is  aUke 
uimecessary  with  regard  to  colleges  or  academies  which  were 
incorporated  by  the  regents  under  the  power  granted  them  in 
the  acts  of  1787  and  1813,  both  of  which  acts  expressly 
^granted  them  power  to  incorporate  colleges  and  academies  by 
giving  them  a  charter.  When  they  did  so  the  college  or 
academy  became  a  corporation  by  virtue  of  those  acts  which 
empowered  the  regents  to  incorporate  it.  The  section  (31) 
was,  therefore,  unnecessary  in  both  cases,  and  yet  it  was 
adopted,  and  in  its  language  it  embraces  aU  colleges  to  which 
a  charter  is  granted  by  the  state. 

The  thirty-sixth  section  provides  that  the  trustees  of  every 
such  college  shall  have  power,  among  other  things  (subd.  4), 
"To  take  and  hold  *  *  *  any  real  and  personal  *  *  * 
property,  the  yearly  income,"  etc. 

I  think  it  plain,  therefore,  that  the  provisions  contained  in 
that  title  would  be  appUcable  to  the  Cornell  University, 
although  specially  chartered  by  the  state,  unless  inconsistent 
provisions  were  to  be  found  therein.  The  charter,  however, 
in  so  many  words,  makes  this  title  applicable  to  the  university. 
(See  section  1  of  the  charter,  part  of  the  language  of  which 
is  quoted  supra,) 

It  is  true  that  it  states  the  corporation,  in  the  performance 
of  its  duties,  shall  be  subject  to  the  provisions  and  may  exercise 
the  powers  enumerated  in  the  title  mentioned,  among  which  is 
the  right  to  take  and  hold  real  and  personal  property.  But  the 
title  itself  is  headed,  "Of  the  powers  and  duties  of  the 
trustees  of  colleges,"  and  among  those  powers  and  duties  is 
the  right  above  mentioned.  I  do  not  think  that  the  use  of 
the  words  "  in  the  performance  of  its  duties,"  would  in  any 
wise  exclude  the  application  of  this  fourth  subdivision  of  sec- 
tion 36,  and  we  must  look  elsewhere  for  such  exclusion  if  it 
is  to  be  excluded.     That  it  is  to  be  excluded  all  admit,  but  the 
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exclofiion  is  founded  upon  a  special  provision  in  the  charter 
itself  which  is  wholly  inconsistent  with  its  continued  appli- 
cability. The  subdivision  confines  the  taking  and  holding, 
by  gift,  etc.,  of  real  or  personal  property  to  a  yearly  income 
not  exceeding  in  value  $25,000,  while  the  charter  permits 
it  to  hold  real  and  personal  property  to  an  amount  not  exceeding 
$3,000,000  in  the  aggregate. 

Both  sides  admit  that  this  subdivision  in  question  is  not 
applicable  —  the  respondents,  because  an  inconsistent  provision 
in  the  charter  expunges  it,  while  the  appellant  claims  that 
even  if  there  were  no  inconsistent  provision  in  the  charter,  it 
would  still  be  inapplicable  because  the  statute  only  applies  to 
corporations  incorporated  by  tlie  regents.  The  provisions  of 
the  charter  are  inconsistent,  and  still  we  must  look  at  all  the 
other  statutes  above  cited  for  the  purpose  of  discovering  what 
the  legislative  intent  is.  Looking  at  the  general  statutes  we 
find  corporations  have  power  to  purchase  and  hold  property 
necessary  for  the  purposes  of  their  incorporation,  not  exceed- 
ing the  amount  limited  in  their  charter,  but  they  cannot  take 
by  devise  unless  expressly  authorized  by  their  charter  or  by 
statute  so  to  take.  Then  the  Kevised  Statutes  prohibit  cor- 
porations from  possessing  or  exercising  any  corporate  powers, 
except  such  as  are  enumerated  or  are  expressly  given  to  them 
by  their  charters,  or  such  as  shall  be  necessary  to  the  exercise  of 
the  powers  so  enumerated  and  given.  The  statutes  also  allow 
the  trustees  of  a  college  to  take  property  by  gift  or  devise  not 
exceeding  a  certain  annual  income,  and  then  come  the  acts  of 
1840-1841,  and  then  the  charter  of  this  university.  The 
argument  of  the  learned  counsel  for  the  appellant  is,  as  I  have 
said,  based  upon  the  theory  of  the  utter  inapplicability  of  the 
act  of  the  Bevised  Statutes  as  to  colleges ;  and  then  he  claims 
that  the  acts  of  1840  and  1841  bestow  a  capacitv  to  take 
property  by  will  not  exceeding  the  amount  limited  in  the 
charter  of  the  corporation ;  and  he  claims  also  that  in  this  case 
there  is  no  limitation  of  the  power  in  the  charter  of  the 
university  to  take  real  or  personal  property  to  any  amount, 
SioKELs— Vol.  LXVI.     12 
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and  the  only  limitation  there  is  consists  of  a  limitation  upon 
the  power  of  holdAm>g  more  than  $3,000,000,  in  the  aggregate. 
He  thus  obtains  the  power  to  take  an  unlimited  amount  of 
property  by  virtue  of  one  act,  and  a  limitation  is  only  placed 
upon  its  power  to  hold  by  another  act,  and  that  is  the  organic 
act  of  incorporation  itself. 

I  do  not  think  such  an  interpretation  of  the  statutes  can  be 
sustained.  I  think  the  fifth  section  of  the  charter  gives  the 
measure  of  the  power  of  the  university  to  take  as  well  as  to  hold 
property.  The  language  is  an  authority  as  well  as  a  limitation. 
It  is  an  authority  to  hold  more  than  the  Revised  Statutes 
permitted,  but  it  shall  not  be  permitted  to  hold  more  than  a 
certain  specified  amount.  And  if  there  were  nothing  said  on 
the  subject  of  property  in  the  cliarter,  I  think  the  Revised 
Statutes  as  to  the  limitation  for  colleges  would  apply.  Read- 
ing the  language  in  the  charter,  it  is  difficult  to  imagine  a 
holding  without  a  previous  taking  of  property,  and  the 
counsel  for  the  appellant  admits  that  if  there  were  no  other 
statute  providing  for  a  taking  of  property,  the  language  of 
the  fifth  section  of  the  charter  would  necessarily  imply  a 
right  to  take  in  order  to  hold.  I  do  not  think  that  his  claim 
to  derive  an  unlimited  capacity  to  take  by  virtue  of  the  Laws 
of  1840  and  1841,  when  construed  with  the  other  statute* 
and  with  the  provisions  in  the  charter,  can  be  uplield  as  a 
fair  exposition  of  the  legislative  intent  upon  the  subject. 
The  statutes  of  1840  and  1841  were  passed  for  the  purpose  of 
authorizing  the  creation  of  certain  special  trusts  in  connection 
with  these  educational  institutions,  which  could  not  have  been 
legally  created  prior  to  their  passage,  and  their  object  did  not 
in  the  least  infringe  upon  the  general  laws  of  the  state  or  its 
policy.  As  has  been  said,  their  passage  did  not  repeal  those 
general  laws  limiting  the  amoiuit  or  value  of  property  whicli 
corporations  might  take  and  hold.  Because  a  special  statute 
contained  provisions  upon  the  subject  of  the  property  of  the 
corporation  thereby  incorporated,  which  were  inconsistent 
with  the  general  provisions  contained  in  the  Revised  Statutes 
relating  to  the  same  subject,  I  do  not  think  the  effect  was  not 
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only  to  render  the  general  law  inapplicable,  but  also  to  twist 
the  provisions  of  the  law  of  1841  in  relation  to  the  special 
trusts  spoken  of  into  a  permission  outside  of  and  beyond  the 
language  of  the  charter  to  take  property  without  any  limita- 
tion as  to  amount  or  value.  That  might  have  been  the  eflEect 
if  the  charter  had  repealed  those  general  provisions  as  to  this 
corporation,  and  had  made  no  other  provision  regarding  it. 
Under  such  circumstances,  the  act  of  1841  could  have  been 
referred  to  as  permitting  the  corporation  to  take  property  by 
devise  and  in  trust  to  an  extent  unlimited,  but  when  the  same 
language  which  renders  the  general  law  inapplicable  also 
gives  a  power  to  hold  property  to  a  certain  limited  extent,  it 
seems  to  me  that  such  a  power  includes  the  power  to  take  up 
to  that  sum,  and  limits  it  accordingly. 

It  is  said  that  if  the  power  to  take  an  unlimited  amount  of 
property  and  to  hold  but  a  certain  sum  were  contained  in  the 
same  law,  there  could  be  no  doubt  upon  the  question  of  the 
power  to  take.  That  may  be  so,  for  in  that  case  the  legislative 
will  would  have  been  announced  in  terms  which  could  not 
be  misunderstood.  But  there  is  a  great  diflEerence  between 
the  two  cases.  The  question  is  always  one  of  legislative 
intent,  and  the  inquiry  is  whether  the  statute  of  1841,  pro- 
viding for  the  creation  of  trusts,  really  applies  in  this  instance 
to  this  university  so  far  as  an  unlimited  capacity  to  take  prop- 
erty is  concerned.  For  the  reasons  already  stated,  I  think 
it  does  not. 

Looking  for  a  moment  outside  of  and  beyond  the  statute 
laws  of  the  state,  and  in  order  to  strengthen  his  position 
regarding  the  true  construction  to  be  given  that  law  as  to  the 
material  distinction  in  the  case  at  least  of  a  corporation, 
between  the  power  to  take  and  the  power  to  hold  prop- 
erty, the  counsel  for  the  appellant  has  made  a  most  able  and 
learned  argument.  Its  outlines  are,  in  substance,  as  folio w^s : 
A  corporation  at  common  law  could  take  and  hold  property 
by  devise.  At  an  early  stage  in  the  history  of  the  law  of 
England,  relating  to  the  power  of  corporations  to  hold  real 
property,  and  while  the  feudal  system  still  prevailed,  it  was. 
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enacted  that  no  man  should  alien  his  feud  to  a  corporation 
under  penalty  of  a  forfeiture  thereof  to  his  next  superior,  of 
whom  he  held  the  land,  and  in  default  of  such  superior  insist- 
ing upon  the  forfeiture,  then  his  superior  might  do  so,  and 
thus  on  until  the  king,  as  the  general  superior  and  lord  of  all, 
was  reached.  But  in  case  the  forfeiture  was  not  insisted 
upon,  the  corporation,  which  had  taken  a  defeasible  title  to 
the  land,  could  hold  it  as  against  all  the  world. 

He  therefore  insists  that  this  distinction  between  taking  and 
holding  strengthens  his  claim  that  the  use  of  the  word  hold 
in  the  charter  was  intentional  and  for  the  specific  purpose  of 
permitting  the  corporation  to  take  an  unlimited  amount 
of  property  and  to  hold  only  the  amount  specified.  No  sound 
reason  for  giving  such  unlimited  power  to  t<ike^  while  limiting 
the  power  to  hold,  can,  as  it  seems  to  me,  be  stated.  And  if 
such  were  the  intent,  I  think  it  would  have  been  plainly 
stated  in  the  charter  instead  of  trusting  to  such  a  conjectural 
application  to  be  given  to  another  statute. 

The  counsel  cites  about  all  the  writers  upon  the  subject 
of  corporations,  and  they  have  all  adverted  to  this  distinc- 
tion, as  existing  in  relation  to  the  English  corporations 
subject  to  the  mortmain  statutes,  and  they  state  that 
licenses  to  hold  in  mortmain  were  granted  to  such  bodies, 
but  without  such  licenses  they  took  the  title  to  the  real 
property  aliened,  subject  only  to  the  right  of  the 
superior  lord  to  enter  and  take  tlie  land  under  the  power 
of  forfeiture.  The  only  penalty,  therefore,  which  a  corpora- 
tion risked  when  it  took  lands  without  a  license  in  mortmain 
was  that  of  a  forfeiture  of  the  land  to  the  next  superior  of  the 
grantor,  and  so  on  up  to  the  king ;  and  the  counsel  claims  that 
in  this  state,  in  the  case  of  a  corporation  with  unlimited  power 
to  take,  but  not  to  hold  more  than  a  certain  amount,  the 
penalty  for  holding  more  is  that  the  state,  representing  the 
whole  people  and  standing  in  this  respect  in  lieu  of  the  king 
(there  being  no  mesne  lords),  can  forfeit  the  charter  of  the 
corporation  and  thus  prevent  the  further  liolding.  And 
assuming  this  to  be  the  fact,  he  uses  it  as  strengthening  his 
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argument  as  to  the  existence  of  this  clear  and  material  distinc- 
tion between  taking  and  holding  property.      •  ^^ 

The  further  claim  is  then  made  that,  as  title  to  the  property 
has  vested  in  the  corporation,  which,  in  holding  it,  has  become 
subject  to  the  forfeiture  of  its  charter,  the  heirs  or  next  pf  kin 
of  the  testator  have  no  more  right  to  raise  the  question  than 
any  other  third  parties  who  have  no  interest  therein.  It  is 
said  that  it  is  a  matter  for  the  state  alone  to  take  cognizance 
of,  and  until  it  does  the  corporation  holds  the  property,  how- 
ever much  it  may  transcend  the  limitation  prescribed  in  its 
charter. 

The  counsel  states  accurately  the  law  of  mortmain  in  Eng- 
land and  its  consequences  of  possible  forfeiture  of  the  estate 
granted,  and,  until  forfeiture,  the  vesting  of  the  title  in  the 
corporation  indefeasible,  except  by  the  re-entry  of  the  person 
entitled  to  take  it  by  reason  of  the  forfeiture.     But  the  cir- 
cumstances under  which  lands  are  held  by  citizens  of  New  \ 
York,  where  their  tenure  is  so  wholly  different  from  that  1 
which  prevailed  in  England  when  the  early  mortmain  acts  { 
were  enacted,  render  any  argument  in  regard  to  those  acts  | 
and  their  effect  totally  inapplicable  to  the  case  of  a  corpo- ' 
ration  of  this  state.     Taking  the  law  as  it  exists  in  our  statutesT 
including  the  special  provision  upon  the  subject  m  the  charter        >^ 
of  the  university,  it  seems  to  me  that  the  provision  therein,  I  y 
limiting  the  holding  of  property,  is,  as  I  have  said,  a  restric-\ 
tion  also  upon  the  power  to  take  in  excess  of  the  specified  \ 
amount.     As,  at  common  law,  a  corporation  could  take  real 
property  in  the  same  way  as  an  individual,  the  consequence 
was  that,  in  England,  large  landed  possessions  were  held  by 
religious  corporations,  and,  by  reason  of  alienations  of  real 
estate  to  them,  the  services  due  by  the  vassal  to  the  lord  were 
partially ,.if  not  totally,  paralyzed,  and  the  chief  lords  lost  their 
escheats.     This  was  a  constantly  growing  and  alarming  evil. 
To  remedy  the  difficulty,  the  first  mortmain  act  was  placed  in 
Magna  Charta,  which  declared  all  such  alienations  to  corpo- 
rations entirely  void,  and  that  the  lands  should  revert  to  the 
lord  of  the  fee.     It  was  held,  however,  that  the  reversion  must 
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be  accomplished  by  cun  entry ^  and  then  and  from  that  time 
there,  was  a  forfeiture,  the  corporation  having  taken  the  title 
and  held  the  property  until  such  forfeiture  by  re-entry. 
(Shelford  on  Mortmain,  8,  34 ;  1  Kyd  on  Corp.  81 ;  Grant  on 
Corp.  106.) 

Other  statutes  upon  the  subject  were  subsequently  enacted, 
all  for  the  purpose  of  preventing  the  great  accumulation  of 
real  property  in  the  hands  of  corporations,  and  they  all  pro- 
vided substantially  for  a  re-entry  on  the  part  of  the  next 
superior  lord  whenever  lands  had  been  aliened  in  mortmain, 
and,  until  such  entry  enforcing  the  forfeiture,  the  corporation 
held  the  lands.  There  was  one  law,  directed  against  supersti- 
tious uses  (23  Henry  VIII,  Chap.  10);  which  provided  that  the 
grant  to  such  uses  for  more  than  twenty  years  was  absolutely 
void,  and  the  estates  thus  aliened  would  have  gone  to  the 
grantor  or  his  heirs,  excepting  for  a  provision,  subsequently 
made,  giving  such  estates  to  the  king.  (Wilmot's  Opinions, 
9,  10,  in  Attorney- General'  v.  Downing ^  variously  reported : 
Ambler,  550-571 ;  1  Dick.  414 ;  3  Ves.  Jr.  714 ;  5  id.  300 ; 
8  id.  256.)  The  mortmain  statute  (9  George  II,  Chap.  36) 
renders  all  devises  to  charitable  uses  void.  (Shelford  on  Mort- 
main, 118-120.) 

The  nature  of  the  tenure  of  real  property  at  the  time  of 
the  passage  of  the  early  mortmain  acts  in  England  bears  no 
resemblance  to  the  tenure  by  which  a  citizen  of  this  State 
holds  lands.  Here  thei-e  is  no  vassal  and  superior,  but  the 
title  is  absolute  in  the  owner,  and  subject  only  to  the  liability 
to  escheat.  (Const,  of  N.  T.,  art.  1,  §  13.)  The  escheat  takes 
place  when  the  title  to  lauds  fails  through  defect  of  heirs. 
(Const,  of  K  Y.,  art.  1,  §  11.) 

""  A  devise  to  a  corporation  which  is  forbidden  to  take  (or 
forbidden  to  hold.  If  the  word^  under  the  circumstances  of  the 
case,  is  construed  to  include  a  taking  also)  does  not,  therefore, 
give  a  title  subject  to  tlie  right  of  some  superior  to  claim  a 
forfeiture  of  the  land ;  but  if  it  be  in  violation  of  a  statute, 
I  think  the  devise  is  void  and  the  land  descends  to  the  heir 
or  residuary,  devisee. 
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We  have  not  in  this  state  re-enacted  the  statutes  of  mort- 
main or  generally  assumed  them  to  be  in  force,  and  the  only 
legal  check  to  the  acquisition  of  lands  by  corporations  con- 
^bists  in  those  special  restrictions  contained  in  the  acts  by  which 
they  are  incorporated,  and  which  usually  confine  the  capacity 
to  purchase  real  estate  to  specified  and  necessary  objects. 
(2  Kent's  Com.  282.)  Of  course,  the  restrictions  contained  in 
any  general  law,  if  applicable,  must  also  be  referred  to. 

There  is,  by  reference  to  our  laws,  no  such  necessary  and 
universal  distinction  between  taking  and  holding  property  by 
corporations,  as  is  seen  in  the  laws  of  England  relating  to  -  / 
alienations  in  mortmain.  Whether  tlie  legislature,  when  using 
language  providing  for  a  limitation  upon  holding  property, 
meant  to  permit  an  unlimited  taking,  is  a  question  of  legisla- 
tive intent ;  and  I  think  the  general  inference  would  be,  in  the 
absence  of  some  plain  and  controlling  circumstance  to  the . 
contrary,  that  the  legislative  body  meant  to  limit  a  taking  aaM 
well  as  a  holding  beyond  the  specified  amount.  As  is  said  in 
the  Chamherlain  Gase^  this  is  in  accordance  with  the  policy  of 
the  state,  a  policy  which  has  been  recognized  as  existing  for 
niany  years,  and  which  the  courts  have  concurred  in  approv- 
ing and  carrying  out.  I  do  not  think  the  statute  (Laws  of 
1779,  chap.  25,  §  13)  touches  this  case.  It  provided  that  the 
absolute  property  of  all  lands,  etc.,  and  all  rents,  franchises, 
debts,  dues,  duties  and  services,  escheats  and  forfeitures,  which 
before  the  9th  of  July,  1776,  vested  in  or  belonged  or  were 
due  to  the  crown  of  Great  Britain,  were  and  forever  after  the 
9th  day  of  July,  1776,  shall  be  vested  in  the  People  of  the 
state,  in  whom  the  sovereignty  and  seigniory  thereof  are  and 
were  united  and  vested. 

The  counsel  for  the  appellant  does  not  claim  that  this 
property  was  itself  forfeited  to  the  state,  if  the  state  should 
choose  to  enforce  the  forfeiture.  His  claim  is,  as  I  understand 
it,  that  if  the  university  exceeded  its  limitation  by  holding 
more  property  than  it  was  allowed  by  law  to  hold,  a  cause  of 
forfeiture  of  the  charter  was  thereby  created,  and  that  in 
enforcing  such  forfeiture,  after  the  payment  of  the  debts  of 
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the  corporation  the  rest  of  the  property  would  (as  he  insists) 
probably  go  to  the  state  because  there  would  be  no  living 
/  claimant  to  it  who  would  have  any  right  to  acquire  it.  A 
I  forfeiture  the  state  may  claim  and  may  enforce  at  pleasure 
I  when  the  occasion  arises,  but  it  is  a  forfeiture  of  the  charter 
I  and  not  a  forfeiture  of  the  property  held  by  the  corporation. 
It  is  further  claimed  that  this  distinction  between  the  right  to 
take  and  the  power  to  hold  property  is  one  which  has  been 
admitted  and  enforced  in  the  courts  of  England,  of  this  state 
and  of  the  other  states  of  the  union  for  a  long  number  of 
years ;  and  that  there  is  no  reason  why  effect  to  such  a  distinc- 
tion should  not  be  given  in  this  case,  the  result  being,  as  is 
stated,  that  the  corporation  has  an  imlimited  right  to  take  ' 
property  and  also  an  unlimited  right  to  hold  it  as  against  any 
one  but  the  state  in  its  capacity  of  sovereign.  There  is 
undoubtedly  a  distinction  between  the  right  to  take  and  the 
power  to  hold  property  under  some  circumstances,  the  only 
question  being  whether  the  legislature  had  such  distinction  in 
mind  and  meant  to  provide  for  it  in  the  case  in  hand.  It  is 
said  that  an  alien  has  the  right  to  take  property  by  purchase, 
but  he  cannot  hold  it  as  against  the  state.  That  is  so.  He 
takes,  however,  a  defeasible  title,  good  as  to  all  but  the  sovereign 
power,  which  must  take  it  upon  office  found  or  by  escheat. 
(  Wright  V.  Saddler,  20  N.  Y.  320.) 

In  such  case  it  is  not  exactly  an  accurate  description  of 
the  alien's  title  to  simply  say  that  he  can  take  but  cannot  hold. 
That  is  a  contradiction  in  terms.  If  he  take,  he  must 
hold,  if  for  but  a  fractional  p^rt  of  a  second  of  time.  The 
expression  is  but  a  short  one  for  the  statement  that  he  cannot 
hold,  as  against  the  claim  of  the  state,  where  properly  made 
and  enforced.  The  same  expression  is  used  in  the  case  of  a 
corporation  under  the  mortmain  laws,  that  it  can  take  but  not 
hold,  the  meaning  being  that  it  cannot  hold  as  against  the 
claim  for  forfeiture  when  made  by  the  next  superior  lord  of 
the  grantor  of  the  lands.  That  the  words  lose  all  their  mean- 
ing when  wrenched   from    the   circumstances  under  which 


1888.]  Matter  op  McGeaw.  97 

Opinion  of  tbe  Court,  per  Peckham,  J. 


thej  were  used,  and  applied  to  corporations  existing  by  virtue 
of  the  laws  of  tliis  state,  seems  to  me  a  plain  proposition. 

The  counsel  has,  however,  with  great  industry  and  research, 
cited  a  number  of  cases  from  our  own  courts  and  those  in 
other  states,  where  this  distinction,  he  claims,  has  been  admit- 
ted, and  in  cases,  too,  where  the  principles  involved  were  similar 
to  the  case  at  bar  (one  or  two  being,  he  says,  precisely  like  it), 
and  where  it  has  been  held  that  in  such  cases,  although  the 
corporation  lias  violated  the  law  of  its  being,  yet  no  one  but 
the  state  could  take  advantage  thereof. 

I  think  that,  with  the  exception  of  one  case,  they  were  all 
entirelv  different  from  this  one,  and  the  decisions  were  based 
upon  a  totally  different  and  probably  a  perfectly  unassailable 
ground. 

The  principal  case,  or  at  least  one  of  the  early  ones,  is  that 
of  Leazure  v.  HiUegas  (7  S.  &  R.  313),  which  arose  in  Penn- 
sylvania and  was  decided  in  1821.  The  restriction  in  the 
charter  of  the  Bank  of  North  America  was  that  the  bank 
should  not  purchase  and  hold  property  excepting  under  cir- 
cumstances therein  stated.  The  directors  of  the  bank  accepted 
from  their  grantor,  William  Henry,  a  conveyance  of  his  land 
(not  within  their  specified  powers)  at  a  fair  price,  in  payment 
of  a  debt,  hona  jide^  due.  The  question  was  whether  the 
corporation  could  hold  and  convey  a  title  ?  Tilghman,  Ch.  J., 
said  :  "  The  restriction  is  that  the  bank  shall  not  purchase  and 
'^  hold.  Purchasing  and  holding  are  very  different  things^ 
"  and  the  consequences  of  each  are  very  different.  To  pur- 
"  chase  and  hold  might  have  been  thought  dangerous,  but  to 
"  purchase,  subject  to  the  statutes  of  mortmain,  which  author- 
"  ized  the  state  to  appropriate  the  land  to  its  own  use,  could 
"  be  attended  with  no  danger." 

The  court  there  held  that  some  portions  of  the  mortmain 
laws  of  England  were  in  force  in  Pennsylvania,  to  the  extent! 
of  permitting  the  state,  as  the  sovereign  lord,  there  being  no 
mesne  lords,  to  enter  and  claim  the  forfeiture,  and  that  until 
the  state  did  so,  the  title  of  the  corporation  was  good,  and  it 
SioKELs  —Vol.  LXVI.     13 


98  Matter  of  McGraw.  [Nov., 

Opinion  of  the  Court,  per  Peckham,  J. 

could  convey  such  a  title  to  its  grantee.  No  such  laws  have 
been  in  force  in  tliis  state. 

Under  the  modern  acceptation  of  the  law  regarding  cor- 
porations, this  case  could  probably  be  supported  on  an 
entirely  different  ground,  viz.,  that  it  was  an  executed  con- 
tract or  conveyance,  upon  a  good  consideration,  and  that  the 
grantor  could  not  be  heard  to  dispute  his  own  grant  under 
the  circumstances ;  and  that  no  one  could  take  advantage  of 
this  violation  of  its  charter  by  the  corporation  excepting  the 
state,  which  could  proceed  to  forfeit  the  charter  because 
thereof.  The  case  is  no  authority  in  this  state  for  the  propo- 
sition that  none  but  the  state  can  interfere,  nor  is  it  of  any 
importance  upon  the  question  as  to  how  material  it  is  to  note 
the  absence  of  an  express  Umitation  in  words  upon  the  power 
to  take  property  under  the  charter  of  the  university.  Baird 
V.  Bank  of  Waahirvgton  (11  S.  &  R.  411)  is  a  somewhat 
similar  case,  and  decided  also  upon  the  authority  of  Leazure 
V.  HiUegm  {supra).  Ooundie  v.  Northampton  Water  Com- 
pany (7  Penn.  St.  233),  decided  in  1847,  refers  to  the 
Leazure  Case,  It  was  also  a  case  where  the  contract  was  on  a 
good  consideration,  and  the  company  had  the  right  to  contract 
for  the  land  and  pay  for  it,  and  a  deed  for  value  would  vest 
in  it  a  good  title,  subject  to  the  right  of  the  state  to  interfere, 
etc.  The  case  of  Runyan  v.  Coster  (14  Pet.  [U,  S.]  122), 
decided  in  1840,  upon  appeal  from  the  Circuit  Court  in 
Pennsylvania,  was  decided  with  express  reference  to  the 
statute  of  that  state,  passed  April  6, 1833,  relative  to  escheats, 
which  permitted  the  corporation  to  retain  the  title,  subject  to 
be  divested  at  any  time  by  the  commonwealth.  The  decision 
was  put  upon  the  ground  of  the  act  of  1833  and  the  doctrine 
of  the  Supreme  Court  of  Pennsylvania  in  the  Leaaure  Case, 
These  are  the  cases  cited  from  the  Pensylvania  courts,  and  it 
is  plain  they  furnish  no  support  for  the  contention  in  this  case, 
in  the  absence  of  those  laws  of  mortmain  upon  which  they 
were  founded. 

There  is  one  case,  however,  which  has  been  decided  by  the 
Supreme  Court  of  the  United  States  upon  the  question  of 
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who  may  take  advantage  of  a  violation  of  the  charter  in  rela- 
tion to  the  power  to  hold  property,  which  comes  very  near 
the  case  at  bar.  The  decision  of  that  court  goes  quite  a 
distance  towards  sustaining  the  contention  of  the  appellant's 
counsel,  although  there  was  another  ground  upon  which  the 
decision  could  rest.  The  very  great  respect  which  we  all  feel 
for  any  decision  of  the  Federal  Court  of  last  resort,  and  for 
any  opinion  given  by  its  learned  and  able  judges,  even  in 
cases  where  it  is  not  binding  upon  us,  renders  it  necessary  to 
examine  the  case  with  some  care.  The  case  is  Jones  v. 
Habersham  (107  U.  S.  174).  The  head-note  is :  "  Kestrictions 
"  imposed  by  the  charter  of  a  corporation  upon  the  amount  of 
"  property  it  may  hold  cannot  be  taken  advantage  of  coUater- 
"  ally  by  private  persons,  but  only  in  a  direct  proceeding  by 
"the  state." 

The  testatrix,  a  resident  of  the  state  of  Georgia  at  the  time 
of  her  death,  devised  and  bequeathed  to  the  Georgia  His- 
torical Society  certain  land  for  the  purposes  of  maintaining  a 
historical  society,  etc.  The  corporation  was  incorporated  in 
1839,  and  had  power  to  purchase,  take,  hold,  etc.,  lands  and 
tenements,  provided  the  clear  annual  income  of  such  real  and 
personal  estate  should  not  exceed  the  sum  of  $5,000.  It  was 
admitted  that  the  net  income  of  the  corporation  from 
property  held  by  it  at  the  time  of  the  death  of  the  testatrix 
was  between  $3,000  and  $i,000,  and  that  the  income  of  the 
property  bequeathed  to  it  by  her  will  would  add  $7,000  to 
that  income.  The  appellants,  who  were  the  heirs-at-law  and 
next  of  kin  of  the  testatrix,  claimed  that  the  gift  was  void 
in  totOy  as  it  gave  more  than  the  corporation  was  allowed  to  take 
or  hold.  The  court,  per  Gray,  J.,  stated  the  answer  to  such 
proposition  in  the  language  of  the  head-note  above  quoted, 
and,  without  argument,  referred  in  support  of  such  doctrine 
to  five  cases,  viz. :  Runyan  v.  Coster  (14  Pet.  122,  131); 
Smith  V.  Shdley  (12  Wall.  358,  361) ;  Boga/rdus  v.  Trinity 
Church  i4t  Sand.  Ch.  633,  758);  De  Camp  v.  Dobbins  (29 
N.  J.  Eq.  36) ;  Davis  v.  Old  Colony  Railroad  Company  (131 
Maes.  258,  273). 
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Upon  looking  at  those  cases  I  have  been  unable  to  find  tliat 
ihey  decide  the  principle  they  are  cited  to  sustain.  It  seems 
to  ine  that  the  question  was  not  really  and  fully  presented, 
discussed  or  decided  in  any  of  them.  The  first  case,  Runyan 
V.  Coster  (14  Peters,  supra),  has  already  been  cited  and  suffi- 
ciently discussed.  It  was  decided  upon  the  express  statute  of 
Pennsylvania,  and  can  be  no  authority  for  the  general  doctrine 
stated  by  Mr.  Justice  Gray  in  his  opinion.  The  next  case  is 
Smith  V.  Shelley  (12  Wall.  358-361).  The  bank  in  that  case 
had  been  incorporated  by  an  act  of  a  territorial  legislature, 
where  a  law  of  Congress  was  in  force  providing  that  no  act 
of  such  a  legislature  incorporating  a  bank  should  have  any 
force  until  approved  by  congress.  The  bank  had  power  under 
the  territorial  act  "  to  buy  and  possess  property  of  every  kind." 
Land  was  sold  to  it  for  a  money  consideration  paid  by  it. 

Mr.  Justice  Davis,  in  his  opinion,  said ;  "  It  is  insisted, 
"  however,  as  an  additional  ground  of  objection  to  this  deed, 
"  that  the  bank  was  not  a  competent  grantee  to  receive  title. 
"  *  *  *  It  could  not  legally  exercise  its  powers  until  the 
"  approval  of  congress  was  obtained,  but  this  defect  in  its 
"  constitution  cannot  be  taken  advantage  of  collaterally, 
u  *  *  *  Conceding  the  bank  to  be  guilty  of  usurpation, 
"  it  was  still  a  body  corporate  de  facto  exercising  at  least  one 
"  of  the  functions  which  the  legislature  attempted  to  confer 
"  upon  it,  and  in  stich  a  case  the  party  who  makes  a  sale  of 
"  real  estate  to  it  is  not  in  a  position  to  question  its  capacity 
"  to  take  the  title  after  it  has  paid  the  consideration  for  the 
'^purchase  "  This,  as  it  seems  to  me,  is  also  very  far  from 
authority  for  the  proposition  for  which  it  is  cited.  The 
grantor  dealt  with  it  as  a  corporation,  received  its  money,  and 
should  not  be  heard  to  deny  or  question  its  existence. 

The  next  case  cited  by  the  learned  judge  is  Bogardus  v. 
Trinity  Church  (4  Sand.  Ch.  633 ;  Vice-Chancellor's  opinion, 
720-758,  as  to  point  in  question.)  It  was  provided  that  the 
church  could  not  hold  more  than  an  income  of  £500.  The  fact 
was  that  when  the  grant  in  question  was  made  it  did  not  hold, 
with  the  grant,  nearly  as  much  as  it  was  allowed.     Then  the 
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vice-chancellor  said,  if  it  did,  it  was  a  question  between  the 
corporation  and  the  sovereign  power,  in  which  individuals 
have  no  concern,  and  of  which  they  cannot  avail  themselves 
in  any  mode  against  the  corporation.  This  was  mere  obiter. 
The  question  was  not  involved  nor  decided.  It  was  not  a  case 
of  a  devise  to  a  corporation  holding  at  the  time  of  the  devise 
more  property  than  the  law  permitted,  and  where  the  ques- 
tion was  whether  such  devise  was  good,  and,  if  bad,  whether 
the  property  (not  devised  by  a  valid  devise)  passed  to  the  heirs. 

The  defense  of  the  defendant  was,  among  others,  adverse 
possession,  and  that  defense  prevailed.  The  case  referred  to 
by  the  vice-chancellor  (ZZt^TwA^r^v.  Trinity  Churchy  24  Wend. 
587, 604,  629)  did  not  decide  the  question  either.  The  ground 
of  the  decision  was  that  the  plaintifiPs  claim  was  barred  by 
the  statute  of  limitations.  Cowen,  J.,  says  (p.  605) :  "Admit 
"  that  the  law  will  cast  no  title  on  the  corporation,  the  answer, 
"  in  the  words  of  the  statute,  is  equally  fatal.  You  have  been 
*'  out  of  possession  for  more  than  twenty  years,  and  are  thus 
"  disquahfied  to  maintain  an  action  to  recover  your  land  against 
"us  or  any  other."  It  was  a  decision  upon  a  question  of 
adverse  possession. 

Senator  Fubman  (page  629),  in  his  opinion,  assumes  from 
the  evidence  that  the  real  estate,  when  received,  counting  all 
defendant  ever  had,  did  not  amount  to  the  limitation  of  £500. 
He  adds,  in  giving  another  view  of  the  case,  that  the 
"restriction  is  a  mere  question  of  governmental  policy,  and 
"  individuals,  as  such,  have  nothing  to  do  with  it,  and  no  con- 
"  trol  over  it  That  it  is  only  voidable  at  the  instance  of  the 
"  gapreme  power."  He  cited  no  authorities  and  the  question 
was  not  before  him. 

The  case  is  only  authority  for  the  proposition  that  a  corpo- 
ration can  insist  upon  a  title  to  property  by  adverse  possession, 
which  when  proved  is  as  potent  to  close  the  mouth  of  a  claim- 
ant to  the  property  in  the  case  of  a  corporation  as  in  that  of 
an  individual.  To  same  effect,  Harpending  v.  Dutch  Church 
(16  Pet.  465);    Bogardus  v.  Trinity  Church  (4  Paige,  178). 

Then  comes"  the  case  of  De  Camp  v.  DdHlmis  (29  N.  J. 
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Eq.  36),  which  was  a  devise  to  a  charitable  corporation 
claimed  to  have  been  restricted  to  a  holding  of  property  to 
the  amount  of  $2,000  annual  value.  The  chancellor  found 
that  by  a  later  statute  the  restriction  did  not  exist.  He  then 
gave  a  dictum  that  if  a  corporation  takes  land  by  grant  or 
devise,  in  trust  or  otherwise,  which  by  its  charter  it  cannot 
hold,  its  title  is  good  as  against  third  persons  and  strangers  ; 
the  state  alone  can  interfere. 

This  dictum  is  opposed  by  another  distinguished  judge  of 
New  Jersey  (Chief  Justice  Beasley),  who,  on  appeal  to  the 
Court  of  Errors  and  Appeals  in  the  same  case,  took  occasion, 
in  delivering  the  unanimous  opinion  of  the  court,  while 
affirming  the  judgment  below,  to  dissent  from  any  such  view 
of  the  law.  I  shall  have  occasion  to  refer  to  the  case  again. 
{De  Camp  v.  DdbUna,  on  appeal,  31  N.  J.  Eq.  671,  690.) 
The  New  Jersey  case  cannot,  therefore,  be  regarded  as  the 
least  authority  for  the  main  proposition  under  discussion. 

The  last  case  cited  by  the  learned  justice  is  that  of  Dams 
V.  Old  Colony  Railroad  Company  (131  Mass.  258-273).  The 
case  decides  that  a  railroad  company  had  no  power  to  guarantee 
the  payment  of  the  expenses  of  a  musical  festival,  although 
it  was  expected  that  profits  would  result  to  the  railroad  com- 
pany therefrom. 

Incidentally,  and  as  part  of  the  general  argument,  the  court, 
in  the  opinion  at  page  273,  mentions  the  doctrine  contained  in 
the  Leazure  Case  {aupra)^  and  in  Old  Colony  Eailroad  C&rp. 
V.  Evans  (6  Gray,  25).  Neither  case  decides  the  question,  and 
it  was  not  involved  in  either.  This  completes  the  examina- 
tion of  the  cases  cited  in  the  opinion  in  Jones  v.  Habersham^ 
and  I  think  that  it  cannot  be  said  that  they  really  furnish  any 
very  secure  foundation  for  the  doctrine  contained  in  that  case, 
and  I  think  the  doctrine  is  opposed  to  the  principle  of  the 
Chamberlain  Case  {supra\  decided  by  this  court.  The 
other  cases  cited  in  the  printed  argument  of  the  counsel 
for  the  appellant,  are  mostly  cases  where  a  corporation  has 
contracted  with  parties  on  a  valid  consideration,  and  where  a 
conveyance  has  been  made  and  then  it  is  sought  to  raise  the 


1888.]  Matter  op  McGkaw.  103 

Opinion  of  the  Court,  per  Peckham,  J. 

qnefition  as  to  the  power  of  the  corporation  to  take  or  convey 
a  title,  and  it  has  been  held  that  in  such  cases  of  an  executed 
contract,  if  the  corporation  has  violated  the  statute,  the  par- 
ties seeking  to  set  up  such  violation  would  not  be  heard,  and  in 
such  case  none  but  the  state  would  be.  That  one  who  con- 
tracts with  a  corporation  shall  not,  under  such  circumstances, 
be  heard  to  raise  the  question,  is,  in  substance,  the  principle 
decided. 

Such  are  the  cases,  in  substance  and  principle,  of  Cowell  v. 
Springs  Co.  (100  TJ.  S.  55);  Rough  v.  Cook  Co.  Land  Co. 
(73  111.  23) ;  Alexander  v.  ToUeUon  Club  of  Chicago  (110 
id.  65);  Barnes  v.  Sudda/rd  (117  id.  237);  Col.  Tel.  Co.  v. 
AUa  Tel.  Co.  (22  Cal.  398);  Natoma  Water  Co.  v.  ClarJdn 
(14  id.  544);  Haywood  y.  Da/oidson  (41  Ind.  212);  Baker 
V.  Neff  (73  id.  68)  \  C.  B.  <&  Q.  Co.  v.  Lewis  (53  Iowa, 
101)  ;  Land  v.  Coffma/n  (50  Mo.  243) ;  Chambers  v.  City  of 
St.  I/yuis  (29  id.  576) ;  Barrow  v.  Nash)iUe^  etc.,  Tel.  Co. 
(9  Humph.  304);  Baker  v.  Northwestei^n  Gua/ranty  Co. 
(36  Minn.  185) ;  Missouri,  etc.,  Co.  v.  BuchweU  (2  Neb.  192). 
I  have  examined  all  of  these  cases,  and  while  the  facts  are,  of 
course,  not  precisely  similar,  yet  in  not  one  of  them  does  the 
fact  exist  of  a  devise  of  property  to  a  corporation  which  it 
cannot  hold,  because  the  limitation  has  been  reached  provided 
for  by  statute,  and,  of  course,  no  doctrine  that  in  such  a  case 
the  heirs  cannot  claim  the  property,  is  advanced. 

In  most  of  them  the  court  looks  upon  the  question  as  one 
of  a  forfeiture  of  the  charter  on  account  of  a  violation  of 
some  limitation  therein  contained,  and  in  such  case,  it  is  said, 
none  but  the  sovereign  can  raise  such  question. 

The  case  of  Hayward  v.  Da/vidson  (41  Ind.  212),  was 
that  of  a  devise  of  real  estate  to  county  commissioners  for 
the  use  of  the  county.  The  court  held  that  the  county  was 
authorized  to  acquire  and  hold  title  to  real  property  for  some 
purposes,  and  it  could  not  be  made  a  question  by  any  one, 
except  the  state,  whether  or  not  real  estate  acquired  by  such 
county  has  been  thus  acquired  for  authorized  purposes  or  not. 
That  the  title  passed  under  the  power  of  the  county  to  take 
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reftl  estate  for  some  purposes,  but  the  court  also  said  if  the 
charter  or  the  law  has  forbidden  a  corporation  to  take,  then  a 
deed  or  devise  passes  no  title. 
I  /  In  the  case  at  bar,  where  the  statute  authorizes  the  corpo- 
1  ration  to  hold  not  exceeding  a  limited  amount,  is  it  not  the 
I  same  thing,  in  substance,  as  a  prohibition  against  holding  and, 
therefore,  a  prohibition  against  taking  any  more  ?  And  when 
the  limit  is  reached,  is  it  not  the  same  as  an  original  prohibi- 
tion against  taking  any?  In  Chambers  v.  Giti/  of  St.  Louis 
{supra),  the  court  held,  also,  that  there  was  a  right  in  the 
city  to  take  and  hold  land©,  and  if  there  were  a  capacity  in 
the  vendor  to  convey,  so  soon  as  there  was  a  conveyance  there 
was  a  complete  sale,  and  if  the  corporation,  in  purchasing, 
violates  or  abuses  the  power  to  do  so,  that  is  no  concern  of  the 
vendor  or  his  heirs. .  It  is  a  matter  between  the  state  and  the 
dty.  This  case  rests  upon  the  same  principle  above  cdluded  to. 
In  the  case  of  Vidal  v.  Cfirard^s  Eaoecutors  (2  How.  [U.  S.] 
127),  the  trusts  created  by  the  will  of  Stephen  Girard  were 
held  valid,  and  the  court  said  that  in  such  a  case,  if  the  corpo- 
i*ation  were  incompetent  to  execute  them,  the  heirs  could  not 
take  advantage  of  such  fact,  as  that  could  only  be  done  by  the 
state  by  quo  warraMo  or  other  judicial  proceeding.  This  is 
upon  the  ground  that  the  trust  was  a  valid  trust,  and  if  so, 
and  the  corporation,  as  such,  had  no  power  to  execute  it,  the 
trust  did  not,  for  that  reason,  fail,  but  upon  the  failure  of  the 
corporation  for  lack  of  power,  to  execute  it,  a  court  of  equity 
would  appoint  a  new  trustee.  Of  course,  the  heirs  had  no 
interest  in  the  question  when  once  the  trust  was  declared 
valid,  whether  the  corporation  was  exceeding  its  power  in 
taking  upon  itself  the  execution  of  the  trust  or  not.  They  had 
no  title  to  or  any  further  interest  in  the  property.  They 
stood,  therefore,  in  respect  to  the  corporation,  as  any  other 
strangers.  The  case  does  not  aid  the  appellant  upon  the 
matter  under  review. 

I  have  not  yet  referred  to  all  the  cases  cited  by  the  inde- 
fatigable counsel  for  the  appellant,  but  I  have  read  them  all, 
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and  in  not  one  is  the  question  fairly  up  and  decided  in  the  way 
he  asks  the  court  to  decide  this  case. 

The  cases  decided  by  the  Supreme  Court  of  the  United 
States,  known  as  the  National  Bank  Mortgaging  Cases,  are 
cited  to  sustain  the  view  of  counsel.  {National  Bank  v 
Whitney,  103  U.  S.  99 ;  Fortier  v.  JSTew  Orleans  NaL  Bank, 
112  id.  439.) 

They  were  cases  where  the  bank  took  a  mortgage  from  a 
party  to  secure  future  advances  (against  the  act  of  congress), 
which  advances  it  subsequently  made,  and  for  the  non-payment 
of  which  it  attempted  to  foreclose  the  mortgage,  when  the 
mortgagor  set  up  the  violation  of  the  act.  The  court  held 
that  the  act  did  not  make  the  security  void,  and  that  the 
government  meant  that  the  only  penalty  should  be  the  right 
of  the  government  to  proceed  against  the  bank  for  a  judg- 
ment of  ouster  and  dissolution.  Certainly  the  party  who  had 
contracted  with  the  bank,  and  had  obtained  its  money  on  the 
faith  of  the  security,  had  no  equity  in  his  claim.  It  is  not, 
however,  in  the  least  analogous  to  the  subject  under  discussion. 
Yet,  even  in  that  case,  this  court  held  that  the  mortgage  was 
void  because  taken  in  violation  of  the  national  banking  act 
{Crocker  v.  Whitney,  71  N.  Y.  161),  and  it  was  stated,  as  thci 
undoubted  law  of  this  state,  that  a  contract  made  in  viola- 
tion of  a  statute  is  void,  and  it  is  immaterial  that  it  is  not  so' 
declared  in  the  statute  itself,  and  that  a  security  taken  in 
violation  of  a  statute  is  void. 

As  the  case  involved  the  construction  of  an  act  of  congress 
an  appeal  was  taken  to  the  Federal  Supreme  Court,  where  the 
judgment  was  reversed  and  the  penalty  for  a  violation  of 
the  act  was  held  to  consist  in  the  right  of  the  government  to 
proceed  against  the  bank  for  a  forfeiture  of  its  chai-ter,  and 
the  security  was  held  valid. 

The  counsel  refers  to  the  general  doctrine  of  ultra  vires  in 
respect  to  corporations,  and  shows  that,  as  matter  of  fact,  cor- 
porations have  power  to  violate  the  law  of  their  existence,  or, 
in  other  words,  to  do  wrong ;  and  he  cites  BisselZ  v.  Railroad, 
SiOTELS  --Vol.  LXVI.     14 
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Company  (22  N.  Y.  259) ;  Whitney  Arms  Company  v.  Bar- 
low (63  id.  63) ;  Atlantic  StaU  Bank  v.  Savery  (82  id.  292) ; 
Rider,  etc.,  v.  RoogU^I  id.  378). 

The  theory  upon  which  the  plea  of  vUra  vires  is  examined 
is  that  it  will  not,  as  a  general  rule,  prevail  whether  interposed 
for  or  against  a  corporation,  when  it  will  not  advance  justice 
but  will  accomplish  a  legal  wrong.     (See  above  cases.) 

I  do  not  perceive  that  any  assistance  accrues  to  the  appel- 
lant from  a  presentation  of  this  doctrine.  There  is  no  question 
between  these  parties  of  a  contra<;t  nature,  nor  any  fact  which 
ought  to  preclude  the  respondents  from  setting  up  any  legal  bar 
to  the  right  of  the  corporation  to  take  title  to  property  which 
they  claim  either  as  heirs-at-law  or  as  legatees  or  devisees. 

The  cases  of  th^  EUvaied  Railroad  (70  N.  Y.,  327,  338) 
and  Moore  v.  Brooklyn^  etc..  Railroad  (108  id.  98,  104) 
are  cited  to  show  that  none  but  the  sovereign  can  take  advan- 
tage of  a  forfeiture  of  the  charter,  and  that  must  be  in  a 
direct  proceeding  against  the  corporation.  The  principle  is 
undenied.  But  in  a  case  like  this  it  is  no  forfeiture  that 
is  being  insisted  upon.  It  is  simply  a  question  of  title  to  the 
property,  and,  provided  it  has  not  been  legally  devised  or 
bequeathed,  it  necessarily  vests  in  the  heir  or  next  of  kin. 

But  it  is  said  that  where  property  is  given  to  a  corporation 
which  has  power  to  take  or  hold  under  some  circumstances, 
the  title  vests  in  the  corporation,  for  otherwise  the  state  would 
never  obtain  the  right  to  forfeit  even  the  charter  for  a  viola- 
tion thereof.  The  argument  is,  the  corporation  would  answer 
a  claim  to  forfeit  the  charter  by  the  fact  that  the  charter  pre- 
cluded it  from  taking  such  property,  and,  therefore,  as  it  could 
not,  it  had  not  done  so.  I  do  not  see  the  force  of  the  argu- 
ment. The  charter  may  preclude  the  rightful  taking  of  the 
property  by  the  corporation,  and  may  prevent  the  legal  title 
from  vesting  in  it,  but  that  has  nothing  to  do  with  the  fact  that, 
nevertheless,  the  corporation  has,  as  a  physical  act,  taken  the 
property  and  may  be  insisting  upon  its  right  to  keep  it  as 
matter  of  law.  In  such  case  can  there  be  any  doubt  that  the 
corporation  has  taken  and  is  holding  the  property  as  its 
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own  and  in  defiance  of  the  charter,  and  that  it  may  be 
punished  by  having  its  charter  forfeited,  although  the  right- 
ful owner  of  the  property  may  thereafter  obtain  his  own? 
The  fact  that  he  does  obtain  it  is  no  answer  to  the  other  fact 
that  the  corporation  had  taken  it,  nor  is  it  any  legal  answer  to 
the  claim  of  forfeiture  of  the  charter,  on  the  part  of  the  state, 
that  it  was  unsuccessful  in  continuing  to  hold  the  property 
against  the  charter  provisions. 

Although  we  never  adopted  or  enacted  the  English  statutes 
of  mortmain,  yet  in  this,  as  in  other  states,  we  have  a  decided 
mortmain  policy.  It  is  found  in  our  statute  in  relation  to 
wills,  prohibiting  a  devise  to  a  corporation  unless  specially 
permitted  by  its  charter  or  by  some  statute  to  take  property 
by  devise.  ,  '  .  • 

"  It  is  a  statute  of  mortmain,  j-esting  on  a  mortmain  policy 
"  as  distinctly  as  any  act  of  the  British  parliament.  *  *  * 
"  The  necessity  is  recognized  of  forbidding  the  acquisition  by 
"  will,  unless  the  legislature,  in  granting  the  charter,  and  in 
"  full  view  of  the  reasons  for  so  doing,  think  proper  to  confer 
"  the  power  in  express  terms.  *  *  *  Nor  is  tliis  neces- 
"  sity  by  any  means  a  fanciful  one.  It  is  eminently  praise- 
"  worthy  to  give  in  the  interest  of  charity  and  religiQ(n.  But 
"  in  the  last  hours  of  life  exaggerated  impressions  of  chari- 
"  table  or  religious  duty  often  obscure  the  judgment  of  men 
"  and  subject  them  to  undue  influence  and  persuasion.  Against 
"  these  the  statute  is  intended  to  guard,  because  it  is  in  behalf 
"  of  associations  incorporated  for  pious  and  benevolent  pur- 
"  poses  that  the  sentiments  of  men  in  such  situations  are 
"  most  generally  appealed  to.  The  enactment  is,  therefore^ 
^^prohibitory  and  it  ought  to  he  expounded  and  applied  in 
"  thM  sensed  (Per  Comstock,  Ch.  J.,  in  Downing  v.  Mar- 
shall, 23  N.  Y.  366,  387.) 

'^  Judges  have  given  the  widest  possible  scope  to  statutes  in 
"  restraint  of  the  disposal  of  property  in  mortmain,  and  have 
"  been  astute  in  their  arguments  for  the  application  of  such 
"  statutes  to  cases  as  they  arose.  (Per  GiBsosr,Ch.  J.,  HUZyard  v. 
"  MiUeTy  10  Penn.  326.)    The  courts  oijght  not  to  impute  an 
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"iuteut    to  the  legislature  not  clearly  expressed,  in  direct 
"  hostility  to  the  traditions  and  policy  of  the  past.     *    *    * 
"  Claiming  property  and  seeking  the  aid  of   the  courts   to 
"  roach  it,  the  corporation  can  rely  only  on  the  warrant  and 
"  authority  conferred  by  law,  and  cannot  claim  in  transgression 
"or    excess    of    that    authority.     *     *     *     Doubtless,    the 
*' restriction    upon    corporations  is    a  governmental   regula- 
"tion,  and  one  of  policy,  and  to  be  enforced  by  the  govern-! 
"  ment ;  but  an  individual  whose  interests  will  be  affected  by 
"  a  transgression   of   the  rule,  may   assert  and   insist  upon/ 
"the  limitation  as  a  restriction  upon  the  power  of  the  corJ 
"poration   to  take."     (Per   Allen,   J.,  in    Chamherlain  v. 
Chamberlain,  43  N.  Y.  424-439.) 

Under  our  general  statutes  upon  the  subject  of  the  right  to 
take  or  hold  property  by  corporations,  and  reading  them  in 
connection  with  the  provisions  of  the  charter  of  the  university, 
we  should  be  astute  in  our  arguments  against  the  application 
of  the  mortmain  statutes  instead  of  in  favor  of  them,  if  we 
should  decide  that  the  language  of  the  charter  did  not  apply 
as  well  to  a  taking  as  of  a  holding  of  property  beyond  the 
expressed  limit 

There  can  be  no  doubt  that  it  is  the  law,  in  this  state  at  least, 
that  if  there  be  a  prohibition  against  the  taking  of  property 
beyond  a  certain  amount  or  value,  a  devise  or  bequest  to  a  cor- 
poration of  property  which  will  exceed  the  amount  or  value 
'  which  the  corporation  is  permitted  to  take,  will  be  void  for  the 
excess.  This  is  expressly  decided  in  the  Chamherlain  Case,  and 
I  we  think  it  was  rightly  decided.  Nor  is  there  any  doubt  that  in 
such  a  case  the  heirs  or  next  of  kin  can  raise  the  question. 
This  was  also  decided  in  the  same  case.  (See,  also,  White  v. 
Howa/rd  (46  N.  Y.  144).  When  we  come  to  the  conclusion, 
therefore,  that  this  university  is  by  law  precluded  (or  was  pre- 
cluded at  the  time  of  the  death  of  Mrs.  Fiske)  from  taking 
more  than  the  -amount  of  property  limited  in  its  charter,  we 
bring  the  case  precisely  within  the  lailes  laid  down  in  the 
cases  just  cited. 

The  language  of  Chief  Justice  Beasley,  in  the  case  of 
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De  Camp  v.  Ddbhina  (31  N.  J.  Eq.  690),  is  very  appro- 
priate here.  He  Bays:  "Nor  can  I  assent  to  the  other 
"  proposition  that  if,  as  the  contention  assnmes,  this  bequest 
"  is  violative  of  the  law  if  carried  into  effect,  that  none  but 
"  the  state  can  intervene.  I  find  no  warrant  for  such  a  doctrine, 
''  either  in  the  legal  principles  belonging  to  the  subject  or  in 
"  the  adjudications.  There  can  be  no  doubt  that  there  are 
"  cases  in  which,  where  a  corporation  has  acquired  rights  of 
"  property  to  an  extent  or  in  a  manner  unwarranted  by  its 
"  charter,  no  one  but  the  public  can  have  the  right  to  complain. 
"  A  grantor  making  title  to  a  corporation  might  be  estopped 
"  from  questioning  the  effect  of  his  own  conveyance.  So  a 
"mere  stranger  could  not  question  such  a  corporate  title. 
"  But  I  have  not  observed  any  decision  that  asserts,  where  a 
"  title  is  created  by  devise  which  vests  in  a  corporation  for  its 
"  own  use  a  larger  quantity  of  property  than  the  laws  authorize, 
"  that  the  heir-at-law  has  no  right  to  make  objection.  The 
"  authorities  referred  to  do  not  lend  countenance  to  such  a 
"doctrine."  The  learned  judge  refers  to  the  cases  of 
Bogard^ca  v.  Trinity  Church  and  Leazure  v.  HUlegas  (both 
cited  8upra\  and  continues :  "  These  cases  rest  on  the  obvious 
"  principle  that  the  capacity  of  the  corporate  body  to  become 
"  the  grantee  in  the  given  case  cannot  be  challenged  by  a  party 
"  who  does  not  stand  in  a  position  to  raise  the  question.  In 
"  such  a  position  it  would  be  true  that  the  state  alone  could 
"  object  to  such  corporate  act.  But  such  instances  are  to  be  [ 
"  discriminated  from  that  other  class,  where  the  corporation 
"  claims  to  take  and  hold  by  devise,  in  contravention  of  law, 
"  and  the  heir  of  the  devisor  is  the  party  complaining.  In 
"  this  latter  situation  the  doctrine  enforced  in  the  cases  does 
"  not  apply.  *  *  *  I  have  no  doubt  that  the  heir-at-law 
"  has  a  standing  in  court  to  raise  such  a  contention,  and  that 
"  in  a  court  of  equity  he  would  be  entitled  to  prevail  if  he 
"  could  succeed  in  establishing  the  proposition  on  which  such 
"  defense  rests."  The  court  affirmed  the  judgment  below  on 
the  ground  that  the  corporation  w^  not  prohibited  from  taking 
the  property. 
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I       The  counsel  claims,  however,  that  a  devise  to  a  corpo- 

,  ration  vests  the  title  in  it,  so  far  as  the  question  of 
capacity  is  concerned,  whenever  it  would  in  the  case  of  a  sale 
for  a  valuable  consideration.  Hence  he  says  that  the  cases 
of  sales  above  cited  are  decisive  of  this,  if  they  be  admitted  as 
well  decided.     In  the  case  of  an  executed  sale,  however,  the 

'  question  of  vUra  vireSy  as  set  forth  in  the  modem  cases,  comes 
in  play,  and  the  question  of  a  want  of  title  in  the  corporation 
in  such  case  would  not  be  permitted  to  be  raised  by  the 
grantor  or  his  heirs,  because  it  would  be  against  justice  and 
would  accomplish  a  legal  wrong.  {Whitney  Arms  Co.  v. 
Barlow,  63  N.  T.  62.) 

The  question  of  an  executed  gift  without  consideration  by 
a  donor,  by  an  absolute  delivery  to  a  corporation  without 

^  power  to  take,  is  also  instanced,  and  the  question  is  asked 
whether  the  title  vests  in  such  a  case  in  the  corporation  so 
that  the  donor  or  liis  heirs  could  not  recover  it  back,  and  if  it 
do,  the  counsel  asks  where  is  the  difference  in  the  two  cases. 
It  is  time  enough  to  decide  such  a  case  when  it  arises.  But 
it  seems  to  me  there  is  a  decided  diflference.  In  the  one  case 
the  gift  is  made  mter  vivos  by  the  absolute  owner,  and  it  is 
made  effectual  as  to  him  by  a  delivery.  In  such  case  it  would 
seem  that  he  stands  in  no  position  to  ask  the  aid  of  the  court 
to  get  him  out  of  a  situation  into  which  he  voluntarily  entered 
with  his  eyes  open,  and  the  court  might  well  say  to  him  that 
he  stood  in  no  position  to  attack  the  right  of  his  donee  to 
properly  which  he  freely  and  absolutely  gave  it.  As  to  his 
heirs  it  could  be  said  that  their  ancestor  had  made  a  dispo- 
sition of  property  which  was  absolutely  his  own  in  his  life- 
time, and  in  such  a  way  that  he  could  not  question  its  validity, 
and  that  as  A<?  could  not,  they  succeeding  only  to  his  rights, 
were  alike  disabled. 

In  the  case  of  a  devise,  however,  the  case  is  essentially 
,  different.  The  will  doe^  not  take  effect  until  the  testator's 
f  death,  and  then,   if  his  property  is  not  legally  devised  or 

'  bequeathed,  no  title  vests  for  a  single  moment  in  the  devisee, 
or  legatee,  but  it  vests  instantly  in  the  heir  or  next  of  kin  j 
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and  the  corporation  claiming  nnder  the  will  asks  the 
the  law  to  give  the  property  to  it,  and  in  so  doing 
show  the  authority  it  has  to  take.     And  if  there  were  only  a  I 
prohibition  in  words  against   holding  the  property,  would ' 
the  law  not  be  doing  a  vain  thing  in  handing  it  over  to  a 
corporation  which  by  the  very  fact  of  holding  would  render 
itself  liable  to  have  its  charter  forfeited  on  that  account? 
Would  not  the  prohibition  against  holding  be  properly  and 
necessarily  construed  as  a  prohibition  against  taking  also  ? 

Is  not  this  an  argument  against  the  right  of  the  corporation 
to  take^  if  by  holdifig  it  is  thus  rendered  liable  to  such  a 
penalty?  And  is  it  not  an  argument  in  favor  of  the  con- 
struction of  the  language  in  the  charter  that  the  limitation 
upon  the  power  to  hold  property  is,  under  all  the  circum- 
stances, a  limitation  upon  the  power  to  take  any  more  than 
can  legally  and  properly  hold  ? 

One  more  statement  must  be  noticed.  It  is  said  that  as  tlie  ^ 
legislature,  subsequently  to  the  death  of  Mrs.  Fiske,  passed 
an  act  which  took  away  any  limitation  on  the  power  of  the 
university  to  hold  property,  this  action  of  the  legislative 
department  of  the  government  throws  a  strong  light  upon 
what  is  the  policy  of  the  state  regarding  institutions  of  learr- 
ing,  and,  in  the  view  of  appellant's  counsel,  waives  the  right 
which  might  have  existed  on  the  part  of  the  state  to  claim  a 
forfeiture  of  the  charter  of  the  corporation.  But  the  policy 
of  the  state  in  relation  to  what  may  be  called  its  mortmain 
laws  is  to  be  gathered  from  its  statutes  of  general  application  on 
that  subject,  and  cannot  be  said  to  be  altered  by  the  passage 
of  special  acts  regarding  particular  corporations. 

Nor  do  I  think  the  counsel  for  appellant  shows  any  change 
in  the  general  policy  of  the  state  by  referring  to  the  acts  of 
1840  and  1841,  already  cited,  as  indicating  a  purpose  to  open 
the  door  to  an  unlimited  accumulation  of  property  by  educa- 
tional institutions  in  general.  Those  acts,  as  has  been  said, 
did  not  enlarge  the  capacity  of  corporations  to  take  property 
more  than  they  could  take  under  the  general  laws,  Tlie  act 
of  1864,  as  to  union  and  high  schools,  by  which  the  board  of 
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education  has  power  to  take  and  hold  property  for  educational 
purposes,  ajid  where  permission  was  given  to  bequeath  property 
to  the  state  or  to  the  superintendent  of  public  instruction  for 
the  support  or  benefit  of  common  schools,  or  to  any  county 
or  district  school  commissioner,  for  such  support,  does  not 
betray  any  change  in  the  policy  of  the  state  upon  this  subject. 
The  bequests  spoken  of  are  to  the  political  subdivisions  of  the 
state  or  to  the  state  itself  as  a  corporation,  but  in  its  political 
capacity,  and  the  property  remains  to  be  administered  by  the 
state  officials  or  the  officers  of  such  political  subdivisions,  for 
the  purposes  of  education  in  the  common  or  high  schools 
which  the  people  are  taxed  to  support.  This  is  an  entirely 
different  thing  from  gifts  to  what  may  be  termed  a  private 
educational  establishment.  Our  courts  liave  been  quite  unani- 
mous in  their  opinions  as  to  what  the  policy  of  the  state  was 
and  is  on  this  matter ;  and  the  extracts  I  have  made  regarding 
it,  from  the  opinions  of  two  very  eminent  former  judges  of 
this  court,  could  be  added  to  very  largely  by  citing  opinions 
of  other  judges  in  our  own  state,  but  it  is  not  necessary. 

However  perfect  may  be  the  waiver  in  the  act  alluded  to, 
of  the  right  of  the  state  to  forfeit  the  charter  of  this  university 
on  account  of  any  alleged  violation  thereof,  such  act  can,  of 
course,  have  no  possible  effect  upon  rights  of  property  which 
vested  at  the  death  of  Mrs.  Fiske  and  before  the  passage  of 
the  act  in  question.     ( Whits  v.  Howwrd^  46  N.  T.  144.) 

The  counsel  asks  what  is  to  be  done  in  regard  to  the  real 
property  in  other  states,  if  we  hold  this  corporation  has  no 
I^ower  to  take  any  more  property  ?  It  is  said  the  surrogate  has 
found,  as  a  fact^  that  the  university  had  legal  capacity  to  take 
and  did  take  by  devise  all  the  real  property  the  title  to  which 
was  in  Mrs.  Fiske  at  the  time  of  her  death,  in  those  states. 
He  says  the  title  to  real  estate  is  governed  by  the  laws  ot  the  states 
where  the  real  property  is  situated.  And  that  in  the  states  in 
question  it  is  held  that  a  corporation  can  take  under  such  cir- 
cumstances as  this  case.  This  will  devises  no  real  estate  to 
Cornell  University, 

It  gives  to  the  university  $40,000  in  trust  for  the  erection 
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and  furnishing  and  support  and  maintenance  of  a  hospital ; 
$50,000,  in  ti-UBt,  for  completing  and  perfecting  the  McGraw 
building ;  $200,000,  in  trust,  for  the  McGraw  library  f imd, 
and  it  gives  and  devises  the  residue  of  the  property  of  the 
testatrix,  if  any,  to  be  added  to  the  last  mentioned  fund.  It 
then  directs  that  the  estate  of  the  testatrix  shall  be  converted 
into  money  or  available  securities  by  her  executor  as  soon  as  it 
can  be  done,  having  in  view  the  best  interests  of  the  estate. 
This  direction  to  convert  operated  as  an  equitable  conversion 
of  the  estate  of  the  testratrix  into  money  or  available  securi- 
ties, and  hence  no  real  estate  in  other  states  has  been  devised  by 
her  to  the  university.  It  is  needless  to  inquire  what  would 
have  been  the  rule  in  case  real  estate  in  other  states  had  been 
specifically  devised  to  the  university,  while  this  court  should 
at  the  same  time  decide  that  it  held  property  up  to  its  charter 
limit,  and  that  it  had  no  capacity  to  take  or  hold  any  more 
real  or  personal  property  than  the  amount  specified  in  its 
charter. 

Upon  a  review  of  the  whole  question  as  to  the  proper 
construction  of  the  legislation,  general  and  special,  affecting 
this  university,  I  am  of  the  opinion  that  it  had  no  power 
to  take  or  hold  any  mor6  real  and  personal  property  than 
$3,000,000,  in  the  aggregate. 

Second.  Coming  to  the  conclusion  I  have,  on  the  first  branch 
of  the  case,  it  becomes  necessary  to  examine  the  second  and 
only  remaining  question,  viz.  :  Does  this  property,  if  taken 
and  held  by  the  university,  exceed  the  amount  which  by  law 
it  can  hold  ? 

The  decision  of  such  question  depends  partly  upon  the  view 
which  should  be  taken  of  the  character  of  the  holding  under 
which  the  university  now  possesses  certain  property,  which  is 
described  in  the  finding  of  the  surrogate  as  property  derived 
from  the  nation  and  state,  and  which  he  finds  amounted  to 
$2,088,012.78,  and  which  was  made  up,  as  he  also  finds,  of 
western  land  contracts,  $439,834.22,  and  of  western  lands  to 
the  amount  of  $1,648,178.56 ;  and  he  states,  as  part  of  his 
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finding,  that  this  total  of  $2,088,012.78,  was  due  or  payable 
by  the  university  to  the  state,  or,  in  other  words,  that  the  uni- 
versity owed  the  state  that  sum,  and  consequently  it  should 
not  be  regarded  as  any  part  of  its  property.  This  finding  has 
not  been  concurred  in  by  the  General  Term,  which  has  modi- 
fied it  by  holding  that  the  same  is  to  be  taken  into  account  as 
part  of  the  property  of  the  university. 

The  state  of  facts  under  which  the  question  arises  is  undis- 
puted, and  it  becomes  a  question  of  law  as  to  what  is  the 
proper  legal  inference  to  be  drawn  from  the  undisputed  facts, 
and  the  decision  of  that  question  is  reviewable  in  this  court. 

Stated  as  briefly  as  may  be,  the  facts  are  these :  In  July, 
1862,  the  congress  of  the  United  States  passed  "An  act  donat- 
"  ing  the  public  lands  to  the  several  states  and  territories  which 
"  may  provide  colleges  for  the  benefit  of  agriculture  and  the 
"  mechanic  arts."  A  certain  proportion  of  the  public  lands 
was  in  and  by  this  act  donated  to  the  different  states  for  the 
purposes  above  expressed,  but  to  such  donation  or  grant  there 
were  attached  several  conditions,  among  which  were  these : 

(a.)  The  lands  should  be  selected  in  the  state  making  the 
selection,  if  there  were  public  lands  enough  within  it  to  per- 
mit it,  if  not,  the  secretary  of  the  interior  was  directed  to 
issue  to  each  of  the  states  land  scrip  to  the  amount  in  acres 
for  the  deficiency,  which  scrip  was  to  be  sold  by  the  state  and 
the  proceeds  thereof  to  be  applied  to  the  uses  and  purposes 
prescribed  in  the  act,  and  for  no  other  use  or  purpose  whatever. 

(J.)  In  no  case  should  any  state,  to  which  land  scrip  was 
issued,  be  allowed  to  locate  the  same  within  the  limits  of  any 
other  state  or  territory  in  the  United  States,  but  their  assignees 
might  locate  it  upon  any  of  the  unappropriated  lands  of  the 
United  States. 

(c.)  All  expenses  of  management,  superintendence  and  taxes 
from  the  date  of  the  selection  of  lands  previous  to  their  sale, 
and  all  expenses  for  the  management,  etc.,  of  the  moneys 
received  from  such  sales,  were  to  be  paid  by  the  state,  so  that 
the  entire  proceeds  of  the  sales  of  the  lands  should  be  applied 
to  the  purposes  named. 
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{d.)  All  moneys  derived  from  the  sale  of  the  lands  by  the 
states  to  which  they  were  apportioned,  and  from  the  sales  of 
land  scrip,  were  to  be  invested  by  the  state  in  stocks  of  the 
United  States  or  of  the  states,  or  some  other  safe  stocks,  yield- 
ing not  less  than  five  per  cent  upon  the  par  value  of  such 
stocks,  and  the  moneys  so  invested  were  to  constitute  a  per- 
petual fund,  the  capital  of  which  should  remain  forever 
undiminished,  and  the  interest  of  which  should  be  inviolably 
appropriated  by  each  state  to  the  endowment  and  maintenance 
of  at  least  one  college  where,  among  others,  agriculture  and 
the  mechanic  arts  should  be  taught. 

{e,)  If  any  portion  of  the  invested  fund,  or  any  portion  of 
the  interest  thereon,  should  by  any  action  or  contingency  be 
lost  or  diminished,  it  was  to  be  replaced  by  the  state  to  which 
it  belonged,  so  that  the  capital  of  the  fund  should  remain 
forever  undiminished,  and  the  annual  interest  should  be  regu- 
larly applied  without  diminution  to  the  purposes  mentioned  in 
the  act.  To  these  conditions  the  state  was  required  to  give 
its  assent  by  legislative  act,  and  the  grant  was  only  authorized 
upon  the  acceptance  of  them  by  the  state. 

Any  state  taking  the  benefit  of  the  provisions  of  the  act 
was  required  to  provide,  within  five  years,  at  least  not  less 
than  one  college  as  provided  in  the  act.  This  state,  by  an  act 
passed  May  6,  1863,  duly  accepted  the  grant  and  gave  its 
assent  to  the  conditions  thereof.  The  comptroller  was  author- 
ized to  receive  the  land  scrip  (as  the  state  had  no  public  lands 
of  the  United  States  unappropriated  within  its  borders),  and 
to  sell .  the  same  and  to  make  all  necessary  arrangements, 
employ  agents,  etc.,  as  he  deemed  expedient  for  effecting  a 
judicious  sale  of  such  scrip.  Land  scrip  representing  989,920 
acres  of  land  was  then  issued  by  the  secretary  of  the  interior 
to  the  comptroller,  and  was  embraced  in  6,178  pieces  of  scrip 
for  160  acres  each.  The  comptroller  sold  about  76,000  acres 
at  the  rate  of  eighty-five  cents. 

In  1865  the  legislature  chartered  Cornell  University,  as  a 
compliance  on  the  part  of  the  state  with  one  of  the  conditions 
upon  which  it  received  the  land  scrip,  and  in  the  charter  the 
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income,  revenue  and  avails  which  should  be  received  from  the 
investment  of  the  proceeds  of  the  sale  of  the  land  scrip  were 
appropriated  to  the  university,  and  were  to  be  paid  over  to  the 
trustees  thereof  for  its  use  and  for  the  purposes  defined  in 
the  act  of  congress.  This  gift,  however,  was  upon  the  condi- 
tion that  Ezra  Cornell  should  give  $500,000  to  the  university 
and  $25,000  to  the  trustees  of  Genesee  College  at  lima,  in  this 
state.     Both  gifts  were  made  by  Mr.  Cornell. 

Congress  having  donated  this  immense  amount  of  land, 
upon  the  conditions  named  in  the  act,  and  the  state  having 
accepted  such  gift  upon  the  conditions  named,  and  hav- 
ing received  the  scrip  and  incorporated  the  university,  and 
appropriated  to  it  the  income  arising  from  the  interest  on  the 
proceeds  of  the  sales  of  such  scrip,  and  the  university  having 
received  the  gift  of  half  a  miUion  from  Mr.  Cornell,  the  great 
question  then  arising  was  in  regard  to  the  best  means  of 
disposing  of  such  scrip  for  the  best  price,  so  that  the 
income  for  the  university  should  be  increased  to  the  greatest 
extent  therefrom.  The  result  of  throwing  into  market 
such  an  enormous  amount  of  the  public  lands  as  had  been 
donated  by  congress  to  the  several  states  was  a  fall  in  the 
market-value  of  the  land,  and,  of  course,  of  the  scrip  which 
represented  it.  In  the  fall  of  1865  Mr.  Cornell  had  purchased 
some  scrip  of  the  comptroller,  representing  100,000  acres  for 
$50,000,  and  had  given  his  bond  foi  that  sum  upon  condition 
that  all  the  profits  which  should  accrue  from  the  sale  of  the 
land  should  be  paid  to  the  Cornell  University.  In  this  con- 
dition of  matters  the  legislature  passed  an  act  (April  10, 1866) 
which  is  as  follows : 

"  Section  1.  The  comptroller  is  hereby  authorized  to  fix  the 
price  at  which  he  will  sell  and  dispose  of  any  or  of  all  the  lands 
or  land  scrips  donated  to  this  state  l)y  the  United  States  of 
America,  by  act  of  congress  approved  July  second,  eighteen 
hundred  and  sixty-two,  and  entitled  ^An  act  donating 
public  lands  to  the  several  states  and  territories,  which  may 
provide  colleges  for  instruction  in  agriculture  and  the  mechanic 
arts.'     Such  price  shall  not  be  less  than  at  the  rate  of  thirty 
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cente  per  acre  for  said  lands.  He  may  contract  for  the  sale 
thereof  and  sell  the  same  to  the  trustees  of  the  Cornell 
University.  If  the  said  trustees  shall  not  agree  with  the  said 
comptroller  for  the  purchase  thereof,  then  the  commissioners 
of  the  land  office  may  receive  from  any  person  or  persons  an 
application  for  the  purchase  of  the  whole  or  any  part  thereof 
at  the  price  so  fixed  by  the  said  comptroller,  and  may,  if  they 
are  satisfied  that  the  said  person  or  persons  will  fuUy  carry 
out  and  perform  the  agreement  hereinafter  mentioned,  sell  the 
same,  or  any  part  thereof,  to  the  said  person  or  persons.  But 
said  trustees,  or  such  person  or  persons,  shall  at  the  same  time 
make  an  agreement  and  give  security  for  the  performance 
thereof  to  the  satisfaction  of  the  comptroller,  to  the  effect  that 
the  .whole  net  avails  arid  profits  from  the  sale  of  scrip,  or  the 
location  and  use  by  said  trustees,  person  or  persons,  of  the  said 
lands,  or  of  the  lands  located  under  said  scrip,  shall  from  time 
to  time,  as  such  net  avails  or  profits  are  received,  be  paid  over 
and  devoted  to  the  purposes  of  such  institution  or  institutions 
as  have  been  or  shall  be  created  by  the  act  chapter  five  hun- 
dred and  eighty-five  of  the  Laws  of  eighteen  hundred  and 
sixty-five  of  the  state  of  New  York,  in  accordance  with  the 
provisions  of  the  act  of  congress  hereinbefore  mentioned. 
And  the  said  trustees,  person  or  persons  to  whom  the  said 
lands  or  scrip  shall  be  sold,  shall  report  to  the  comptroller, 
annually,  under  such  oath  and  in  such  form  as  the  comp- 
troller shall  direct,  the  amount  of  land  or  scrip  sold,  the  prices 
at  which  the  same  have  been  sold  and  the  amount  of  money 
received  therefor,  and  the  amount  of  expenses  incurred  in  the 
location  and  sale  thereof. 

"  §  2.  The  comptroller  is  authorized,  from  time  to  time  as  he 
shall  see  fit,  to  make  such  examination  into  the  actions  and 
doings  of  his  vendees  of  said  lands  or  scrip  therewith  as  he 
shall  deem  necessary  to  ascertain  and  determine  what  are  the 
net  avails  of  the  said  lands  or  scrip  from  the  sale  or  from  the 
location  and  use  thereof  by  his  said  vendees. 

"  §  3.  This  act  shall  take  effect  immediately." 
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Under  tliis  act  the  comptroller  fixed  the  price  of  the  land 
at  fifty  cents  per  acre,  which,  under  all  the  circnmstancesj  waa 
considered  a  fair  amount. 

The  trustees  of  the  university  did  not  apply  to  purchase  the 
scrip  under  the  act  of  1866,  and  on  the  4th  of  August,  1866, 
the  commissioners  of  the  land  office  made  an  agreement  with 
Ezra  Cornell  for  the  sale  to  him  of  all  the  remaining  scrip 
undisposed  of,  represented  by  5,087  certificates  of  160  acres  each. 

The  agreement  was  entered  into  between  the  commissioners 
and  Mr.  Cornell,  under  the  authority  of  the  above-quoted  act 
of  1866,  and 'as  the  decision  of  the  question  turns  to  a  large 
extent  upon  the  proper  construction  and  meaning  of  this 
agreement,  it  is  thought  better,  although  the  agreement  is 
quite  long,  to  insert  it  in  full  so  the  whole  force  and  effect  of 
the  same  may  be  observed.     It  is  as  follows  : 

"  This  agreement,  made  this  fourth  day  of  August,  eighteen 
hundred  and  sixty-six,  between  the  people  of  the  state  of  New 
York,  through  their  commissioners  of  the  land  office,  acting 
under  and  by  virtue  of  chapter  481  of  the  Laws  of  1866,  of 
the  first  part,  and  Ezra  Cornell,  of  Ithaca,  New  York,  of  the 
second  part,  witnesseth :  That  the  said  party  of  the  first  part 
hereby  agrees  to  sell  and  assign  and  deliver  to  the  party  of 
the  second  part,  all  of  the  agricultural  land  scrip  now  in  the 
possession  or  ownership  of  the  state  of  New  York,  consisting 
of  five  thousand  and  eighty-seven  certificates,  each  represent- 
ing one  hundred  and  sixty  acres,  on  the  following  terms  and 
conditions : 

'^Firat  That  said  party  of  the  second  part  shall  receive  said 
scrip  from  time  to  time,  as  the  same  can  be  judiciously  located, 
in  parcels  representing  not  less  than  twenty-five  thousand 
acres,  paying  therefor  into  the  treasury  of  the  state,  on  its 
assignment  and  delivery  to  him  by  the  comptroller,  at  the  rate 
of  thirty  cents  per  acre,  in  lawful  money  of  the  United  States, 
or  of  the  state  of  New  York,  or  in  other  good  and  safe  stocks 
or  bonds,  to  be  approved  by  the  comptroller,  and  drawing  not 
less  than  five  per  cent  interest  per  annum,  and  at  the  same 
time  depositing  with  the  comptroller  stocks  or  bonds  to  be 
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approved  by  him,  to  an  amount  equal  to  an  additional  thirty 
cents  per  acre,  as  security  for  the  fulfillment  by  the  party  of 
the  second  part  of  the  conditions  of  this  agreement,  so  far  as 
they  relate  to  the  execution  of  a  mortgage  to  the  state  on  the 
land  to  be  entered  and  located  with  said  scrip,  on  the  fulfill- 
ment of  which,  said  stock  or  bonds,  so  deposited  as  security, 
shall  be  returned  to  said  party  of  the  second  part. 

"  Second,  Tliat  whenever  any  parcel  of  scrip  sold  and  deliv- 
ered to  the  said  party  of  the  second  part,  under  and  by  virtue 
of  this  agreement,  shall  have  been  located  by  him  or  his 
agents,  the  said  party  of  the  second  part  hereby  agrees  that 
he  will  without  delay  furnish  to  the  commissioners  of  the 
land  office  of  tliis  state,  or  to  some  member  thereof  to  be 
designated  by  a  resolution  of  the  board,  a  full  and  complete 
list  and  description  of  the  land  so  located.  And  the  said  board 
of  commissioners  shall  within  at  least  sixty  days  thereafter, 
and  from  time  to  time  subsequently  as  may  be  foimd  exped-" 
lent,  fix  a  minimum  valuation  by  quarter  sections,  at  which 
the  same  may  be  sold  by  said  party  of  the  second  part.  And 
said  party  of  the  second  part  further  agrees  that  he  will 
amiually,  and  from  time  to  time  whenever  required  by  the 
commissioners  of  the  land  office,  render  for  their  information 
to  the  comptroller^  full,  just  and  true  account  of  allsalpsand 
leases  made  by  him,  said  report  to  be  made  in  such  form 
and  under  such  oath  as  the  comptroller  shall  direct,  and  will 
pay  into  the  treasury  of  the  state  the  whole  of  the  net  profits 
arising  therefrom,  which  shall  be  ascertained  by  deducting 
from  the  gross  receipts  on  sales  the  original  cost  of  thirty 
cents  per  acre,  the  cost  and  expenses  attending  the  location, 
management  and  sale  of  said  lands,  the  taxes  assessed  and 
paid  on  the  same  by  the  party  of  the  second  part,  and  the 
interest  at  the  rate  of  seven  per  cent  per  annum  on  the  several 
amounts  actually  expended  and  liabilities  incurred  for  such 
purposes.  But  it  is  expressly  agreed  by  the  party  of  the 
second  part  that  he  will  not  sell  any  portion  of  said  lands  at 
a  price  below  the  minimum  valuation  thereon,  which  may 


120  Matter  of  McGraw.  [Nov., 


Opinion  of  the  Court,  per  Peckham,  J. 

from  time  to  time  be  fixed  by  the  commissioners  of  the  land 
office,  without  first  obtaining  their  consent  to  do  so  in  writing. 

^' Third,  That  the  stipukt ions  and  conditions  of  this  agree- 
ment shall  apply  to  each  and  every  parcel  of  scrip  assigned 
and  delivered  to  said  party  of  the  second  part  under  this 
agreement,  and  the  comptroller  shall  defer  or  suspend  further 
assignments  and  deliveries  of  scrip  whenever  the  party  of  the 
second  part  fails  to  perform  such  stipulations  and  conditions 
in  respect  to  any  scrip  sold  and  delivered  to  him  under 
this  agreement  until  they  have  been  complied  with. 
Except,  nevertheless,  that  stocks  or  bonds  as  security  for  the 
return  and  mortgage  of  lands  located  under  scrip  to  the  party 
of  the  second  part,  shall  in  no  case  be  required  when  there 
shall  remain  in  the  hands  of  the  comptroller,  by  virtue  of  this 
agreement,  mortgaged  lands  not  released  equal  in  quantity  to 
the  scrip  which  may  be  issued  to  the  party  of  the  second 
part,  and  remain  not  located  and  mortgaged  as  provided  by 
this  agreement. 

^'Fourth.  That  as  often  as  and  whenever  the  party  of  the 
second  part  shall  furnish  a  description  of  any  of  the  lands 
selected  and  located  by  him  under  and  by  virtue  of  said  scrip, 
he  shall  immediately  execute  a  mortgage  thereon  to  the  people 
of  this  state  to  be  approved  by  the  attorney-general,  condi- 
tioned that  the  said  party  of  the  second  part  will  fully  keep 
and  perform  each  and  every  of  the  terms  and  conditions  he 
is  required  to  do,  keep  and  perform.  And  this  agreement  is 
declared  to  be  a  continuing  agreement,  and  a  suit  or  suits  at 
law  or  in  equity  may  be  from  time  to  time  instituted  and 
maintained  thereon,  and  upon  any  or  all  of  said  mortgages, 
for  any  violation  of  such  terms  and  conditions,  whenever 
such  violation  may  occur.  Said  mortgages  shall  be  delivered 
to  the  comptroller  or  to  the  commissioners  of  the  land  office. 

''Fifth.  Whenever  the  party  of  the  second  part  shaft  sell  or 
dispose  of  any  section  of  the  lands  acquired  by  him  under 
this  agreement  and  pay  into  the  treasury  of  the  state  the  net 
profits  resulting  from  such  sale,  after  the  deductions  herein- 
before mentioned  and  provided  for,  the  party  of  the  first  part 
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shall  execute  and  deliver  to  the  party  of  the  second  part  a 
full  and  sufficient  release  of  the  portion  sold  from  the  lien  of 
the  mortgage,  so  that  a  clear  title  can  be  vested  in  the  pur- 
chaser or  purchasers. 

^^Siacth,  That  of  the  moneys  arising  from  sales  or  leases 
made  by  the  party  of  the  second  part,  and  paid  into  the  state 
treasury  as  herein  provided,  a  proportion  equal  to  thirty  cents 
per  acre  shall  be  added  to  and  form  a  part  of  the  fund  known 
and  designated  on  the  records  of  the  comptroller's  office  as 
the  "  College  Land  Scrip  Fund,"  and  the  remainder  shaU 
constitute  a  separate  and  distinct  fund,  which  shaU  he  tlie 
property  of  the  "  Cornell  Tlnyoeraity^'*  to  he  known  as  the 
*'  Cornell  Endowment  Fund^'^  the  principal  of  which  shall 
forever  remain  unimpaired,  the  income  to  be  annually  appro- 
priated by  the  legislature,  and  paid  over  from  time  to  time  to 
the  trustees  of  the  Cornell  University,  to  be  by  them  devoted 
to  the  purposes  of  the  institution. 

^^Seventh,  That  the  said  party  of  the  second  part  further 
agrees  to  purchase  the  whole  of  the  aforesaid  scrip,  and  select 
and  locate  lands  under  and  by  virtue  thereof,  and  execute 
mortgages  thereon,  as  hereinbefore  provided,  within  four  years 
from  the  date  hereof,  and  that  he  will  sell  the  lands  within 
twenty  ^ears  from  date,  and  pay  the  net  profits  arising  from 
such  sales  into  the  treasury  of  the  state,  and  that  until  the 
same  shall  be  sold  and  the  net  profits  so  paid,  he  will  pay  all 
taxes  which  may  be  assessed  thereon,  and  preserve  and  main- 
tain a  title  thereto  unimpaired,  to  which  the  liens  created  by 
said  mortgages  shall  attach. 

"And  if  any  event  shall  occur  making  it  needful  for  the 
people  of  this  state  to  incur  any  expense  to  preserve  the  lien 
of  said  mortgages,  the  same  shall  be  paid  out  of  the  pro- 
ceeds of^said  lands.  And  if,  after  the  expiration  of  the 
period  of  four  years  hereinbefore  fixed,  any  of  said  scrip  shall 
remain  with  this  state,  and  not  have  been  paid  for  by  the  party 
of  the  second  part,  the  same  shall  be  released  thereafter  from 
the  conditions  and  stipulations  of  this  agreement." 
SiCKKLS— YOL.  LXVI.      16 
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There  was  no  sum  provided  in  the  act  of  congress  for  the 
sale  of  the  scrip.  It  was  in  the  discretion  of  the  state  to  sell 
it  at  any  price  it  could  obtain  either  at  public  or  private  sale ; 
and  it  could  sell  the  whole  or  any  part  of  such  scrip  at  any 
time,  but  the  proceeds  of  such  sale  were  to  be  invested  under 
the  act  of  congress  and  the  income  applied  as  therein  provided 
for.  If  there  be  any  ambiguity  in  the  meaning  of  the  agree- 
ment as  a  whole,  it  is  not  improper  to  see  what  meaning  was 
attached  to  it  by  the  persons  who  executed  it,  if  possible,  and 
also  to  look  at  the  surrounding  facts  so  that  we  may  place 
ourselves  in  the  same  position  as  the  contracting  parties  and 
thus  learn  what  was  in  contemplation.  It  is  known  that  at 
the  time  of  the  passage  of  the  act  of  April  10, 1866,  sales  of  the 
scrip  had  almost  ceased. 

It  was  thought  that  there  was  a  good  chance  that  the  land 
which  might  be  located  under  this  scrip  woidd,  in  the  future, 
greatly  appreciate  in  value,  and  it  was  the  wish  of  those  inter- 
ested in  its  welfare  that  the  university  should,  in  some  way, 
reap  the  benefit  of  this  increase.  But  it  had  no  funds  to  pur- 
chase the  scrip,  and  it  needed  ready  money  as  an  income  to 
aid  it  in  the  discharge  of  its  duties  as  an  educational  institution. 
Hence  the  problem  was  to  find  some  one  who  would  purchase 
the  scrip  and  pay  for  it  and  then  locate  and  sell  the  glands  at 
the  higher  prices  which  it  was  hoped  they  would  attain  and 
give  the  profits  to  the  university.  A  glance  at  the  corres- 
pondence between  Mr.  Cornell  and  the  comptroller,  and  at  the 
minutes  of  the  proceedings  of  the  land  commissioners,  and 
the  other  evidence  in  the  case,  shows  that  there  was  no  one 
else  than  Mr.  Cornell  who  was  ever  thought  of  as  a  person 
who  would  take  upon  himself  such  burdens,  troubles,  labors 
and  responsibilities  for  the  purpose  of  giving  away  all  the 
profits  which  might,  in  the  future,  arise  from  such  sales.  It 
is  seen  by  reference  to  that  correspondence  that  Mr.  Cornell 
and  the  comptroller  differed  in  regard  to  the  construction  of 
the  act,  the  comptroller  holding  that  the  act  really  meant  that 
the  net  avails  of  the  scrip  should  be  placed  under  the  custody 
of  the   state,  while    it  may  be   inferred    that   the  idea  of 


1888.]        '  Matter  of  McGraw.  123 


Opinion  of  the  Court,  per  Peckham,  J. 


Mr.  Cornell  was  that  the  profits^  after  paying  the  original 
thirty  cents,  and  tlie  additional  thirty  cents  (if  realized) 
as  tlie  purchase-price  of  the  scrip,  might  be  placed  as  he 
should  choose,  provided  the  university  should  receive  the 
benefit  of  the  whole  income  arising  from  such  profits. 
Under  date  of  June  9,  1866,  Mr.  Cornell,  in  his  letter  to  the 
comptroller,  speaks  of  his  differing  with  the  comptroller  in  his 
construction  of  the  law,  but  adds :  "  Appreciating,  as  I  do  most 
"  fully,  your  motives  for  desiring  to  give  the  utmost  possible 
"  security  and  permanency  to  the  funds  which  are,  in  a  great 
"  degree,  to  constitute  the  endowment  of  the  Cornell  Uni- 
*'  versity,  I  shall  most  cheerfully  accept  your  views  so  far  as  to 
"  consent  to  place  the  entire  profits  to  be  derived  from  the 
"  sale  of  the  lands  to  be  located  with  the  college  land  scrip  in 
**  the  treasury  of  the  state,  if  the  state  will  receive  ike  money 
"  a*  a  separate  fund  from  tAat  which  may  he  derived  from 
"  ike  sale  of  scrip  and  wiU  keep  it  permanently  invested  and 
"  approp7*ia4s  the  proceeds  from,  the  income  thereof  a/nnuaUy 
^^  to  the  (hmeU  University^  sifhject  to  the  direction  of  ike 
"  trustees  thereof  for  the  general  purposes  of  ike  institution, 
"  and  not  to  kold  it  subject  to  the  restrictions  wkick  ike  act 
"  of  congress  places  upon  ike  fwnd  deri/oahle  from  ike  sale 
"  of  the  coUege  la/nd  scrip  or  as  a  donation  from  ike  govern- 
"  m£fnt  of  ike  United  Stales,  but  as  a  donation  from,  Ezra 
**  Cornell  to  ike  Cornell  UniA)eTsityP 

Mr.  Cornell  thus  plainly  understood  that  the  purchase-price 
of  the  scrip  from  the  state  was  thirty  cents  an  acre,  with  a 
possible  thirty  cents  more  if  he  should  realize  that  sum  on  the 
sale  of  the  land,  and  that  any  sum  beyond  that  came  to  him 
as  profits  on  his  sale  of  the  scrip  or  le,nd  to  third  parties,  and 
that  sum,  being  his  own  profits,  he  was  willing  to  donato  to  the 
university,  and  for  that  purpose  to  pay  the  same  into  the 
treasury  of  the  state,  the  same  to  be  invested  and  the  income 
therefrom  to  be  paid  by  the  state  to  the  university  for  the 
general  purposes  of  the  institution,  and  not  as  part  of  the 
purchase-price  of  the  scrip  to  be  invested  under  the  act  of 
congress.     It  was  after  the  receipt  of    this  letter  that  the 


124  Mattbb  op  McGeaw.  [Nov., 


Opinion  of  the  Court,  per  Peckham,  J. 


agreement  was  made,  the  Bubdivision  (six)  containing,  in  sub- 
stance, the  provision  asked  for  by  Mr.  Cornell. 

While  in  some  portions  of  this  agreement,  if  read  alone  and 
laying  aside  all  knowledge  of  the  contemporary  history  of  the 
events  surrounding  it,  there  might  arise  some  doubt  as  to  the 
meaning  of  such  portion,  yet  when  read  as  a  whole,  and  in 
the  light  of  those  events,  I  think  no  real  and  grave  doubt  can 
exist  as  to  the  meaning  of  this  instrument.  It  seems  clear  to 
my  mind  that  the  state  sold  this  land  scrip  at  thirty  cents  per 
acre,  with  an  additional  thirty  cents  if  so  much  should  there- 
after be  realized  upon  the  sale  by  tlie  vendee  of  the  state,  and 
that  this  constitutes  the  purchase-price  of  such  scrip,  wliich 
when  assigned  to  Mr.  Cornell  by  the  state,  in  accordance  with 
the  terms  of  the  contract,  he  became  the  legal  owner  of.  He, 
it  is  true,  also  agreed  that  his  profits  should  be  paid  into  the 
treasury  of  the  state,  but  they  were  to  be  paid  therein  as 
profits^  and  not  as  any  portion  of  the  purchase-price  of  the 
scrip,  and  they  were  to  be  paid,  and  were  in  fact  paid,  as  profits 
of  Mr.  Cornell,  and  they  were  received  under  that  agreement 
as  the  property  of  the  Cornell  University,  the  income  of 
which  was  to  be  paid  to  it  for  its  general  purposes,  and  the 
principal  was  to  constitute  the  Cornell  endowment  fund.  I 
•cannot  see  that  in  all  this  there  was  nothing  but  an  agency 
<5reated  in  behalf  of  the  state,  and  that  Mr.  Cornell  was  such 
agent,  and  that  the  whole  profits  realized  were  really  nothing 
but  the  proceeds  of  the  sale  of  the  lands  by  the  state.  The 
state,  on  the  contrary,  by  the  very  terms  of  the  agreement  sold 
the  scrip,  and  tlie  legal  title,  by  patents  from  the  government 
of  the  United  States,  was  vested  in  Mr.  Cornell  when  he 
located  the  lands  under  the  scrip  which  he  had  purchased,  and 
took  out  his  patents  upon  such  location.  Neither  can  I  see 
tliat  the  purchaser  of  tlie  scrip  gave  or  intended  to  give  or 
was  supposed  to  give  his  profits  as  part  of  such  purchase- 
price.  His  agreement  is  plain,  and  in  it  he  stated  what  such 
purchase-price  was,  and  what  he  would  give  for  the  scrip, 
and  the  fact  that  he  agreed  to  pay  his  profits,  if  any  were 
.realized,  into  the  treasury  of  the  state,  as  the  property  of  the 


1888.]  Matter  of  McGraw.  125 

Opinion  of  the  Court,  per  Peckham,  J. 

university,  which  was  to  have  the  income  thereof  paid  over  to 
it  for  its  general  purposes,  does  not,  to  my  mind,  render  such 
profits  any  portion  of  the  purchase-price  of  the  scrip.  They 
were  profits  which  he  hoped  to  be  able  to  realize  in  the  future, 
but  were  entirely  speculative  in  character  and  amount, 
dependent  largely  upon  the  judgment  with  which  the  lands 
were  located,  and  the  time  and  manner  of  their  sale.  All  this 
Mr.  Cornell  was  willing  to  do  for  this  university,  but  the 
agreement  shows  that  he  was  to  do  it  as  a  gift  of  his  own,  and 
not  as  a  mere  agent  of  the  state  or  of  the  United  States ;  and  that 
all  the  compensation  he  sought  for  his  services,  his  trouble  and 
his  responsiblities,  great  and  onerous  as  they  were,  was  the  fact 
that  all  this  should  go  to  the  university  as  his  gift,  and  the 
state  became  the  custodian  of  the  profits  under  a  duty  to 
appropriate  the  income  to  the  trustees  for  the  general  purposes 
of  the  university. 

The  counsel  for  the  institution  may  be  entirely  right  in  his 
statements  as  to  the  law  regarding  this  branch  of  the  question, 
if  he  is  right  in  the  fundamental  proposition  as  to  the  profits 
being  a  part  of  the  purchase-price  or  the  avails  of  the  sale  of 
the  scrip  by  the  state  ;  but  until  he  can  maintain  the  correct- 
ness of  that  proposition,  I  .do  not  think  his  argument  reaches 
the  trouble.  I  do  not  think  the  proposition  is  correct.  The 
profits  were  the  avails  of  the  sale  of  the  scrip  by  Mr.  Cornell, 
not  in  any  sense  the  avails  of  the  sale  of  the  scrip  by  the 
state.  I  think,  also,  that  the  agreement  is«  fully  author- 
ized by  the  act  of  April  10,  1866.  It  gives  the  right  to 
the  commissioners  of  the  land  office  to  sell  the  scrip  or  any 
part  thereof  for  the  price  which  was  to  be  fixed  by  the  comp- 
troller, and  not  less  than  thirty  cents  per  acre.  The  right  to 
sell  the  scrip  at  the  price  fixed  by  the  comptroller  was  based 
upon  the  condition  that  the  persons  who  purchased  at  such  price 
should  also  agree  to  pay  over  the  net  avails  or  profits  from  the 
sale  by  them  of  the  scrip  or  lands  located  under  it,  as  they  should 
be  received,  and  that  they  should  be  "  devoted  to  the  pur- 
"  poses  of  such  institution  or  institutions  as  have  been  or  shall 
"be  created  by  the  act  chapter  585  of  the  Laws  of  1866" 
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(the  charter  of  Cornell  University),  in  accordance  with  the 
provisions  of  the  act  of  congress  before  mentioned  This 
does  not  mean  that  all  these  possible  profits  are  to  be  deposited 
in  the  state  treasury,  subject  to  the  same  rules  that  would 
obtain  in  the  case  of  the  purchase-price  of  the  scrip,  but  only 
that  they  shall  be  devoted  to  the  institution  created  by  the 
act  of  1865,  in  accordance  with  the  provisions  of  the  act  of 
congress  already  mentioned.  Of  course  the  purchase-price  — 
that  which  was  fixed  by  the  comptroller  —  was  to  go  into  the 
treasury  and  be  invested  as  pro^dded  for  by  the  act  of 
congress. 

The  reference  in  the  above  section  of  the  act  of  1866  to 
such  institution  or  institutions  as  has  been  or  shall  be  created 
by  the  act  chapter  585  of  the  Laws  of  1865,  can,  of  course,  be 
to  none  but  the  Cornell  University,  and  hence  the  provision 
in  the  agreement  that  the  profits  sliall  all  be  devoted  to  that 
institution  was  proper.  As  that  university  had  complied 
with  all  the  conditions  imposed  upon  it  by  the  state  as  a  con- 
dition to  its  right  to  receive  all  the  income  from  this  fund, 
the  right  to  it  could  not  be  taken  from  it.  This  the  commis- 
sioners of  the  land  office  stated  in  their  report  to  the  constitu- 
iaonal  convention  in  answer  to  a  request  from  that  body  for 
information  as  to  this  land  scrip.  And  in  this  report,  imder 
date  of  July  22,  1867,  the  comptroller,  as  a  member  of  the 
board  of  commissioners  of  the  land  office,  and  one  of  the  officers 
who  executed'the  contract  with  Mr.  Cornell  in  August,  1866, 
stated  as  follows :  "  In  deciding  what  portion  of  the  income 
"  of  the  money  paid  into  the  treasury  under  the  agreement 
"  with  Mr.  Cornell  would  be  subject  to  this  limitation "  (set 
forth  in  the  act  of  congress)  "  as  to  its  use  and  application, 
"  the  commissioners  of  the  land  office  assumed  that  the  pro- 
^'hibition  applied  only  to  the  'purchase-money  received  by 
''  the  state  on  a  sale  of  the  scrip,'  and  that  the  ultimate  profits 
"  to  be  derived  from  the  location  and  sale  of  the  lands  by  the 
*•  purchaser  formed  no  part  of  the  i>urchase-money,  and  need 
"  not,  therefore,  be  included.  The  nominal  price  which  was 
*' fixed  on  the  scrip  by  the  act  of  1866,  and  for  which  it 
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*'  was  sold,  in  consideration  of  the  stipulation  to  pay  over  the 
*'  net  profits,  being  less  than  the  market  rates,  it  was  stipulated 
"in  the  sixth  section  of  the  agi'eement  that  an  additional 
"  thirty  cents  per  acre  from  the  net  profita  should  be  added  to 
**  the  purchase-money,  thus  increasing  the  price  to  sixty  cents 
"  per  acre,  the  current  rate  for  the  scrip  at  the  date  of  the 
"  transaction,  and  limiting  the  purposes  to  which  it  may  be 
**  applied  in  conformity  with  the  terms  of  the  grant  by 
"  congress." 

Here,  then,  in  addition  to  the  language  as  used  in  the  agree- 
ment itself,  which,  when  read  as  a  whole,  seems  to  me  quite 
plain,  we  find  what  Mr.  Cornell  was  willing  to  do  as  set  forth 
in  his  letter  to  the  comptroller  above  quoted  from,  in  which 
he  claims  the  act  permitted  it,  and  he  would  donate  the  profits 
as  a  gift  from  himself  to  the  university ;  and  we  find  in  an 
official  report  of  one  of  the  officers  executing  the  contract, 
speaking  for  himself  and  associates,  what  was  their  under- 
standing of  this  agreement.  From  all  sources,  the  agreement 
itself,  and  the  separate  views  of  the  parties  to  it,  it  appears 
the  construction  should  be,  and  was,  that  the  profits  formed  no 
part  of  the  purchase-price  or  the  avails  of  the  sale  of  the 
scrip  by  the  state  (over  the  thirty  cents  per  acre  if  realized), 
and  that  such  profits  belonged  to  the  university  by  the  gift 
of  Mr.  Cornell,  the  vendee  of  the  scrip  from  the  State,  the 
income  to  be  paid  to  the  trustees  of  the  university  for  the 
general  purposes  of  the  same. 

In  1868,  by  chapter  554,  the  legislature  authorized  the 
comptroller  to  invest  the  moneys  comprising  the  Cornell 
endowment  fund  in  securities  which  were  not  authorized  by 
the  act  of  congress,  provided  such  moneys  formed  any  part 
of  the  purchase-price  or  avails  of  the  sale  of  the  scrip  by 
the  state. 

This  must  be  taken  as  a  legislative  recognition  of  the  fact 
that  the  agreement  of  sale  to  Mr.  Cornell  was  for  thirty 
(possibly  sixty)  cents  an  acre,  and  that  all  profits  belonged  to 
Mr.  Cornell,  but  that  by  an  agreement  he  had  agreed  to  give 
them  to  the  university  for  the  general  purposes  thereof.     We 
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cannot  assume  that  the  state  would  have  run  counter  to  the 
express  provisions  of  the  act  of  congress  by  enacting  that  the 
purchase-price  of  the  scrip  might  be  invested  in  a  manner 
forbidden  by  that  set. 

The  commissioners  appointed  under  a  joint  resolution  of  the 
legislature  of  1873  reported  (two  out  of  three),  that  the  profits 
formed  part  of  the  purchase-price  of  the  scrip,  the  third  com- 
missioner, Horatio  Sejonour,  not  concurring  and  being  of  the 
contrary  opinion. 

The  legislature  took  no  action  then  upon  the  subject,  but 
by  the  act  (chap.  317  of  the  Laws  of  1880),  it  directed  the 
comptroller,  upon  the  request  of  the  Cornell  University,  to 
transfer  to  it  all  moneys,  securities,  etc.,  constituting  a  part 
of  the  Cornell  endowment  fund,  pursuant  to  which  act  the 
fund  was  transferred  to  it.  This  was  done  because  the  imiver- 
sity,  under  an  agreement  made  with  Mr.  Cornell  in  1874,  with 
the  consent  of  the  comptroller  and  the  commissioners  of  the  land 
fund,  had  placed  itself  in  the  shoes  of  Mr.  Cornell,  so  far  as 
the  contract  with  tlie  state  was  concerned,  and  Mr.  Cornell 
had  conveyed  to  it  all  his  right  and  title  to  the  scrip,  the  lands 
located  under  it,  and  all  land  contracts  existing.  This  was 
done  at  the  wish  of  Mr.  Cornell,  who  desired  the  university 
to  take  tlie  further  work  under  the  contract,  and  the  responsi- 
bility arising  therefrom,  arid  the  university  has  paid  to  the 
stat«  a  portion  of  the  amount  coming  to  it  as  the  purchase- 
price  (the  additional  thirty  cents  realized^  for  the  sale  of 
some  of"  the  lands. 

These  are  the  material  facts  upon  which  the  question  dis- 
cussed arises,  and  thus  the  two  bodies,  the  state  and  the 
university,  stood  at  the  date  of  the  commencement  of  these 
proceedings,  and  thud  they  stand  now.  The  state  has  made 
and  makes  no  claim  that  any  portion  of  these  profits  over  the 
thirty  cents  an  acre  forms  any  portion  of  the  purchase-price  of 
the  sale  of  the  scrip  by  it.  The  university,  by  its  agreement 
with  Mr.  Cornell  and  by  taking  exactly  his  position,  and  by 
receiving  the  moneys  and  securities  of  the  Cornell  endowment 
fund  by  virtue  of  the  act  of  1880,  clearly  has  taken  the  position 
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that  it  was  the  owner  of  this  fund,  and  was  not  indebted  to  the 
state  therefor.  Its  reports  show  that  they  (tlie  trustees  of  the 
university)  claimed  that  it  had  no  debts,  and  they  acknowl- 
edged none  to  the  state  on  account  of  this  fund. 

If  it  existed,  it  would  certainly  be  a  somewhat  onerous 
position  for  the  state  to  be  in.  It  must  have  all  the  proceeds 
of  the  sale  of  this  scrip,  including  in  such  case  all  the  profits 
of  the  past  and  what  may  hereafter  arise ;  it  must  pay  all 
expenses,  etc.,  after  location,  in  the  way  of  taxes,  and  all 
incurred  in  tlie  management  and  disbursement  of  the  moneys, 
and  must  invest  in  stocks  of  the  kind  described  in  the  act  of 
congress,  and  must  forever  guarantee  the  whole  amount,  so 
that  if  any  of  the  principal  is  lost,  it  must  be  supplied  by 
the  state,  and  it  must  pay  over  the  five  per  cent  interest  on 
the  whole  of  this  fund  to  the  university.  This,  of  course, 
does  not  weigh  in  case  the  decision  were  that  the  law  is  in 
that  condition.  For  the  reasons  already  given,  I  do  not  think 
it  is.  Interpreted  as  we  have  interpreted  the  agreement  and 
the  act  of  the  legislature  of  New  York,  the  remaining  inquiry 
is,  does  the  New  York  statute,  or  the  agreement  under  it,  run 
counter  to  the  act  of  congress  creating  this  land  scrip  trust  ? 
I  think  not.  It  provides  that  all  moneys  derived  from  the 
sale  of  the  land  scrip  by  the  state  shall  be  invested,  etc.,  as 
therein  prescribed.  The  scrip  is  to  be  sold  by  the  state,  which 
could  not  itself  locate  the  land,  and  the  avails  of  such  sale  are 
to  be  invested.  The  avails  of  the  sale  of  the  scrip  by  the  state 
were  the  purchase-price  thereof  ;  and  if  I  am  right,  that  the 
profits  formed  no  part  of  such  purchase-price,  but  were  the 
property  of  the  vendee  of  the  state,  which  Ke  agreed  to  give 
to  the  university  for  general  purposes,  as  his  gift  and  to  form 
the  property  of  the  university,  then  the  act  of  congress  has  no 
concern  with  it. 

Another  consideration  may  be  adverted  to. 

It  is  exceedingly  doubtful,  in  my  mind,  whether  the  uni- 
versity can  be  heard  to  claim  the  existence  of  this  alleged  debt 
under  the  facts  of  this  case.  The  state  has  made,  and  makes, 
SiCKELs— Vol.  LXVI.     17 
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no  claim  upon  the  university  for  the  property  or  any  portion 
of  it.  It  was  placed  in  its  possession  by  virtue  of  the  consent 
of  the  state,  evidenced  by  the  passage  of  an  act  authorizing 
and  directing  it.  The  university  has  claimed  to  be  the  owner 
of  it,  and  no  one  has  drawn  its  rightful  title  in  question.  Can 
it  now,  while  enjoying,  without  hostile  claim  from  any  source, 
the  full  control  of  the  property,  as  its  absolute  owner,  set  up, 
as  a  reason  why  it  should  be  allowed  to  take  other  property, 
that  perhaps  hereafter  some  one  may  make  a  claim  that  the 
property  does  not  belong  to  the  university,  but  that  it  is  a 
trust  fund  originating  in  the  act  of  congress  ?  If  the  state  or 
United  States  were  to  commence  some  proceeding,  based  on 
the  counsel's  argument,  to  I'eclaim  possession  of  the  property, 
there  is  nothing  in  the  present  attitude  of  the  university  which 
would  necessarily  estop  or  in  any  way  conclude  it  from  deny- 
ing that  any  such  trust  exists,  or  tliat  any  case  had  been  made 
for  taking  the  possession  of  the  property  out  of  its  hands. 
So  far  as  appears,  it  seems  that  this  assumed  indebtedness  is 
entirely  gratuitous  on  its  part,  and  that  there  is  no  creditor 
who  makes  the  claim,  no  one  who  questions  its  title.  It  is 
going  a  good  ways,  under  such  circumstances,  to  lay  much 
weight  on  a  liability  which,  up  to  this  proceeding,  was  never 
admitted  by  tlie  university,  and  is  not  now  asserted  by  any  one 
else.  It  would  seem  as  if  property,  which  was  thus  in  the 
possession  of  the  corporation,  unclaimed  by  any  one  else,  was 
held  by  it  within  the  meaning  of  its  charter,  and  that  the 
question  in  regard  to  the  character  of  its  holding  was  merely 
an  abstract  one  with  which  courts  would  not  deal,  at  least  so 
far  as  this  proceeding  is  concerned. 

In  aU  these  matters  it  must  be  borne  in  mind  the  parties 
have  all  been  acting  in  the  most  entire  and  perfect  good  faith. 
This  was  no  scheme  to  avoid  or  evade  the  provisions  of  the 
act  of  congress.  The  price  of  sixty  cents  an  acre  which  the 
state  got  for  the  land  was  all  it  was  worth  at  that  time.  Its 
future  value  depended  upon  many  contingencies.  The  state 
had  the  right  to  sell  the  scrip  for  such  price  as  it  might  agree 
on  with  a  purchaser.     This  it  did.    The  university  wanted 
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money  to  pay  its  expenses.  It  could  not  very  well  wait  for 
twenty  or  even  five  years  for  the  purpose  of  seeing  how  the 
value  of  this  scrip  would  appreciate,  if  at  all.  The  legisla- 
ture was  equally  in  earnest  in  its  desire  for  the  prosperity  of 
the  institution ;  so  were  the  state  officers,  and,  above  and 
beyond  all,  so  was  Mr.  Cornell,  its  generous  founder  and 
already  the  donor  of  such  a  large  amount  of  money.  Taking 
all  the  circumstances  into  consideration,  tlie  plan  carried  out 
was  hit  upon,  and  the  amount  of  the  Cornell  endowment 
fund  and  the  property  arising  therefrom  must  be  regarded 
as  a  gift  of  the  donor  and  founder,  and  not  as  a  violation  of 
either  the  act  of  congress,  or  of  the  act  of  our  own  legislature. 

The  agreement  being  valid  and  authorized  by  our  state 
law,  which  was  not  in  conflict  with  the  law  of  congress, 
the  position  of  the  university  with  regard  to  property  must 
now  be  adverted  to. 

The  university  stands  in  this  position,  counting  the  two 
items  of  western  lands  and  land  contracts  as  its  property  : 

Funds  from  individuals $598>588  65 

Western  lands 1  j648,178  56 

Western  land  contracts. 439,334  22 

$2,686,101  43 


In  the  first  item,  however,  is  included  the  university  build- 
ings, farm,  grounds,  etc.,  as  fixed  by  the  surrogate,  at  $69,683,33. 
The  General  Term  advances  those  figures  by  $315,316.67, 
making  the  valuation  $385,0CK).  Adding  $315,316.67  to  the 
$2,686,101.43,  we  have  a  total  of  $3,001,418.10,  without 
counting  the  college  land  scrip  fund  in  the  hands  of  the  state 
as  property. 

We  agree  with  the  General  Term  in  the  modifications  made 
by  it  in  the  value  of  the  university  buildings  and  grounds, 
although  we  are  probably  bound  by  its  findings,  as  there  was 
contradictory  evidence  in  regard  to  it. 

This  brings  the  property  of  the  university,  above  set  forth, 


132  B.  E.  S.  R.  R.  Co.  v.  B.  S.  R.  R.  Co.  [Nov., 


Iin  i32| 


Statement  of  case. 


up  to  more  tlian  its  permitted  aggr^ate  at  the  time  of  the 
decease  of  Mrs.  Fiske,  and  no  debts  to  be  deducted  therefrom. 

Under  such  circumstances,  the  university  could  not  take  the 
various  legacies  bequeathed  to  it  by  her  will. 

The  judgment  of  the  General  Term  should,  therefore,  be 
affirmed,  with  costs. 

All  concur,  except  Finch,  J.,  taking  no  part. 

Judgment  affirmed. 


The  Buffalo  East  Side  Railroad  Company,  Appellant,  v. 
The  Buffalo  Street  Railroad  Company,  Respondent. 

The  authority  of  the  legislature  in  the  exercise  of  its  police  powers  cannoC 
be  limited  or  controlled  by  the  action  of  a  previous  legislature,  or  by  the 
provisions  of  contracts  between  individuals  or  corporations. 

The  parties  hereto,  two  street  railroad  corporations  inthecity  of  B.,  entered 
into  a  contract  providing,  among  other  things,  for  the  making  by  each 
of  connections  with  tlie  roads  of  the  other  "  so  long  as  it  receives  for  the 
transportation  of  passengers  the  fare  allowed  on  the  8d  of  May,  1872, 
and  no  longer,"  and  each  agreed  that  it  would  charge  the  same  rate  that 
it  was  "  permitted  to  charge  by  the  statutes  in  force  regulating  the  same'' 
on  that  day,  and  would  make  no  change  in  rates  without  the  consent  of  the 
other  party.  After  the  making  of  the  contract  it  was  declared  by  statute 
(Chap.  600,  Laws  of  1875),  to  be  unlawful  for  any  street  railroad  com- 
pany in  B.  to  charge  more  than  five  cents  for  each  passenger,  a  sum  l^ess 
than  that  authorized  by  the  statutes  in  force  May  8,  1872.  Defendant 
therApon  reduced  its  rates  of  fare  to  five  cents.  In  an  action  to  recover 
a  penalty  fixed  by  the  contract  for  a  breach  of  the  provision  as  to  rates 
of  fare,  held,  that  said  provision  contemplated  a  change  of  rates  made 
by  the  voluntary  action  of  the  parties  alone,  not  one  made  by  para- 
mount authority ;  also  that  by  the  terms  of  the  contract  it  was  to  terminate 
in  case  a  condition  of  aifairs  should  arise  under  which  the  parties  would 
not  be  permitted  to  charge  the  rates  of  fare  specified^  and  so,  that  it 
terminated  on  the  passage  of  the  said  act. 

Also,  held,  that  said  act  was  not  obnoxious  to  the  constitutional  proltibi. 
tion  against  passing  a  law  impairing  the  obligation  of  contracts. 

(Argued  June  15,  1888;  decided  November  27, 1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  Buffalo,  entered  upon  an  order  made 
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January  20,  1876,  which  sastaiiied  a  demurrer  to  plaintifPs 
complaint. 

The  nature  of  the  action  and  the  faots  alleged  in  the  com- 
plaint are  substantially  set  forth  in  the  opinion. 

James  C.  Carter  and  E,  C.  Spra^ue  for  appellant.  The 
legislature  has  power  to  act  upon  the  subject  of  railway  fares ; 
nothing  but  a  binding  contract  can  preclude  such  action. 
{Chicago,  B.  cfe  Q.  E.  li.  Co.  v.  Iowa,  94  U.  S.  155.)  A 
contract,  whether  between  natural^persons  or  corporate  bodies, 
valid  at  the  time  it  was  made,  continues  valid  and  binding, 
notwithstanding  any  state  legislation,  until  its  full  perform- 
ance. {Stone  V.  Misdssippiy  101  TJ.  S.  814.)  The  death  of 
a  corporate  body  has  no  more  effect  upon  the  obligation  of  its 
contracts  than  the  death  of  a  natural  person  has  upon  that 
of  his  contracts.  {Mumma  v.  Potoiruic  Co.,  8  Pet.  281.) 
When  a  corporation  is  created  it  has  the  same  rightt^, 
and  the  same  duties,  within  the  scope  marked  out  for  its 
action,  that  a  natural  person  has.  Its  property  is  secured 
to  it  by  the  same  constitutional  guarantees,  and  its 
contracts  are  just  as  obligatory  and  inviolable  as  in  the 
case  of  natural  persons.  (1  Morawetz  on  Corporations,  §§  1-8 ; 
C.  B.  B.  Co.  V.  I<ywa,  94  U.  S.  155,  161 ;  Trustees  of  Dart- 
mouth  College  v.  Woodward,  4  Wheat.  518.)  There  is  no 
difference,  so  far  as  the  principle  in  question  is  concerned, 
between  contracts  between  individuals,  and  those  to  which 
the  state  is  a  party.  (3  Hamilton's  Works  [Lodge's  ed.],  29 ; 
Angell  &  Ames  on  Corp.  §  767;  U.  S.  Con.  art.  1,  §  10; 
Setbert  v.  Lewis,  122  U.  S.  284.)  The  powers  of  a  corpora- 
tion, in  the  proper  sense  of  that  word,  are  held  under  the  con 
trol  of  the  legislature,  but  its  acts,  valid  when  done,  are  beyond 
its  reach.  It  may  indicate  what  contracts  a  corporate  body 
may  in  the  future  make,  but  it  cannot  absolve  them  from  the 
obligation  to  perfonn  contracts  already  made.  {Sinking 
Fund  Cases,  99  U.  S.  700.)  The  reservation  of  legislative 
authority  over  corporate  bodies  is  limited  to  the  contract 
between  the  state  and  the  corporation,  and  does  not  touch  any 
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contract  made  between  the  corporate  body  and  third  persons. 
{Tomlinson  v.  Jessup^  15  Wall.  454 ;  Spring  Valley  Water- 
loorJcs  V.  SchotUer^  110  TJ.  S.  387.)  A  legislature  cannot  by 
any  action  under  the  reserved  power  take  away  any  property 
or  right,  or  affect  any  obligation,  acquired  or  assumed  by 
a  ^legitimate  exercise  of  the  powers  granted  to  a  corporate 
body.  {Sage  v.  Villard,  1 5  B.  Mon.  340 ;  Comm,  v.  Essex 
Go.,  13  Gray,  239;  OU  TownJi.  li.  Co.  v.  Veazie,  39  Me. 
671 ;  Blake  v.  P.  cfe  C.  R.  R.  Co..  39  ]^.  H.  435 ;  HohjoJce 
Co.  V.  Lyman,  15  Wall.  500 ;  New  Jersey  v.  Yard,  95  U.  S. 
104.)  The  obligation  of  a  contract  begins  at  its  date,  depends 
on  the  laws  in  existence  when  it  was  made,  and  continues 
until  tlie  debt  is  paid,  or  the  acts  agreed  to  be*  done  per- 
fonned.  {Blair  v.  WiUiams,  4  Littell,  34;  Robinson 
V.  Duncan,  3  Mart.  531;  Western  Soc.  Lan.  Fund  v. 
Philadelphia,' Zi  Pa.  St.  175;  Wood  v.  Wood,  14  Rich. 
148 ;  Stnith  v.  Cleveland,  17  Wis.  556 ;  Bartey  v.  Gentry, 
1  Mo.  164;  Forsyth  v.  Marhury,  1  R.  M.  Charl.  234; 
Edwards  v.  Kearney.  96  U.  S.  595 ;  Fiske  v.  Police  Jury 
of  Jefferson,  6  TJ.  S.  Sup.  Ct.  Rep.  329  n.)  The  companies 
are  private  corporations,  although  existing  for  public  uses, 
and  contracts  made  by  them  with  their  creditors,  with  each 
other,  or  by  the  state  with  them,  are  as  inviolable  as  if  they 
were  private  individuals.  {Trustees  of  Dartmouth  College  v. 
Woodward,  4  Wheat.  526,  566 ;  Charles  River  Bridge  v. 
Warren  Bridge,  11  Peters,  420;  Whiting  v.  Sheyhoygan, 
etc.,  R.  R.  Co.,  25  Wis.  137 ;  Attorney-General  v.  C.  <&  JV^. 
W.  R.  Co.,  35  id.  425 ;  PeopU  v.  BatcheOor,  53  K  Y.  128.) 
The  act  of  May  3,  1872,  was,  in  legal  effect,  an  express  and 
inviolable  contract  between  the  state  of  New  York  and 
the  companies,  by  which,  for  a  valuable  consideration,  the 
state  agreed  with  them  that,  during  their  corporate  existence, 
they  should  have  the  right  to  charge  the  rates  of  fares  which 
they  were  permitted  to  charge  on  that  day,  unless  clianged  by 
their  mutual  consent,  and  the  act  of  June  18,  1875,  is  uncon- 
stitutional, because  it  impaired  that  contract.  {Trustees  of 
Dartmmith  College  v.  Woodworth,  4  Wheat.  518,  537,  538 ; 
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Jefferson  Branch  Bank  v.  SkeUy^  1  Black,  436 ;  Comm,  v. 
N.  B,  Brid^ge  Co.,  2  Gray,  339 ;  Comm,  v.  Essex  Co.,  13  id.  239; 
Humphreys  v.  Pegnes,  16  Wall.  244 ;,  Binghamton  Bridge 
Case,  3  id.  51 ;  \V,  B,  R.  Co,  v.  Meed,  13  id.  264 ;  Fletcher 
V.  Peck,  6  Cranch,  87 ;  Chenango  Bridge  Co,  v.  Bingham- 
ton Bridge  Co.,  30  How.  Pr.  346 ;  BeekmunY.  S.  c6  S.  E.  E. 
Co.,  3  Paige,  75.)  The  validity  of  the  act  of  June  18,  1875, 
is  not  preserved  by  the  reservations  of  legislative  control  over 
corporations  contained  in  the  state  Constitution  and  the  Revised 
Statutes,  and  those  reservations  afford  no  defense  to  the  defend- 
ant in  this  action.  (2  R.  S.  [5th  ed.]  part  1,  tit.  3,  chap.  18, 
§  8,  p.  597  ;  White  v.  S.  <&  U.  E.  E.  Co.,  31  Barb.  561 ;  Hyatt 
V.  McMahon,  25  id.  468  ;  B.  cfe  iT.  Y.  C.  E.  E.  Co.  v.  Dud- 
ley, 14  N.  Y.  348 ;  Poughkeepsie,  etc.,  Plank-road  Co.  v. 
Griffin,  24  id.  150 ;  PumpeUy  v.  Green  Bay  Co.,  13  Wall. 
166 ;  MiUer  v.  N.  Y.  i&  E.  E.  E.  Co.,  21  Barb.  513  ;  AUy- 
Gerd.  v.  C.  <&  iY.  W.  E.  E.  Co.,  35  Wis.  579  ;  Miller  v.  State, 
15  Wall.  478 ;  Bodge  v.  Woolsey,  18  How.  331 ;  Uolyoke  Co. 
V.  Lyman,  15  Wall.  500 ;  Penn.  College  Cases,  13  id.  190, 
205 ;  Conant  v.  Van  Schaick,  24  Barb.  87 ;  Stary  v.  Furman, 
25  N.  Y.  214 ;  People  v.  Comm.,  etc.,  47  id.  501 ;  Hom^e  of 
Friendless  v.  Eouse,  8  Wall.  430 ;  Benson  v.  Mayor,  etc., 
10  Barb.  223 ;  Cooley  on  Const.  Lim.  [3d  ed.]  126 ;  Bloomer 
V.  StoUey,  5  McLean,  161 ;  Comm.  v.  Ess^  Co  ,Vd  Gray,  239 ; 
Dufee  y.  O.  C.  E.  E.  Co.,  3  Allen,  230 ;  AUen  v.  McKeen, 
1  Sumn.  299;  6  Mich.  193;  Erwin's  Appeal,  16  Penn.  St. 
256 ;  Staie  v.  ]!foyes,  47  Me.  189 ;  Ins.  Co.  v.  Morse,  20  Wall. 
445.)  The  term  "  due  process  of  law  "  does  not  include  a  Con- 
stitution —  a  statute  of  state.  (  Wyneham^r  v.  People,  1 3  K.  Y. 
392 ;  2  Kent's  Com.  13 ;  Taylar  v.  Porter,  4  Hill,  145 ; 
Mumma  v.  Potomac  Co.,  8  Pet.  281 ;  Bacon  v.  Eobertson, 
18  How.  480,  486 ;  PeopU  v.  A.,  etc.,  E.  E.  Co.,  24  N.  Y.  26*) 
To  destroy  the  abiUty  of  a  party  to  perform  his  contract,  is  to 
impair  its  obligation  within  the  meaning  of  the  Constitution. 
{PumpeUy  v.  Green  Bay  Co.,  13  Wall.  166  ;  Parker  y.  Met. 
E.  E.  Co.,  109  Mass.  506 ;  Thornton  v.  Mar.  Freight  E.  E. 
Co.,  123  id.  32,  34 ;  Coast  Line  E.  E.  Co.  v.  City  of  Savan- 
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nah,  32  Fed.  Rep.  646 ;  Morris  v.  Essex,  etc.,  li.  B.  Co., 
7  At.  Rep.  826;  St.  Gan.  W.  W.  Co.  v.  iT.  O.  W.  W.  Co.,  120 
U.  S.  64 ;  C.  W.  W.  Co.  V.  B.  H.  Co.,  10  At.  Rep.  170 ;  Skidds 
Y.  Ohio,  96  U.  S.  524 ;  0.  T.  R.  R.  Co.  v.  Veazie,  39  Me.  570, 
580,  581 ;  Sinking  Fund  Cases,  99  U.  S.  700,  721,  740-742, 
748,  749,  757,  758 ;  N.  O.  Oas,  Water  and  Bridge  Cases, 
115  id.  650,  660,  672,  674;  LouismOe  Oas  Co.  v.  Cit.  Gas 
Co.,  Id.  683 ;  BrooTdyn  Parle  Comrs.  v.  Armstrong,  45  N.  T. 
234 ;  Morawetz  on  Pri.  Corp.  §§  473, 474, 478.)  The  reserva- 
tion of  legislative  control  over  the  corporate  power  of  the 
defendant  acts  only  upon  the  relations  between  the  state  and 
corporation,  and  not  upon  what  is  done  between  the  corporation 
and  those  with  whom  it  deals.  (zV.'  O.  Gas  Co.  v.  Louisiana 
Light  Co.,  115  U.  S.  650 ;  R.  R.  Comrs.  Cases,  116  id.  307, 
329  ;  Tondinson  v.  Jessup,  15  Wall.  459 ;  O.  T.  R.  R.  Co.  v. 
Veazie,  39  Me.  571,  580,  581 ;  Morawetz  on  Corp.  §  1102; 
Sinking  Fund  Cases,  99  U.  S.  721,  748,  749,  757;  Miller  v. 
Stats,  15  Wall.  499;  Chicago  v.  Sheldon,  9  id.  50,  55 ;  Coast 
Line  R.  R.  Co.  v.  Mayor,  etc.,  30  Fed.  Rep.  646,  650,'  652.) 

Sherman  S.  Rogers  for  respondent.  The  act  of  June,  1875, 
Teducing  the  rates  upon  the  roads  of  the  respective  parties 
was  constitutional  and  valid.  (Constitution,  art.  8,  §  1 ; 
1  R.  L.  600,  §  8.)  It  is  too  late  to  question  the  power  of  the 
legislature  to  diminish  fares  to  be  charged  by  a  railroad  com- 
pany, incorporated  under  the  laws  of  this  state.  {In  re  O.  Lee 
(Si  Coh  Bh.,  21  N.  Y.  9 ;  In  re  Reciprocity  Bk.,  22  id.  11 ; 
People  ex  rel.  Kimball  v.  B.  <&  A.  R.  R.  Co.,  70  id.  569 ; 
Sheilds  V.  Ohio,  95  U.  S.  319 ;  Greenwood  v.  Freight  Co., 
105  id.  13,  21;  Mumm/i  v.  Potomac  Co.,  8  Peters,  281.) 
When  the  plaintiff  took  defendant's  promise  not  to  change  its 
fares,  it  did  so  knowing  that  the  franchise  to  change  any  fare, 
nay,  even  its  franchise  to  exist,  was  within  the  control  of  the 
legislature,  and  that  no  one  legislature  could  take  away  this 
power,  directly  or  indirectly,  from  its  successor  and  impliedly 
consented  that  this  should  be  so,  and  the  subsequent  legislative 
action,  therefore,  in  no  manner  impaired  the  obligation  of  the 
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contract  which  had  been  made  with  it.  {People  v.  Globe  MuL 
Z.  Ins,  Co.,  SI  K  Y.  174,  179;  Peck  v.  (7.  R.  R.  Co.,  94 
U.  S.  164.) 

RuGER,  Ch.  J.  The  plaintiff  and  defendant  are  respectively 
incorporated  street  railroad  companies,  located  in  the  city  of 
Buffilo,  and  the  action  was  brought  upon  a  contract  to  recover 
a  sum  stipulated  to  be  paid,  as  liquidated  damages,  upon  a 
breach  thereof  by  either  party,  that  should  reduce  its  rates  of 
fare  below  the  prices  authorized  to  be  charged  under  the  stat- 
utes in  force  on  May  3,  1872,  each  party  thereby  agreeing  to 
make  no  change  therein,  without  the  consent  of  the  other. 
This  contract  was  claimed  to  have  been  made  by  authority  of 
chapter  474  of  the  Laws  of  1872. 

Subsequent  to  this  contract  the  legislature,  by  chapter  600 
of  the  Laws  of  1875,  enacted,  in  substance,  that  it  should  be 
unlawful  for  any  street  railroad  company  in  Buffalo  to  charge 
more  than  five  cents  for  each  passenger  carried  on  their  respect- 
ive roads,  without  regard  to  the  distance  traveled.  This  price 
was  considerably  less  than  the  amount  authorized  to  be  charged 
by  the  former  statute. 

Immediately  thereafter  the  defendant  reduced  its  rates  of 
fare  to  the  price  authorized  by  the  act  of  1875,  and  this 
reduction  constitutes  the  breach  of  the  contract,  relied  upon 
for  a  recovery. 

No  question  is  made  but  that  if  the  act  of  1875  was  a  valid 
enactment,  the  defendant  was  required  to  conform  to  it,  and 
would  have  a  good  defense  to  the  action.  It  is,  however, 
claimed  by  the  plaintiff  that  the  act  was  unconstitutional  and 
void,  inasmuch  as  it  impaired  the  obligation  of  contracts. 
The  only  contract  claimed  to  have  been  impaired  is  the  one 
sued  upon. 

Among  the  defenses  made  to  the  action,  is  the  claim  that 
the  agreement  had  terminated  before  the  alleged  breach  by 
virtue  of  its  own  limitation,  and  it  is  also  urged  that  a  reason- 
able construction  of  the  language  of  the  agreement  shows  that 
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ite  obligations  were. not  intended  to  survive,  any  statutory 
reduction  of  the  rates  of  fare  chargeable  upon  such  railroads. 

There  is  no  express  provision  in  the  contract  providing  for 
the  period  of  its  duration,  but  there  are  several,  which  f ui-nish 
strong  grounds  for  the  inference  that  the  parties  did  not  intend 
that  it  should  continue,  after  an  unfavorable  change  in  th3 
rates  of  fare.  Among  these  provisions  it  is  only  necessary  to 
refer  to  one,  providing  that,  ''  the  said  party  of  the  first  part 
so  long  as  it  receives  for  the  transportation  of  passengers  the 
fare  allowed  by  law  on  the  3d  day  of  May,  1872,  and  no 
longevy^  will  make  connections  with  roads  to  be  built  by  the 
party  of  the  second  part,  and  run  a  suflScient  number  of  cars  to 
accommodate  all  passengers  applymg  for  transportation,  etc. ; 
and  another  contained  in  the  fifth  paragragh  which  provides 
that  the  party  of  the  first  part  agrees  that  it  will,  during  the 
continuance  of  the  contract,  charge  the  same  rates  for  the 
transportation  of  passengers  over  its  railroads,  or  any  part 
thereof,  that  it  is  *'' permitted  to  charge  by  the  statutes  in 
force  regulating  the  same  on  the  3d  day  of  May,  1872,  and 
that  it  will  not  make  any  change  in  such  rates  without  the 
consent  of  the  party  of  the  second  part." 

Similar  provisions  were  contained  in  the  contract  relating 
to  the  obligations  of  the  party  of  the  second  part,  and  con- 
templating the  termination  of  the  contract  upon  the  same 
contingency. 

It  is  quite  clear  that  the  parties  had  in  view  a  condition  of 
affairs  under  which  they  would  not  be  permitted  to  charge 
and  receive  the  rates  of  fare  authorized  by  former  acts,  and 
in  that  event  expressly  provided  for  the  termination  of  the 
contract. 

But  the  plaintiff  contends  that  the  rates  authorized  on  May 
3,  1872,  still  continue,  so  far  as  these  two  companies  are  con- 
cerned, by  force  of  the  obligations  of  their  contract,  and  the 
constitutional  inhibition  upon  the  state  from  passing  any  law 
impairing  its  effect. 

We  are  not  impressed  with  the  soundness  of  tliis  conten- 
tion.    It  was  competent  for  the  parties  to  agree  upon  any 
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period  as  the  duration  of  their  contract,  and  they  might,  if 
they  chose  to  do  so,  provide  that  it  should  cease  upon  the 
passage  of  even  an  unconstitutional  law. 

It  is  diflScult  to  explain  what  is  meant  by  the  expression 
that  the  contract  should  continue  so  long  as  the  companies 
received  and  were  permitted  to  charge  the  rates  authorized  on 
May  3,  1872,  and  no  longer,  if  there  was  no  constitutional 
power  to  effect  such  change.  Settled  rules  of  construction 
require  us  to  give  some  meaning  and  effect  to  all  of  the  lan- 
guage employed  in  the  contract,  provided  it  can  be  done  with- 
out doing  violence  to  the  plain  object  and  intent  of  the  parties 
in  making  their  agreement. 

It  is  quite  clear  that  the  parties  assumed  the  existence  of 
the  power  of  the  legislature  to  change  the  rates,  and  con- 
tracted with  reference  to  such  a  contingency.  A  fair  and 
reasonable  construction  of  the  contract  would  seem  to  be  that 
the  parties  intended  any  change  to  be  effected  by  the  voluntary 
action  of  the  parties,  and  not  one  made  in  obedience  to  para- 
mount authority.  It  would  be  unreasonable  to  say  that  either  ' 
party  intended  to  run  the  hazard  and  danger  of  disobedience 
to  a  statute  of  the  state,  and  there  is  nothing,  we  think,  in 
the  contract  which  required  it  to  do  so. 

Every  exercise  of  legislative  power  is  presumed  to  be  con- 
stitutional, and  it  cannot,  without  the  clearest  language  indi- 
cating such  an  intention,  be  supposed  that  parties  anticipated 
the  enactment  of  an  unconstitutional  law,  or  contracted  upon 
such  an  assumption. 

We  are,  therefore,  of  the  opinion  that  the  contract,  so  far' 
as  this  provision  was  concerned,  had  terminated  by  force  of 
its  own  limitation  when  the  act  of  1875  was  enacted.  Con- 1 
Btrued  in  this  way,  the  legislation  of  1873,  incidentally  refer- 
ring to  this  contract  and  providing  that  its  validity  should  not  be 
affected  thereby,  is  intelligible,  and  perhaps  sustainable,  but 
upon  any  other  theory  it  is  diflScult  to  see  ?ts  object  or  design. 
We  cannot  ascribe  to  the  legislature  an  intention  by  that  act, 
to  hamper  and  restrain  its  successors  in  the  exercise  of  legiti- 
mate constitutional  power  over  the  subject  of  railroad  fares 
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(^Railroad  Cmrmdasion  Case^  116  IT.  S.  307),  and  if  it  was  an 
effort  to  pass  upon  the  validity  of  the  contract,  that  subject 
was  a  judicial  one  and  beyond  the  province  of  legislative 
authority  to  act  upon. 

But  we  are  further  of  the  opinion  that  the  act  of  1875  was 
a  valid  exercise  of  legislative  power,  and  did  not  impair  the 
obhgations  of  any  contract,  within  the  meaning  of  the  consti- 
tutional provision. 

The  inability  of  one  legislature  to  limit  or  control  the  legis- 
lative action  of  its  successors,  is  a  familiar  principle  which 
needs  no  citation  to  support  it.  {Prea.  Church  v.  Citt/  of 
New  York,  5  Cow.  538.) 

The  same  authority  which  confers  upon  one  body  the  power 
of  legislation  authorizes  its  successors,  in  the  exercise  of  their 
duty,  to  change,  alter  and  annul  existing  laws  when,  in  their 
judgment,  the  public  interest  requires  it.  In  the  performance 
of  their  duty  of  legislating  for  the  public  welfare,  each  succes- 
sive body  must,  from  necessity,  be  left  untrammeled  except 
by  the  restraints  of  the  fundamental  law,  and  when  called 
upon  to  act  upon  subjects  which  concern  the  health,  morals 
or  interests  of  the  people,  as  affected  by  a  public  use  of  prop- 
erty for  which  compensation  is  exacted  by  its  owners,  they 
are  unlimited  by  constitutional  restraint.  It  is  unneces- 
sary to  discuss  this  proposition  with  much  fullness  as  it  was 
conceded  by  the  appellant  upon  the  argument,  and  is  repeated 
in  its  printed  brief,  that  the  authority  of  the  legislature  in  the 
exercise  of  its  police  powers  could  not  be  limited  or  restricted 
by  the  provisions  of  contracts  between  individuals  or  corpora- 
tions.    Pacta  privata  pvhlico  juri  deroga/re  non  possunt 

This  proposition  is  also  abundantly  established  by  authority. 
(Pres.  Churchy,  City  of  New  York,  supra;  Coats  v.  May  or  ^ 
etc,j  7  Cow.  5^*5 ;  VanderhUt  v.  Adams,  Id.  349  ;  Mayor,  etc,  v. 
Second  Ave,  R.  R,  Co,,  32  N.  T.  261 ;  People  y,  B.  &  A. 
R.  R,  Co.,  70  id.  569 ;  Stone  v.  Farmers'  L,  &  T.  Co,,  116 
U.  S.  307;  BarUer  v.  ConnoUy,  113  id.  27.) 

It  was  said  in  People  v.  Boston  and  Albany  Railroad 
Company  {supra\  that  "raiboad  corporations    hold    their 
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property  and  exercise  their  functions  for  the  public  benefit, 
and  they  are  therefore  subject  to  legislative  control.  The 
legislature  which  has  created  them  may  regulate  the  mode  in 
which  they  shall  transact  their  business,  the  price  which  they 
shall  charge  for  the  transportation  of  freight  and  passengers, 
etc.  *  *  *  It  iftay  make  all  such  regulations  as  are 
appropriate  to  protect  the  lives  of  persons  carried  upon  rail- 
roads or  passing  upon  highways  crossed  by  railroads.  All  this 
is  within  the  domain  of  legislative  power,  although  the  power 
to  alter  an<r  amend  the  charters  of  such  corporations  has  not 
been  reserved.  *  *  *  Such  legislation  violates  no  con- 
tract, takes  away  no  property,  and  interferes  witli  no  vested 
right." 

In  Munn  v.  Illinois  (94  XJ.  S.  124),  Chief  Justice  Waite, 
in  speaking  of  the  implied  powers  which  social  organization 
confers  upon  its  government  over  the  conduct  and  property  of 
members,  says  that  "  it  does  authorize  the  establishment  of 
laws  requiring  each  citizen  to  so  conduct  himself  and  so  use 
his  own  property  as  not  necessarily  to  injure  another.  This  is 
the  very  essence  of  government,  and  has  found  expression  in 
the  maxim  sic  utero  tuo  ut  alienum  non  lo&das.  From  this 
source  came  the  police  powers,  which,  as  was  said  by 
Mr.  Chief  Justice  Taney  in  the  License  Case  (5  How.  583),  '  are 
nothing  more  or  less  than  the  powers  of  government  inherent 
in  every  sovereignty,  *  *  *  that  is  to  say  *  *  *  the 
power  to  govern  men  and  things.'  Under  these  powers  the 
government  regulates  the  conduct  of  its  citizens  one  towards 
another,  and  the  manner  in  which  each  shall  use  his  own 
property,  when  such  regulation  becomes  necessary  for  the 
public  good.  In  their  exercise  it  has  been  customary  in  Eng- 
land from  time  immemorial,  and  in  this  country  from  its  first 
colonization,  to  regulate  ferries,  common  carriers,  hackmen, 
bakers,  millers,  wharfingers,  innkeepers,  etc.,  and  in  so  doing 
to  fix  a  maximum  of  charge  to  be  made  for  services  rendered, 
accommodations  furnished,  and  articles  sold." 

Judge  Bradley,  in  the  Sinhiny  Fund  Cases  (99  U.  S.  747), 
referring  to  the  Munn  case,  says :    "  The  inquiry  there  was  as 
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to  the  extent  of  the  police  power  in  cases  where  the  public 
interest  is  affected ;  and  we  held  that  when  an  employment  or 
business  becomes  a  matter  of  such  public  interest  and  import- 
ance as  to  create  a  common  charge  or  burden  upon  the  citizen ; 
in  other  words,  when  it  becomes  a  practical  monopoly,  to 
which  the  citizen  is  compelled  to  resort,  and  by  means  of 
which  a  tribute  can  be  exacted  from  the  community,  it  is  sub- 
ject to  regulation  by  the  legislative  power." 

We  think  it  unnecessary  to  discuss  the  question  as  to  how 
far  the  legislature  were  authorized  to  go  in  regulating  the 
affairs  of  corporations  under  the  power  of  amendment  and 
repeal  imposed  by  the  Revised  and  other  statutes.  (R.  S.  [7th 
ed.]  §  8,  tit,  3,  chap.  18,  part  1,  p.  1531.) 

It  seems  to  be  conceded  by  all  of  the  authorities  that  such 
reservations  confer  upon  them  power  to  regulate,  to  a  certain 
extent,  the  general  management  and  control  of  the  internal 
affairs  of  such  corporations,  but  the.  grounds  already  referred 
to  are  sufficient  to  dispbse  of  the  case  without  considering 
questions  not  essential  to  that  end. 

We  think  the  authorities  cited  are  decisive  of  the  question, 
and  lead  to  an  affirmance  of  the  judgment. 

The  judgment  of  the  court  below  should,  therefore,  be 
affirmed. 

All  concur,  Eabl  and  Gray,  J  J.,  in  the  result. 

Judgment  affirmed. 


1888.]  Btam  v.  Collins  et  al.  143 

StatemeDt  of  case. 

4 

William  J.  Byam,  Appellant,  v.  Jennie  E.  Collins  et  al., 

Respondents. 

In  an  action  for  libel  and  slander  it  appeared  that  plaintiff  was  on  terms 
of  social  intimacy  with  D.  and  was  paying  her  attention  with  a  view  to 
matrimony.  Defendant  J.,  in  April,  1879,  wrote  to  D.  a  letter  containing 
charges  against  plaintiff,  which  was  the  libelous  publication  complained 
of.  Up  to  the  January  before  the  writing  of  the  letter  J.  and  D.  had 
been  very  intimate  friends;  then  they  became  somewhat  estranged  and 
their  intimacy  ceased.  During  the  intimacy,  and  about  four  years  before 
the  writing  of  the  letter,  D.  repeatedly  requested  J.  **if  she  knew  any- 
thing about  any  young  man  she  went  with,  or  in  fact  any  young  man  in 
the  place,  to  tell  her."  D.  was  not  then  contemplating  marriage  with 
any  young  man,  and  did  not  know  the  plaintiff.  The  letter  referred  to 
the  former  friendship,  to  the  estrangement,  and  stated  substantially  that 
D.  was  still  very  dear  to  the  writer,  and  for  this  reason  she  felt  that  she 
must  interfere.  J.,  as  a  witness,  testified  that  when  she  wrote  the  letter 
she  thought  as  much  of  D.  as  if  she  belonged  to  her  family;  that  she 
had  heard  the  defamatory  rumors  and  believing  them,  did  not  wish  her 
to  marry  the  plaintiff.  Held  (Danfobth,  J.,  dissenting),  that  while 
J.  could  properly  tell  what  she  knew  about  young  men,  she  was  not 
justified  in  defaming  them  even  upon  request  by  telling  what  she  did  not 
know  and  what  wa3  not  true,  although  her  defamatory  statements 
were  based  upon  rumors  and  hearsay  which  she  believed  to  be  true;  and 
that,  therefore,  the  letter  was  not  a  privileged  communication;  also,  that 
the  evidence  failed  to  show  that  the  letter  was  written  in  pursuance  of 
a  request  made  so  long  before;  on  the  contrary,  it  appeared  from  the 
circumstances  and  from  the  letter  itself  that  D.  did  not  at  the  time  desire 
any  information  from  J.,  and  that  this  was  known  to  the  latter. 

It  seems  that  if  J.  had  been  asked  by  D.  for  information  as  to  plamtiff's 
character  and  standing,  she  could  properly  have  given  any  information 
she  possessed,  provided  she  acted  in  good  faith  and  without  malice. 

As  privileged  communications  are  exceptions  to  the  general  rule  which 
implies  malice  in  a  libelous  publication  and  infers  some  damage,  it  rests 
with  the  party  claiming  the  privilege  to  ^low  that  the  case  is  brought 
within  the  exception. 

The  exception  covers  cases  where  a  communication  is  made  bona  Jide  upon 
any  subject-matter  in  which  the  party  making  it  has  an  interest,  or  in 
reference  to  which  he  has  a  duty,  legal,  moral  or  social,  which  may  fairly 
be  presumed  to  have  led  to  the  communication,  when  made  to  a  person 
having  a  corresponding  interest  or  duty. 

The  claim  of  a  moral  duty  will  not  be  sustained  when  a  person  as  a  volun- 
teer has  made  defamatory  statements  against  another  in  a  matter  in 
which  he  has  no  legal  duty  or  personal  interest,  unless  he  can  find  a 
justification  hi  some  pressing  emergency. 
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As  to  whether  a  libelous  publication  is  privileged  is  a  matter  of  law  (Dan- 
FORTH,  J.,  dissenting),  and  it  deems  that  when,  upon  the  trial  of  an  action 
for  libel,  it  has  been  held  as  matter  of  law  that  the  publication  was 
privileged,  the  burden  rests  upon  the  plaintiff  to  establish  that  it  wiui 
maliciously  made,  this  is  a  question  of  fact  to  be  determined  by  the  jury. 

Todd  V.  Hawkins  (8  C.  &  P.  88)  distinguished. 

When  not  privileged  the  law  implies  malice  in  the  case  of  oral  as  well  as 
written  defamation. 

As  to  the  slanderous  words  charged,  J.  testified  that  she  uttered  them  to  one 
C.  in  confidence,  after  the  most  urgent  solicitations  on  his  part  that  she 
should  tell  what  she  knew  about  plaintiff.  The  court  charged  that  the 
words  so  uttered  were  privileged.    Held,  error. 

It  seems  that  even  had  it  appeared  that  C.  had  the  interview  with  J.  at  the 
solicitation  of  plaintiff  and  as  his  friend,  this  would  not  make  the  slan- 
derous words  uttered  in  the  interview  privileged. 

Defamatory  words  are  not  privileged  simply  because  uttered  in  the  strictest 
confidence  by  one  friend  to  another,  nor  because  uttered  upon  the  most 
urgent  solictations. 

Bi/am  V.  OoUins  (39  Hun,  204)  reversed. 

(Argued  June  22,  1888;  decided  November  27,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  tlie  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  January,  1886,  which  afiirmed  a 
judgment  in  favor  of  defendants  entered  upon  a  verdict  and 
denied  a  motion  for  a  new  trial.  (Keported  below,  39  Hun, 
204.) 

This  was  an  action  for  libel  and  slander. 

The  defendants  are  husband  and  wife.  Mr.  Collins  is  sued 
by  reason  of  that  relationship  only.  The  charge  of  libel  is 
based  upon  a  letter  written  by  Mrs.  Collins  to  one  Dora 
McNaughton  in  these  words  : 

"  Caledonia,  April  11,  1879. 
"  My  Deab  Dora  : 

"  For  a  long  time  I  have  been  earnestly  solicited  by  your 
friends  and  mine  to  warn  you  in  some  way  of  the  danger  you 
arc  in,  in  the  company  you  keep  at  present.  I  have  refrained 
from  doing  so  for  various  reasons,  the  principal  one  being 
the  fact  that  I  was  very  rudely  treated  by  you  one  day  at 
Mrs.  Grant's  when  I  was  there  for  the  purpose  of  doing  you 
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a  favor  which  you  have  never  acknowledged  to  this  day, 
although  you  have  availed  yourself  of  my  friend's  kindness. 

**  You  have,  also,  given  up  coming  to  my  house,  for  what 
reason  1  do  not  know,  for  I  have  never  injured  you  or  yours 
in  tliought,  word  or  deed. 

"  But  to  return  to  the  subject.  Since  the  exhibition  of  last 
Wednesday  I  have  decided  to  hold  my  peace  no  longer,  feeling 
that  if  I  do  and  your  life  is  wrecked  (as  it  is  sure  to  be  if  you 
marry  or  have  further  acquaintance  with  that  man)  that  I 
shall  in  some  way  be  responsible  for  it,  inasmuch  as  I  neglect 
to  do  my  duty.  And,  oh,  Dora !  be  warned  by  me  before  it  is 
too  late,  have  nothing  to  do  with  him  for  the  sake  of  the 
friendship  we  once  had  and  which  was  very  dear  to  me.  Oh  1 
Dora,  I  have  loved  you  as  a  sister  and  I  cannot  see  you 
degraded  and  your  name  becoming  a  by-word  in  the  mouth  of 
every  rowdy  in  town.  Can  yon  thus  lightly  set  aside  a  tried 
and  true  friend  of  years  for  the  sake  of  an  adventurer  of  a 
few  weeks  acquaintance  ?  I  have  thought  that  ere  this  your 
usual  good  sense  would  come  to  your  rescue,  but  the  mystery 
seems  to  grow  deeper  and  deeper. 

"  There  are  persons  in  this  town  who,  at  present,  profess 
great  friendship  for  you  who,  I  feel  certain,  are  leading  you 
on  only  that  they  may  glory  over  your  Imniiliation,  which 
must  come  sooner  or  later,  for  you  cannot  handle  fire  and  not 
be  burned,  and  it  is  to  save  you  from  that  I  make  this  appeal 
to  you.  I  have  every  reason  for  believing  that  botli  my  lius- 
band  and  myself  have  been  lied  about  and  misrepresented  to 
you,  but  have  you  been  honest  in  listening  to  a  stranger  and 
taking  his  word  and  believing  it  without  further  proof  ? 

'*  Is  it  possible  that  you  know  the  character  of  that  man  ? 
I  know  that  if  you  did  you  would  spurn  him  from  your  house 
and  presence  forever,  and  if  you  will  but  give  me  the  oppor- 
tunity of  a  personal  interview  with  yourself,  I  will  tell  you  a 
few  truths,  and,  as  no  one  need  fear  the  truth,  that  will  open 
your  eyes  and,  perhaps,  save  you  from  a  life-long  sorrow  and 
regret. 
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"  Do  not  deny  me  this  favor  for  you  are  still  very  dear  to 
me,  and  I  feel  that  I  must  interfere  in  your  behalf  as  no  one 
else  has  dared  to  do  it.  I  close  with  my  love  to  you,  hoping 
that  our  Heavenly  Father  may  keep  you  from  all  harm,  and 
show  you  the  right  way  out  of  these  difficulties. 

"  I  remain,  as  ever,  your  true  friend, 

"JENNIE  E.  COLLINS." 

The  answer  admits  the  writing  and  pubUcation  by  sending 
the  letter  to  Dora ;  denies  that  it  was  prompted  by  maHce  or 
ill  feeling ;  declares  that  the  writing  was  founded  upon  inform- 
ation, which  she  believed,  and  claims  tliat  the  communication 
was  privileged  by  reason  of  her  friendly  relations  with  Dora. 

The  charges  of  slander  are,  so  far  as  material,  contained  in 
the  second  count  of  the  complaint,  and  are  as  follows : 

"The  said  plaintiff  further  says,  upon  information  and 
belief,  that  on  or  about  the  15th  day  of  April,  18Y9,  at  Cale- 
donia aforesaid,  the  said  defendant,  Jane  E.  Collins,  in  the 
presence  and  hearing  of  Dugald  E.  Cameron,  of  Caledonia 
aforesaid,  and  of  divers  other  good  and  reputable  citizens  of 
the  state  of  New  York,  wrongfully,  maliciously  and  with 
intent  to  cause  it  to  be  believed  that  the  said  plaintiff  was  a 
person  unfit  and  unworthy  to  be  associated  with,  and  was  unfit 
and  unworthy  to  be  consulted  professionally  as  an  attorney 
and  counselor  or  to  be  trusted  in  his  profession  and  business, 
then  and  there  spoke  of  and  concerning  the  said  plaintiff  and 
of  and  concerning  his  said  profession  and  business,  the  false 
and  defamatory  words  following,  to  wit :  '  He '  (the  said  plaint- 
iff meaning),  '  is  a  bad  man  and  ought  to  be  driven  out  of  the 
place  and  is  not  fit  to  associate  with  decent  people.'  '  He ' 
(the  said  plaintiff  meaning),  '  insulted  a  young  lady  in  Qeneseo 
by  going  into  her  room,  and  slie  drew  a  revolver  on  liim  and 
he  had  to  get  down  on  his  knees  and  beg  of  her  to  let  him  off.' 
^  He '  (the  said  plaintiff  meaning),  '  also  went  to  Canada  in 
company  with  a  woman  in  private.'  '  He '  (the  said  plaintiff 
meaning),  '  is  also  guilty  of  dishonest  practices  as  a  lawyer  and 
is  not  to  be  trusted.'     'He '(the  said  plaintiff  meaning),  Ms 
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altogether  void  of  principle  both  as  a  man  and  in  his  business.' 
Whereby  and  by  reason  of  all  which  false  and  defamatory 
words  in  the  premises  in  the  second  cause  of  action  set  forth 
a  number  of  persons  and,  in  particular,  Robert  Espie,  Willis 
Remington,  Robert  J.  Menzie  and  Daniel  McNaughton,  who 
had  theretofore  been  accustomed  to  deal  with  and  employ  the 
plaintiflE  in  his  business  aforesaid,  ceased  to  deal  with  him, 
and  the  plaintiff  was  thereby  deprived  of  their  custom  and 
patronage  and  of  the  profits  he  would  otherwise  have  reaUzed 
by  such  custom  and  patronage,  and  was  otherwise  greatly  dam- 
aged and  injured  in  his  professional  business  and  reputation." 

The  answer  to  the  said  count  is  as  follows : 

"  And  for  answer  to  the  alleged  cause  of  action  as  stated  in 
the  second  count  or  cause  of  action  in  the  said  plaintiff's  com- 
plaint contained,  the  said  defendant,  Jennie  E.  ColUns,  says 
that  on  or  about  the  time  stated  in  said  count  the  said  Dugald 
E.  Cameron,  an  influential  and  leading  citizen  of  Caledonia, 
sought  and  procured  an  interview  with  the  said  defendant  for 
the  purpose  as  he  stated,  of  amicably  arranging  the  diflSculty 
between  the  said  defendant  and  said  plaintiff ;  that  the  said 
Cameron  requested  the  said  defendant  to  state  what  she  knew 
or  had  heard  about  the  said  plaintiff ;  that  said  Cameron  stated 
that  he  was  the  friend  of  said  defendant  and  wanted  her  to 
talk  to  him  as  her  friend ;  that,  in  reply  to  inquiries  by  said 
Cameron,  the  said  defendant  stated  to  him  what  she  had  heard 
of  and  concerning  said  plaintiff ;  that  she  expressly  said,  that 
she  knew  nothing  about  the  said  plaintiff,  except  from  hearsay, 
and  she  stated  to  said  Cameron,  in  substance  and  effect,  that 
she  had  heard  that  he  insulted  a  lady  in  Geneseo,  by  going 
into  her  room,  and  that  she  drew  a  revolver  on  him,  said  plaint- 
iff, and  he  liad  to  get  down  on  his  knees  and  beg  of  her  to 
let  him  off ;  that  the  said  defendant  also  said  that  she  heard 
that  the  said  plaintiff  went  to  Canada  in  company  with  a 
woman  privately ;  and  she  further  stated,  in  substance  and 
effect,  that  she  had  been  told  that  said  plaintiff  was  guilty  of 
dishonest  practices  as  a  lawyer ;  and  the  said  defendant  then 
and  there  said  to  said  Cameron,  in  substance,  that  if  what  slie 
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had  heard  said  of  the  said  plaintiff  was  true,  he  was  devoid  of 
principle  both  as  a  man  and  a  lawyer ;  that  he  was  a  bad  man 
and  nnworthy  to  live  in  the  place ;  that  the  foregoing  conver- 
sation was  had  with  the  said  Cameron,  on  his  assurance  of 
friendship,  and  that  what  she  said  should  not  be  used  to  her 
disadvantage ;  that  the  said  defendant  believed  the  assurances 
of  the  said  Cameron ;  that  the  interview  with  and  the  state- 
ments and  communications  made  to  said  Cameron  were  made 
in  strict  confidence,  relying  on  the  professed  friendship  of  the 
said  Cameron ;  that  the  same  and  the  whole  thereof  was  a 
confidential  communication  and  was  made  without  malice  and 
without  any  intent  to  injure  said  plaintiff.  And  the  said 
defendant  says  that  she  verily  believed  the  statements  she 
made  to  said  Cameron  of  and  concerning  the  said  plaintiff  to 
be  true.  And  the  said  defendant  denies  any  knowledge  or 
information  sufiicient  to  form  a  belief  of  the  allegations  con- 
tained in  the  said  second  count  or  cause  of  action,  except  as 
hereinabove  admitted." 

The  facts,  so  far  as  material,  are  set  forth  in  the  opinion. 

A,  J,  Abbott  for  appellant.  The  court  erred  in  excluding 
testimony  of  plaintiff  as  to  the  decline  of  liis  business  in  con- 
sequence of  the  slanders  which  were  largely  spoken  against 
him  in  his  professional  character  as  a  lawyer.  {Berffmann- 
V.  Jones,  94  N.  Y.  51.)  It  is  the  province  and  duty  of  the 
court  to  decide  whether  the  occasion  was  such  as  to  have  con- 
stituted the  conmiunication  a  privileged  one,  and  it  is  within 
the  province  of  the  jury  to  find  whether  such  privileged 
occasion  has  been  abused.  {Hamilton  v.  Eno,  81  N.  Y.  122, 
124.)  As  a  general  rule,  there  can  be  no  privilege  in  a  third 
person's  interference  between  man  and  woman  in  their  negotia- 
tions for  marriage  to  prevent  the  same.  (Cooley  on  Torts, 
215n. ;  Townshend  on  Slander  and  Libel  [3d  ed.]  450; 
JocMtnes  V.  Bennet,  5  Allen,  1 70.)  To  constitute  a  justifica- 
tion, the  absolute  truth  of  the  defamatory  matter  should  be 
alleged.  It  is  not  sufiicient  to  set  up  facts  which  only  tend  to 
establish  the  truth  of  such  matter.     (Townshend  on  Slander 
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and  Libel,  §  357  and  note,  and  §  355,  note  1 ;  51  Barb.  4.^3.) 
The  truth  must  be  established  with  as  much  certainty  as  would 
be  necessary  to  convict  .under  an  indictment  for  the  same 
offense.  (Townshend  on  Slander  and  Libel,  §§  357,  404; 
Abb.  Trial  Ev.  670,  note  15.)  If  a  material  part  of  the  justi- 
fication fails,  then  all  fail.  (Townshend  on  Slander  and  Libel, 
§§  359,  408.)  The  truth  of  the  matter  charged,  to  constitute 
a  justification,  must  be  made  out  beyond  a  reasonable  doubt. 
The  reasonable  belief  of  the  def amer  has  nothing  to  do  with 
it  as  far  as  a  justification  is  concerned.  (Townshend  on 
Slander  and  Libel,  §  404 ;  Abb.  Trial  Ev.  670,  note  15  ;  6  Cow. 
118;  16  Wend.  601;  3  Barb.  602.)  Rumor  is  not  available 
under  the  plea  of  mitigation.  (Townshend  on  Slander  and 
Libel,  §  411 ;  1  Wend.  451 ;  5  Cow.  499.)  Facts  available  in 
mitigation  must  be  shown  to  be  facts.  (81  N.  T.  249.) 
Charging  an  attorney  at  law  with  dishonesty  in  his  practice 
and  profession  is  actionable,  per  se.  (Sedg.  on  Damages,  673 ; 
Townshend  on  Slander  and  Libel,  §§  192,  198,  370.)  When 
the  language  is  actionable  per  se  special  damages  need  not  be 
alleged.     (Townshend  on  Slander  and  Libel,  §  345.) 

James  Wood  for  respondents.  A  communication  is  privi- 
leged, within  the  rule,  when  made  in  good  faith  to  one  having 
an  interest  in  the  information  sought,  and  it  will  be  privileged, 
if  volunteered,  when  the  party  to  whom  the  communication  is 
made  has  an  interest  in  it,  and  the  party  by  whom  it  is  made 
stands  in  such  a  relation  to  him  as  to  make  it  a  reasonable 
duty,  or,  at  least,  proper  that  he  should  give  the  information. 
(Sunderliny.  Bradstreet,  46  N.  T.  188;  Lewis  y.  Herrick^ 
16  id.  128,  369  ;  1  Starkie  on  Slander,  321 ;  KUncJcY,  Colby, 
46  N.  Y.  427,  433.)  This  rule  holds  good,  even  though  the 
imputations  contained  in  the  communication  were  false,  based 
upon  erroneous  information.  {Kine  v.  SmaU,  1  H.  &  H.  83 ; 
S.  a,  3  M.  &  W.  297 ;  Streely  v.  Wood,  15  Barb.  105,  111 ; 
Hastings  v.  Lech,  22  Wend.  410 ;  Fowler  v.  JSowen,^0^.  Y. 
20 ;  Moak's  Underhill  on  Torts,  46 ;  23  Alb.  L.  Jour.  415  ; 
Ma/rks  V.  Baker,  12  Rep.  530;    Townshend  on  Slander  and 
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Libel,  §§  209-241 ;  Joannes  v.  Bennet,  5  Allen,  109 ;  liesbo/- 
lam  V.  Campbdl^  5  Jur.  [N.  S.]  243;  Krebs  v.  Oiin^  12 
Gray,  239 ;    Atkinson  v.  CogswM,  7  Fr.  L.  R.  [N.  S.]  109.) 

Eabl,  J,  The  general  rule  is  that  in  the  case  of  a  libelous 
publication  the  law  implies  malice  and  infers  some  damage. 
What  are  called  privileged  communications  are  exceptions  to 
this  rule.  Such  communications  are  divided  into  several 
classes,  with  one  only  of  which  we  are  concerned  in  this  case, 
and  that  is  generally  formulated  thus :  "  A  communication 
made  bona  fide  upon  any  subject  matter  in  which  the  party 
communicating  has  an  interest^  or  in  reference  .to  which  he 
has  a  d/iity^  is  privileged  if  made  to  a  person  having  a  corres- 
ponding interest  or  duty^  although  it  contained  criminating 
matter  which,  without  this  privilege,  would  be  slanderous  and 
actionable ;  and  this  though  the  duty  be  not  a  legal  one,  but 
only  a  moral  or  social  duty  of  imperfect  obligation."  The 
rule  was  thus  stated  in  Harrison  v.  Bush  (5  Ellis  &  Black. 
[Q.  B.]  344),  and  has  been  generally  approved  by  judges  and 
text  writers  since.  In  Toogood  v.  Spyring  (1  Cr.  M.  &  R., 
[Ex.]  181),  an  earlier  case,  it  was  said  that  the  law  considered  a 
libelous  '^  publication  as  malicious  unless  it  is  fairly  made  by 
a  person  in  the  discharge  of  some  public  or  private  duty, 
whether  legal  or  moral,  or  in  the  conduct  of  his  own  affairs  in 
matters  where  his  interest  is  concerned  "  ;  and  that  statement 
of  the  rule  was  approved  by  Folgeb,  J.,  in  Klench  v.  Colby 
(46  N.  T.  427),  and  in  Hamilton  v.  Eno  (81  K  Y.  1 16).  In 
White  V.  Nicholls  (3  How.  [U.  S.]  266,  291),  it  was  said  that 
the  description  of  cases  recognized  as  privileged  communica- 
tions  must  be  understood  as  exceptions  to  the  general  rule, 
and  "as  being  founded  upon  some  apparently  recognized 
obligation  or  motive,  legal,  moral  or  social,  which  may  fairly 
be  presumed  to  have  led  to  the  publication,  and,  therefore, 
jn'imafa^ie  relieves  it  from  that  just  implication  from  which 
the  general  law  is  deduced." 

Whether  within  the  rule  as  defined  in  these  cases  a  libelous 
communication  is  privileged,  is  a  question  of  law;  and  when 


1S88.]  Byam  v.  Collins  et  al.  151 


Opinion  of  the  Court,  per  Earl.  J, 


upon  any  trial  it  has  been  held  as  matter  of  law  to  be  privi- 
leged, then  the  burden  rests  upon  the  plaintiff  to  establish  as 
matter  of  fact  that  it  was  maliciously  made,  and  this  matter 
of  fact  is  for  the  determination  of  the  jury. 

It  has  been  found  difficult  to  frame  this  rule  in  any  lan- 
guage that  will  furnish  a  plain  guide  in  all  cases.'  It  is  easy 
enough  to  apply  the  rule  in  cases  where  both  parties,  the  one 
making  and  the  one  receiving  the  communication,  are  inter- 
ested in  it,  or  where  the  parties  are  related,  or  where  it  is 
made  upon  request  to  a  party  who  has  an  interest  in  receiving 
it,  or  where  the  party  making  it  has  an  interest  to  subserve,  or 
where  the  party  making  it  is  under  a  legal  duty  to  make  it. 
But  when  the  privilege  rests  simply  upon  the  moral  duty  to 
make  the  communication,  there  has  been  much  uncertainty 
and  difficulty  in  applying  the  rule.  The  difficulty  is  to  determ- 
ine what  is  meant  by  the  term  "  moral  duty,"  and  whether 
in  any  given  case  there  is  such  a  duty.  In  Whiteley  v.  Ada/ms 
(15  C.  B.  [K  S.]  392),  Erle,  Ch.  J.,  said :  "Judges who  have 
had,  from  time  to  time,  to  deal  with  questions  as  to  whether 
the  occasion  justified  the  speaking  or  the  writing  of  defama- 
tory matter,  have  all  felt  great  difficulty  in  defining  what  kind 
of  social  or  morial  duty,  or  what  amount  of  interest  will  afford 
a  justification ; "  and  in  the  same  case,  Byles,  J.,  said  the 
application  of  the  rule  "  to  particular  cases  has  always  been 
attended  with  the  greatest  difficulty ;  the  combinations  of  cir- 
cumstances are  so  infinitely  various." 

The  rule  as  to  privileged  communications  should  not  be  so 
extended  as  to  open  wide  the  flood-gates  of  injurious  gossip 
and  defamation  by  which  private  character  may  be  over- 
whelmed and  irreparable  mischief  done,  and  yet  it  should  bo 
so  administered  as  to  give  reasonable  protection  to  those  who 
make  and  receive  communications  in  which  they  are  interested, 
or  in  reference  to  which  they  have  a  real,  not  imaginary,  duty. 
Every  one  owes  a  moral  duty,  not,  as  a  volunteer  in  a  matter 
in  which  he  has  no  legal  duty  or  personal  interest,  to  defame 
another  unless  he  can  find  a  justification  in  some  pressing 
emergency.     In   Coxhead  v.  Richards  (2  Mann.,  G.  &  S. 
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569,  602),  CoLTMAN,  J.,  said :  "  Tlie  duty  of  not  slandering 
your  neighbor  on  insufficient  grounds  is  so  clear  that  a  viola- 
tion of  that  duty  ought  not  to  be  sanctioned  in  the  case  of 
voluntary  communications  except  under  circumstances  of 
great  urgency  and  gravity.  It  may  be  said  that  it  is  very 
hard  on  a  defendant  to  be  subject  to  lieavy  damages  when  he 
has  acted  honestly  and  when  nothing  more  can  be  imputed  to 
him  than  an  error  in  judgment.  It  may  be  hard,  but  it  is 
very  hard  on  the  other  hand  to  be  falsely  accused.  It  is  to  be 
borne  in  mind  that  people  are  but  too  apt  rashly  to  think 
ill  of  others ;  the  propensity  to  tale  bearing  and  slander  is  so 
strong  amongst  mankind,  and  when  suspicions  are  aroused, 
nien  are  so  apt  to  entei'tain  them  without  due  examination,  in 
cases  where  their  interests  are  concerned,  that  it  is  necessary 
to  hold  the  rule  strictly  as  to  any  officious  intermeddling  by 
which  the  character  of  others  is  affected  ; "  and  in  the  same 
case  Crksswell,  J.,  said :  "  If  the  property  of  the  ship-owner 
on  the  one  hand  was  at  stake,  the  character  of  the  captain  was 
at  stake  on  the  other ;  and  I  cannot  but  think  that  the  moral 
duty  not  to  publish  of  the  latter  defamatory  matter  which  lie 
did  not  hnma  to  be  true,  was  quite  as  strong  as  the  duty  to 
communicate  to  the  ship-owner  that  which  he  believed  to  l>e 
true." 

One  may  not  go  about  in  the  community  and,  acting  upon 
mere  rumors,  proclaim  to  everybody  the  supposed  frailties  or 
bad  character  of  his  neighbor,  however  firmly  he  may  believe 
such  rumors,  and  be  convinced  that  he  owes  a  social  duty  to 
give  them  currency  that  the  victim  of  them  may  be  avoided  ; 
and,  ordinarily,  One  cannot  with  safety,  however  free  he  may 
be  from  actual  malice,  as  a  volunteer,  pour  the  poison  of  such 
rumors  into  the  ears  of  one  who  might  be  affected  if  the 
rumors  were  true-  I  cite  a  few  cases  bv  way  of  illustration. 
In  Godson  v.  TTorne  (I  B.  &  B.  7),  one  N"oah  solicited  the 
plaintiff  to  be  liis  attorney  in  an  action.  The  defendant, 
apparently  a  total  stranger,  wrote  to  Noah  to  deprecate  his  so 
employing  the  plaintiff,  and  this  was  held  to  be  clearly  iiot  a 
confidential    or    privileged    communication.     In    Storey    v. 
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ChaUanda  (8  C  &  P.  234),  one  Hersford  was  about  to  deal 
with  the  plaintiff  when  he  met  the  defendant  who  said  at 
once,  without  his  opinion  being  asked  at  all,  "  if  you  have 
anything  to  do  with  Storey  you  will  live  to  repent  it,  he  is  a 
most  unprincipled  man,"  etc.,  and  Lord  Denman  directed  a 
verdict  for  the  plaintiff  because  the  defendant  began  by  making 
the  statement  without  waiting  to  be  asked.  In  York  v.  Johnson 
(116  Mass.  482),  the  defendant,  a  member  oif  a  church,  was 
appointed  with  the  plaintiff  and  other  members  of  the  church 
on  a  committee  to  prepare  a  Christmas  festival  for  the  Sunday 
school.  He  declined  to  serve,  and  being  asked  his  reason  by 
Mrs.  Newton,  a  member  of  the  conmiittee,  said  that  a  third 
member  of  the  committee,  a  married  man,  had  the  venereal 
disease,  and  being  asked  where  he  got  it  said  he  did  not  know, 
but  that  "  he  had  been  with  the  plaintiff,"  who  was  a  woman, 
and  it  was  held  that  this  was  not  a  privileged  communication. 
There  was  no  question  of  the  defendant's  good  faith  and 
reasonable  grounds  of  belief  in  making  the  communication, 
and  yet  Devens,  J.,  m  the  opinion  said :  "  The  ruling  requested 
by  the  defendant  that  the  communication  made  by  lum  to 
Mrs.  Newton  was  a  privileged  one  and  not  actionable  except 
with  proof  of  express  malice,  was  properly  refused.  There 
was  no  duty  which  he  owed  to  Mrs.  Newton  that  authorized 
him  to  inform  her  of  the  defamatory  charges  against  the 
plaintiff,  and  no  interest  of  his  own  which  required  protection 
justified  it.  He  had  declined  to  serve  upon  the  same  com- 
mittee with  Mrs.  York ;  but  he  was  under  no  obligation  to 
ffive  any  reason  therefor,  however  persistently  called  upon  to 
do  so ;  and  even  if  Mrs.  Newton  had  an  interest  in  knowing 
the  character  of  Mrs.  York,  as  a  member  of  the  same  church, 
it  was  an  interest  of  the  same  description  which  every  member 
of  the  community  has  in  knowing  the  character  of  other 
members  of  the  same  community  with  whom  they  are  neces- 
sarily brought  in  contact,  and  would  not  shield  a  person  who 
uttered  words  otherwise  slanderous." 

Having  thus  stated  the  general  ])rinciple8  of  law  appUcable 
SiOKELs  —  Vol.  LX VI.       2( ) 
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to  a  case  like  this,  I  will  now  bring  to  mind  the  facts  of  this 
case  so  far  as  they  pertaiD  to  the  defamatory  letter.  The 
plaintiff  was  a  lawyer  and  had  been  engaged  in  the  practice  of 
his  profession  at  Caledonia  for  several  months  and  resided 
there  at  the  date  of  the  letter.  Miss  Dora  McNaughton  and 
the  defendant  also  resided  there.  The  plaintiff  was  on  terms 
of  social  intimacy  with  Dora  and  was  paying  her  attention 
with  a  view  to  matrimony,  and  some  time  subsequently 
married  her.  Mrs.  Collins  was  about  twenty-five  years  old, 
two  years  and  a  half  younger  than  Dora,  and  was  married 
November  2,  1875 ;  and  prior  to  that  she  had  always  resided 
within  a  mile  and  a  half  from  the  residence  of  Dora  and  they 
had  been  very  intimate  friends.  Dora  had  a  father  and  no 
brother,  and  Mrs.  Collins  had  a  brother.  During  the  time  of  this 
intimacy  and  at  some  time  before  the  marriage  of  Mrs.  Col- 
lins, Dora  repeatedly  requested  of  her  that  if  she  "knew 
anything  about  any  young  man  she  went  with,  or  in  fact  any 
yoimg  man  in  the  place,  to  tell  her  because  her  father  did  not 
go  out  a  great  deal  and  had  no  means  of  knowing,  and  people 
would  not  be  apt  to  tell  him,"  that  slie,  Mrs.  Collins,  had  a 
brother  and  would  be  more  apt  to  hear  what  was  said  about 
young  men,  and  Dora  wished  her  to  tell  what  she  knew. 
Their  intimacy  continued  after  the  marriage  of  Mrs.  Collins- 
until  January  before  the  letter  was  written,  when  a  coldness- 
sprang  up  between  them.  They  became  somewhat  estranged 
and  their  intimacy  ceased.  Mrs.  Collins  testified  that  when 
she  wrota  the  letter  she  thought  just  as  much  of  Dora  as  if 
she  had  belonged  to  her  family  ;  that  she  had  heard  the  defam- 
atory rumors  and  believed  them,  and,  therefore,  did  not  wish 
her  to  marry  the  plaintiff.  It  must  be  observed  that  the 
request  of  Dora  to  Mrs.  Collins  for  information  about  young 
men  was  not  made  when  she  was  contemplating  marriage  to 
any  young  man,  and  that  the  request  was  not  for  information 
about  any  particular  young  man  or  about  any  young  man  in 
whom  she  had  any  interest ;  but  it  was  for  *nf ormation  about 
the  young  men  generally  with  whom  she  .  >sociated.  Nor 
literally  construing  the  language,  did  Dora  wish  for  informa- 


1888.1  Byam  v.  Collins  et  al.  155 


Opinion  of  the  Court,  per  Earl,  J. 


tion  as  to  the  gossip  and  niniors  afloat  about  young  men.  What 
she  asked  for  was  such  facts  as  Mrs.  Collins  kn^w  and  not  for 
her  opinion  about  young  men  or  her  estimation  of  them.  But 
if  we  assume  that  the  request  was  for  information  as  to  all  the 
nimors  about  young  men  which  came  to  the  knowledge  of 
Mrs.  Collins,  the  case  of  the  defendant  is  not  improved.  At 
that  time  the  plaintiff  was  not  within  Dora's  contemplation, 
as  she  did  not  know  him  until  long  after.  The  request  was 
not  for  information  as  to  any  young  man  who  might  pay  her 
attention  with  a  view  to  matrimony ;  it  was  for  information 
about  all  the  young  men  in  her  circle.  Mrs.  Collins  was  not 
related  to  her  and  was  under  no  duty  to  give  the  information, 
and  Dora  had  no  sufficient  interest  to  receive  the  information. 
Mrs.  Collins  was  under  no  greater  duty  to  give  the  informa- 
tion to  Dora  than  to  any  of  the  other  young  ladies  of  her 
acquaintance  in  the  same  circle.  She  could  properly  tell  what 
she  knew  about  young  men,  but  could  not  defame  them,  even 
upon  request^  by  telling  what  she  did  not  know,  what  nobody 
knew,  but  what  she  believed  upon  mere  rumors  and  hearsay 
to  be  true.  The  mere  fact  that  she  was  requested  or  even 
urged  to  give  the  information,  did  not  make  the  defamatory 
communication  privileged.     (  York  v.  Johnson^  svpra.) 

But  there  is  no  proof  that  this  letter  was  written  to  Dora  in 
pursuance  of  any  request  made  by  her  four  years  before  its 
date,  and  there  was  no  evidence  which  authorized  the  jury  to 
find  so  if  they  did  so  find.  On  tlie  contrary,  it  is .  clear  that 
Dora  would  not,  at  the  time,  have  gone  to  Mrs.  Collins  for 
any  information  as  to  the  plaintiff  if  she  had  desired  any,  and 
that  she  did  not  wish  for  the  information  from  her ;  and  that 
this  was  known  to  Mrs.  Collins  the  language  of  the  letter 
clearly  shows.  In  the  defendant's  answer  it  is  alleged  that 
Mrs.  Collin's  letter  was  prompted  by  her  friendship  for  Dora 
and  by  the  solicitation  of  "  mutual  friends  to  interfere  in  the 
matter  and  break  off  the  relations  which  seemed  to  exist 
between  the  plaintiff  and  Dora,"  and  there  is  no  averment 
that  it  was  written  in  pursuance  of  any  request  coming  from 
Dora.     The  letter  itself  as  well  as  the  evidence  of  Mrs.  Collins 
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shows  unmistakably  tliat  it  was  thus  prompted.  Mrs.  Collins 
did  not  testify  that  she  wrote  the  letter  in  pursuance  of  any 
request  of  Dora,  and  the  action  was  not  tried  upon  that  theory, 
and  no  question  as  to  the  request  was  submitted  to  the  jury. 
TJite  trial  judge  charged  the  jury  broadly  that  if  the  relations 
of  Dora  and  if  rs.  Collins  were  of  such  an  intimate  character 
as  to  w^rant  the  latter  in  warning  the  f onner  "  against  a 
person  whom  she  had  reason  to  believe  was  not  a  fit  person, 
and  if  Mrs.  Collins  acted  fairly,  in  good  faith,  conscientiously, 
although  mistakenly,  there  can  be  no  recovery  against  her," 
upon  the  count  in  the  complaint  for  libel ;  and  then  the  court 
said :  "  Did  Mrs.  Collins  in  writing  that  letter  act  fairly,  act 
judiciously,  not  in  the  matter  of  good  taste,  but  did  she  with 
the  facts  which  had  been  brought  to  her  mind  act  in  a  con- 
scientious and  proper  manner  ?  If  she  did,  if  she  acted  as  an 
ordinarily  pradent  person  would  act  under  the  same  circum- 
stances, if  she  had  probable  ground  for  her  belief,  she 
was  justified  in  writing  the  letter."  Mrs.  Collins  then 
appears  as  a  mere  volunteer,  writing  the  letter  to  break 
up  relations  which  she  feared  might  lead  to  the  marriage  of 
the  plaintiff  to  Dora.  If  she  had  not  been  the  mother  of  Dora, 
or  other  near  relative,  or  if  she  had  been  asked  by  Dora  for 
information  as  to  the  plaintiff's  character  and  standing,  slue 
could  with  propriety  have  given  any  information  she  possessed 
affecting  his  character,  provided  she  acted  in  good  faith  and 
without  malice.  But  a  mere  volunteer  having  no  duty  to  per- 
form, no  interest  to  subserve,  interferes  with  the  relations 
between  two  such  people  at  her  peril.  The  rules  of  law  should 
not  be  so  administered  as  to  encourage  such  intermeddling, 
which  may  not  only  blast  reputation  but  possibly  wreck  lives. 
In  such  a  case  the  duty  not  to  defame  is  more  pressing  than 
the  duty  to  communicate  mere  defamatory  rumors  not  known 
to  be  true. 

Some  loose  expressions  may  doubtless  be  found  in  text  , 
l)Ooks  and  judicial  opinions  supporting  the  contention  of  the 
defendant  that  this  letter  was,  in  some  sense,  a  privileged  com- 
munieq-tion.     But,  after  a  verv  careful  resear(*h,  T  believe  there 
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is  absolutely  no  reported  decision  to  that  effect.  Tlie  case 
which  is  as  favorable  to  the  defendant  as  any,  if  not  more 
favorable  than  that  of  any  other,  is  tliat  of  Todd  v.  Hawkins 
(8  Car.  &  P.  88).  In  tliat  case,  a  widow  being  abont  to  marry 
the  plaintiff,  the  defendant,  who  had  married  her  daughter, 
wrote  her  a  letter  containing  imputations  on  the  plaintiff's 
character,  and  advising  a  diligent  and  extensive  inquiry  into 
his  character,  and  it  was  held  that  the  letter  was  written  on  a 
justifiable  occasion,  and  that  the  defendant  was  justified  in 
writing  it,  provided  the  jury  was  satisfied  that,  in  writing  it, 
he  acted  honafide^  although- the  imputations  contained  in  the 
letter  were  false  or  based  upon  the  most  erroneous  informa- 
tion ;  and  if.  he  used  expressions,  however  harsh,  hasty  or 
untrue,  yet  honajide^  and  believing  tliem  to  be  true,  he  was 
justified  in  so  doing.  The  letter  was  held  privileged  solely 
upon  the  ground  of  the  near  relationship  existing  between  the 
widow  and  the  defendant,  her  son-in-law,  which  justified  his 
voluntary  interference.  But  the  judge  expressly  stated  that 
if  the  widow  and  defendant  had  been  strangers  to  each  other, 
there  would  have  been  a  mere  question  of  damage.  A  case 
nearer  in  point  is  that  of  "  The  Cmint  Joaunes^^  v.  Bennett 
(5  Allen,  169).  There  it  was  held  that  a  letter  to  a  woman 
oontaining  libelous  matter  concerning  her  suitor,  cannot  be 
justified  on  the  ground  tliat  the  writer  was  her  friend  and 
former  pastor,  and  that  the  letter  was  written  at  the  request 
of  her  parents,  who  assented  to  all  its  contents.  The  decision 
was  put  upon  the  ground  that,  in  writing  the  letter,  the  defend- 
ant had  no  interest  of  his  own  to  serve  or  protect ;  that  he 
was  not  in  the  exercise  of  any  legal  or  moral  duty ;  that  the 
proposed  marriage  did  not  even  involve  any  sacrifice  of  his 
feelings  or  injury  to  his  affections,  and  did  not.  In  any  way, 
interfere  with  or  disturb  his  personal  or  social  relations ;  that 
the  person  to  whom  the  letter  was  addressed  was  not  connected 
with  him  Dy  the  titis  of  consanguinity  or  kindred,  and  that  he 
had  no  peculiar  interest  in  her.  Some  years  before  the  same 
learned  court  decided  the  case  of  Krebs  v.  Oliver  (12  Gray, 
239),  wherein  it  was  held  that  statements  that  a  man  has  been 
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iiupriBoned  for  larceny,  made  to  the  family  of  a  woman  whom 
he  is  about  to  marry,  by  one  who  is  no  relation  of  either,  and 
not  in  answer  to  an  inquiry,  are  not  privileged  communica- 
tions. In  the  opinion,  it  is  said  :  "  A  mere  friendly  acquaint- 
ance or  regard  does  not  impose  a  duty  of  communicating 
charges  of  a  defamatory  character  concerning  a  third  person, 
although  they  may  be  told  to  one  who  has  a  strong  interest  in 
knowing  them.  The  duty  of  refraining  from  the  utterance 
of  slanderous  words,  without  knowing  or  ascertaining  their 
truth,  far  outweighs  any  claim  of  mere  friendship." 

I  am,  therefore,  of  opinion  that  the  letter  was  in  no  sense, 
upon  the  facts  as  they  appear  in  the  record,  a  privileged 
communication. 

There  was,  also,  error  in  tlie  court  below  as  to  the  verbal 
slanders  alleged  in  the  second  cause  of  action ;  and  what  I 
have  already  said  applies,  in  part,  to  these  slanders.  There 
was  no  substantial  denial  of  these  slanders  in  the  answer, 
and  there  is  no  dispute  in  the  evidence  that  they  were 
uttered,  and  there  can  be  no  claim  upon  the  evidence  that 
they  were  justified.  The  trial  judge  charged  the  jury  that 
the  words  were  slanderous.  But  he  said  to  them  that  "  there 
is  not  that  presumption  of  malice  in  the  case  of  oral  slanders 
that  there  is  in  the  case  of  a  deliberate  writing."  This  was 
excepted  to  by  plaintiffs  counsel,  and  was  clearly  erroneous. 
In  the  case  of  oral  defamation,  as  in  the  case  of  written,  if 
the  words  uttered  were  not  privileged,  the  law  implies  malice. 

The  judge  further  charged  the  jury,  in  substance,  that  the 
words,  if  uttered  under  the  circumstances  testified  to  by 
Mrs.  Collins,  were  privileged.  She  testified,  in  substance,  that 
she  uttered  the  words  to  Mr.  Cameron  in  confidence,  after  the 
most  urgent  solicitation  on  his  part  that  she  should  tell  him 
what  she  knew  about  the  plaintiflE.  But  defamatory  words 
do  not  become  privileged  merely  because  uttered  in  the 
strictest  confidence  by  one  friend  to  another,  nor  because 
uttered  upon  the  most  urgent  solicitation.  She  was  under  no 
duty  to  utter  them  to  him,  and  she  had  no  interest  to  subserve 
by  uttering  them.     lie  had  no  interest  or  duty  to  hear  the 
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defamatory  words,  and  liad  no  right  to  demand  that  he  might 
hear  them ;  and  under  such  circumstances  there  is  no  authority 
holding  that  any  privilege  attaches  to  such  conmiunications. 

There  was  no  evidence  that  would  authorize  a  jury  to  find 
that  Cameron  sought  the  interview  with  Mrs.  Collins,  as  an 
emissary  from  or  agent  of  the  plaintiff,  or  that  at  the  plaint- 
iff's solicitation  or  instigation  he  obtained  the  slanderous 
communications  from  her,  and  he  did  not  profess  or  assume 
to  act  for  him  on  that  occasion.  He  was  the  mutual  friend 
of  the  parties,  and  seems  to  have  sought  the  interview  with 
her  either  to  gi-atify  his  curiosity,  or  to  prevent  the  impend- 
ing litigation  between  the  parties.  But  even  if  he  obtained 
the  interview  with  her  at  the  solicitation  of  the  plaintiff,  and 
as  his  friend,  she  could  not  claim  that  her  slanderous  words 
uttered  at  such  interview  were  privileged. 

The  trial  judge,  therefore,  erred  in  refusing  to  charge  the 
jury  that  there  was  no  question  for  them  as  to  the  second 
cause  of  action  but  one  of  damages. 

Therefore,  without  noticing  other  exceptions  to  rulings 
upon  the  trial,  for  the  fundamental  errors  herein  pointed  out, 
the  judgment  should  be  reversed  and  a  new  trial  granted. 

Danforth,  J.  (dissenting).  The  plaintiff  united  in  his  com- 
plaint two  causes  of  action  for  slander  with  two  causes  of 
action  for  libel,  and  a  fifth  cause  of  action  reiterating,  by  gen- 
eral reference,  the  allegations  of  the  preceding  ones,  and 
charging  the  report  and  publishing  thereof  "  to  divers  other 
persons."  No  attention  seems  to  have  been  given  to  this  cause 
of  action  at  any  time  during  the  trial,  and  before  the  plaintiff 
rested  his  counsel  stated  that  there  was  a  failure  of  proof  as  to 
the  third  cause  of  action,  and  it  was  abandoned.  Nor,  upon  this 
appeal,  is  any  point  made  by  the  learned  counsel  for  the  appel- 
lant as  to  the  first  count,  and  our  attention  is  directed  by  him 
only  to  the  disposition  made  by  the  trial  judge  of  the  questions 
arising  on  the  second  and  fourth  causes  of  action. 

The  defendant,  Mrs.  Collins,  testified  that  Dora  told  her 
^  repeatedly,  that  if  I  knew  anything  about  any  young  man 
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she  went  with,  or,  in  fact,  any  young  man  in  the  place,  to  tell 
her,  because  her  father  didn't  go  out  a  great  deal,  and  had  no 
means  of  knowing,  and  people  wouldn't  be  apt  to  tell  him ; 
that  I  had  a  brother  and  I  would  be  more  apt  to  hear  it  and  she 
wished  me  to  tell  her  what  I  knew." 

She  heard  Byam  talked  about  a  great  deal,  but  no  one 
spoke  well  of  him,  and  she  did  not  wish  him  to  marry  Dora, 
so  she  wrote  the  letter,  sealed  it,  stamped  it,  took  it  to  the 
office  and  mailed  it.  It  seems  Dora  was  then  absent,  but 
returned  in  a  few  days,  and  the  letter  was  given  to  her  in  the 
presence  of  the  plaintiff.  She  read  the  letter,  then  gave  it 
to  him.  He  read  it  and  took  it  immediately  to  Dora's 
father,  who  either  read  it  or  heard  it  read.  The  plaintiff  then 
took  it  to  his  office,  sent  for  his  friends  and  confidants,  among 
others.  Walker  and  Cameron.  He  read  the  letter  to  Walker 
and  Cameron.  On  the  same  day  Cameron  procured  the 
attendance  of  Mrs.  Collins  at  his  store,  where  he  spoke  to  her 
about  the  letter,  and,  as  she  testifies,  said :  "  Byam  is  going  to 
sue  you  for  it,"  and  he  wished  to  know  what  she  "  knew  about 
Byam."  In  answer,  as  she  testifies,  "I  told  him  I  didn't 
wish  to  tell  him ;  he  said  he  wanted  me  to  tell  him  just  as 
though  he  was  my  lawyer ;  he  said,  '  I  am  your  friend  and  I 
want  you  to  have  perfect  confidence  in  me,'  and  he  said,  '  you 
know  if  a  person  employs  a  lawyer  they  tell  him  everything,' 
and  I  said  I  didn't  wish  to  tell  him ;  I  said,  '  you  have  heard 
these  things  yourself;'  he  said  he  didn't  know,  he  would 
rather  I  would  tell  and  he  could  tell  better."  She  avoided 
and  resisted  his  inquiries  and  endeavored  to  leave,  but  he  per- 
sisted and  "  held  on  to  the  door-latch  "  so  she  could  not  go 
out,  and  the  disclosures  of  that  interview  now  form  the  sub- 
ject of  complaint  as  set  out  in  the  second  cause  of  action. 

The  fourth  count  is  founded  upon  the  letter  and  publication 
already  referred  to.  At  the  close  of  the  evidence  the  plaint- 
iff's counsel  asked  the  trial  court  to  "  hold  as  matter  of  law 
and  charge  the  jury,  that  the  cause  of  action  set  out  in  the 
fourth  count  of  the  complaint  was  libelous  and  the  com- 
munication not  privileged ;  that  the  cause  of  action  has  been 
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established  and  the  only  question  for  the  jury  is  the  question 
of  damages."  The  court  declined,  but,  after  reading  the  letter 
to  the  jury,  and  declaring  it  to  be  libelous,  charged  that  lia- 
bility for  writing  and  publishing  it  might  be  avoided  by  show- 
ing that  what  was  written  was  a  privileged  commimication, 
and  called  upon  them  to  determine  whether  it  was  of  that 
character.  The  plaintiffs  counsel  excepted  to  the  refusal  to 
charge  as  requested  and  also  to  the  submission  of  the  question 
to  the  jury. 

The  whole  charge  must  be  taken  together,  and,  so  taken,  it 
is  apparent  that  the  trial  judge  violated  no  rule  of  law  in 
respect  to  this  matter.  He  called  the  attention  of  the  jury 
to  the  evidence  as  to  the  relations  between  the  parties  and  the 
request  by  Miss  McNaughton  for  information,  and  also  to 
the  statements  in  relation  to  the  plaintiff  which  had  come  to 
the  ears  of  the  defendant,  and  then  said :  '^  If  the  relations 
of  these  persons  was  of  such  an  intimate  character  as  to 
warrant  Mrs.  Collins  in  warning  Miss  McNaughton  against  a 
person  whom  she  had  reason  to  believe  was  not  a  fit  person, 
and  if  Mrs.  ColKns  acted  fairly,  in  good  faith,  conscientiously, 
although  mistakenly,  there  can  be  no  recovery  against  her 
upon  that  cause  of  action."  And  again :  "  I  say  to  you,  there- 
fore, that  if  Mrs.  Collins  had  heard  these  things  and  the 
others  to  which  she  has  testified,  and  beheved  them  to  be  true, 
and  had  reason  to  believe  them  to  be  true,  and  if  she  acted 
honestly  and  conscientiously  in  writing  that  letter,  it  is  a 
privileged  communication  and  there  can  be  no  recovery  against 
her  for  that  count."  And,  finally :  "  If  you  find  the  lady  was 
justified  in  those  things  or  she  acted  conscientiously  and 
intelligently,  a£  a  reasonably  prudent  person  would  have 
acted  in  similar  affairs,  on  account  of  her  relationship  with 
this  lady,  your  verdict  will  be  generally  for  the  defendant." 
"If  certain  facts  exist"  the  judge,  in  substance,  says  "the 
letter  is  privileged."  Whether  those  facts  did  exist  he  prop- 
erly left  for  the  jury  to  determine.  {Stace  v.  Griffith^  2  P.  C. 
L.  R.  420.)  There  was,  therefore,  no  en'or  in  making 
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this  disposition  of  the  question.  {Klinck  v.  Colby^  46  X.  Y. 
427;  HamUtoii  v.  Eno^  81  id.  117.)  lie  held  the  letter  upon 
its  face  to  be  libelous,  but  as  liability  for  even  a  libelous  pub- 
lication may  be  defeated  by  the  occasion  or  circumstances 
under  which  it  was  made  ;  he  left  those  matters  to  be  inquired 
of  by  the  jury.  We  have  them  estabUshedby  the  verdict  and 
assuming  their  existence,  the  important  inquiry  now  is  whether 
the  trial  judge  was  right  in  holding  the  letter  privileged. 

The  parties  directly  concerned  in  this  question  resided  in 
the  same  town.  The  defendant  Mrs.  Collins  and  Dora 
McNaughton  (now  Mrs.  Byam),  were  from  childhood  neighbors 
and  intimate  friends,  and  at  the  time,  made  material  by  this 
inquiry,  were  unmarried.  The  latter  seems  to  have  supposed 
that  the  former  had  better  opportunities  than  herself  to  learn 
the  character  of  the  young  men  of  that  town,  and  requested 
that  she  would  communicate  to  her  anything  she  might  know 
concerning,  among  others,  those  "  who  went  with  her," 
obviously  indicating  persons  whose  attentions  were  of  the 
nature  of  addresses  and  given  in  view  of  matrimony.  In 
response  to  this  request,  as  the  evidence  tends  to  show  and  as 
the  jury  have  found,  the  defendant  wrote  the  letter  complained 
of.  Previous  thereto  she  had  uttered  no  word  of  disparage- 
ment or  reproach  concerning  the  plaintiff,  and  the  letter  itself 
was  sealed  and  directed  to  Miss  McNaughton,  and  in  that  con- 
dition delivered  to  her.  There  was  no  other  publication  by 
the  writer  or  with  her  assent.  Was  the  communication 
privileged?  If  so,  in  the  absence  of  mahce,  there  was  a 
perfect  defense  to  the  action  so  far  as  the  fourth  count  is 
concerned.  This  qualification  requires  no  discussion,  because, 
at  the  request  of  the  learned  counsel  for  the  plaintiff,  the  trial 
judge  charged  the  jury  that  "  when  one  stands  in  a  privileged 
relation,  but  makes  a  false  charge,  the  proof  is  on  her  to  dis- 
prove malice  and  show  that  she  acted  in  good  faith,"  thus 
improperly  shifting  the  ])urden  from  the  plaintiff  upon  whom, 
m  the  supposed  case  it  properly  lay,  to  the  defendant  to  whom 
it  did  not  belong.  (Oassett  v.  Gilbert^  6  Gray,  94 ;  SomervUle 
V.  Hawkins,  10  C.  B.  583 ;  Hastings  v.  Liiak,  22  Wend.  414.) 
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The  error  was  against  the  defendant,  but  that  is  of  no 
importance  since  the  jnry  by  their  verdict  found  that  tliere 
was  no  malice,  and  that  the  defendant  acted  in  good  faith. 
It  is  well  settled  that  without  maUce,  either  express  or  implied, 
an  action  for  defamation,  by  words  spoken  or  written,  cannot 
be  supported.  In  ordinary  cases  malice  is  implied  from  the 
slander,  but  there  may  be  a  justification  from  the  occasion, 
and  when  this  appears,  an  exception  to  the  general  rule  is 
created,  and  the  words  must  be  proven  to  be  malicious  as 
well  as  false.  In  that  aspect  of  the  case,  as  already  stated, 
the  plaintiflE  failed.  The  question  as  to  privilege  is,  however, 
jet  to  be  considered. 

The  letter  is  one  of  warning  or  entreaty.  It  names  no  one 
as  its  subject,  but  it  was  conceded  that  the  person  referred  to 
was  the  plaintiff,  and  he  is  held  up  in  numerous  phrases  con- 
veying divers  degrees  of  disparagement  and  iniputation,  to 
reproach  and  as  a  person  to  be  feared  and  avoided.  {Craft  v. 
BoiUy  1  Saund.  and  note,  248.)  The  trial  judge,  therefore, 
ruled  that  it  was  libelous,  and  the  appellant  is  entitled  to  have 
that  ruling  stand  as  the  law  of  the  case.  The  publication 
was  admitted.  From  these  circumstances  the  law  supplied 
the  rest,  and  the  burden  of  justification  or  excuse  was  cast 
upon  the  defendant.  {Lewis  v.  FeWy  5  Johns.  35.)  The 
question,  therefore,  is  whether  the  occasion  of  the  publication, 
or  the  circumstances  prompting  it,  furnish  a  legal  excuse  for 
that  act,  and  so  repel  the  inference  of  maUce  arising  from  the 
matter  of  it,  as  to  bring  it  within  the  exception  to  which  I 
have  referred.  If  it  does,  then  in  legal  contemplation  the 
communication  is  privileged.  Of  such  communications  there 
arc  two  classes :  In  one  the  privilege  is  absolute  and  a  shield 
against  any  action  for  defamation,  as  where  the  charge,  even 
if  false  and  malicious,  is  made  in  the  course  of  official  duty 
or  under  certain  other  circumstances  not  embracing  those 
before  us ;  in  the  other  class  the  privilege  is  qualified  and  maybe 
overcome  by  proof  of  malice.  This  class  includes  cases  where 
the'interest  and  welfare  of  society  and  common  convenience 
require  that  the  defendant  should  be  permitted  to  speak  freely 
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in  the  relation  in  which  he  is  placed,  provided  he  confines 
himself  within  the  bounds  of  what  he  believes  to  be  the  truth. 
(Hastings  v.  JDusky  22  Wend.  410.) 

The  law  frequently  referred  to  upon  this  subject  is  to  be 
found  in  Toogood  v.  Spyring  (1  Cromp.  Mees.  &  Eos.  181- 
192),  and  requires  that  the  communication  to  be  privileged 
should  be  fairly  made  by  a  person  in  the  discharge  of  some 
public  or  private  duty,  whether  l^al  or  moral,  or  in  the  con- 
duct of  his  own  affairs  where  his  interest  is  concerned.  In 
Harrison  v.  Bibsh  (32  Eng.  L.  &  E.  173),  substantially  the 
same  rule  is  restated,  but  it  is  added  ''  that  duty  cannot  be 
confined  to  legal  duties  which  may  be  enforced  by  indict- 
ment, action,  or  Tnamdamus^  but  must  include  moral  and 
social  duties  of  imperfect  obligation,"  and  as  thus  amplified, 
the  rule  is  adopted  in  this  court  and  may  be  considered  as 
well  settled  {Ormsby  v.  Douglass^  37  jS".  Y.  477;  Hamilton 
V.  Eno^  81  id.  116.)  A  common  application  of  the  rule  is  to 
words  spoken  by  a  former  master  in  giving  a  character  of  a 
servant  (  Weatherston  v.  Hawkins^  1  Term  Rep.  110),  or  in 
answering  an  inquiry  concerning  the  solvency  of  a  tradesman 
or  banker,  or  between  persons  having  a  common  interest  in 
the  subject  to  which  they  relate.  It  applies,  however,  to  other 
cases  of  the  same  nature,  and  is  meant  to  protect  the  commu- 
nications of  business  and  the  necessary  confidence  of  man  in 
man,  as  where  one  employed  by  a  sheriff  to  ascertain  and 
inform  him  of  the  facts  relating  to  an  interference  with  a 
levy  upon  certain  cattle,  wrote  a  letter  charging  the  plaintiff 
with  feloniously  taking  them  ( Wa^shhum  v.  Cooke^  3  Den. 
110),  or  where,  at  the  request  of  the  father,  a  person  made 
inquiry  as  to  the  character  of  his  daughter's  husband.  {AtwUl 
V.  Ma^hintosh^  120  Mass.  177.)  In  each  instance  the  report,  if 
made  in  good  faith,  and  reasonably  believed  true,  was  held  to 
be  privileged.  {AtwiU  v.  Mackintosh^  supra,)  So  it  is  said  to 
extend  to  the  confidential  communications  of  friendship  (Holt 
on  Libel,  235),  and  will  undoubtedly  include  every  case  where 
in  the  discharge  of  any  legal,  natural,  or  social  obligation,  the 
defendant  states  what  he  honestly  believes  the  plaintiff's 
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character  to  be,  whatever  the  charges  may  be  which  he  thus 
imputes  to  him.  Thus,  in  McDotogaU  v.  Glaridge  (1  Camp. 
267),  it  was  held  that  a  letter  written  confidentially  concern- 
ing a  solicitor,  and  under  an  impression  that  its  statements 
were  well  founded,  could  not  be  the  subject  of  an  action ;  and  in 
Heser  v.  Donaon^  mentioned  in  BuHer's  Nisi  Prius,  page  8, 
where  the  defendant  said  "  in  confidence  and  friendship,  by  way 
of  warning,"  to  one  about  dealing  with  the  plaintiff,  words 
affecting  his  credit,  no  action  would  lie  because  the  manner  of 
speaking  repelled  the  idea  of  malice.  In  WhUe  v.  NichoUa 
(3  How.  [U.  S.]  286),  Justice  Daniel  enumerates  among 
such  communications,  "words  spoken  in  confidence  and 
friendship  as  a  caution,"  and  applying  the  same  principle  to 
specific  cases,  it  is  laid  down  in  a  recent  work  on  this  subject 
(Odgers  on  Libel  and  Slander,  210),  that  a  father,  guardian, 
or  intimate  friend  may  warn  a  young  man  against  associating 
with  a  particular  individual,  or  may  warn  a  lady  not  to  marry 
a  particular  suitor,  though  under  the  same  circumstances  a 
stranger  could  not  do  so  without  incurring  liability. 

Among  other  instances  of  privilege,  and  of  the  same  nature, 
is  any  communication  required  •  by  the  interest  of  the  person 
to  whom  it  is  made  and  reasonably  called  for  or  warranted  by 
the  relation  in  which  the  person  making  it  stands  to  him,  as  a 
letter  written  in  good  faith  by  a  person  to  his  mother-in-law, 
warning  her  of  the  bad  character  of  the  man  she  was  about  to 
marry.  {Todd  v.  HawkhiSy  8  Car.  &  P.  88-91.)  The  same 
principle  was  applied  in  AdcocJcY,  Mwrsh  (8  Ired.  [Law],  361.) 
It  there  appeared  that  Anderson  Adcock  was  twice  married. 
His  first  wife  died,  leaving  a  daughter  Sally  and  one  other. 
Upon  his  second  marriage  the  defendant,  Mrs.  Marsh,  advised 
the  daughters  of  the  first  Mrs.  Adcock  that  they  ought  not  to 
live  at  their  father's,  giving  reasons  in  words  relating  to  the 
plaintiff,  his  then  wife,  which  were  in  \h&a)SGi\Q^jn*vraa  facie 
actionable.  In  excuse  it  was  shown  that  the  first  Mrs.  Adcock 
"  had  requested  the  defendant  Marsh,  with  whom  she  was 
very  intimate,  to  give  ^  advice '  to  her  daughters,"  but  the  trial 
judge  ruled  that  this  was  insufficient  in  any  view  to  rebut  the 
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implication  of  malice,  and  after  verdict  for  the  plaintiff  a  new 
trial  was  gmnted,  the  court  of  review  holding  that  the  com- 
munication was  privileged  if  made  by  the  defendant  in  good 
faith,  and  as  to  that  the  jury  were  the  proper  judges.  The 
learned  judge,  speaking  for  the  court  and  referring  to  the  rul- 
ing of  the  trial  judge,  said :  "  The  idea  seems  to  have  been 
that  the  communication  was  not  a  privileged  one,  because  the 
defendant  had  no  interest  in  the  matter  and  stood  in  no  rela- 
tionship to  the  witness,"  the  person  advised  by  defendant, 
"but  was  in  every  respect  a  volunteer,"  and,  after  citing  and 
commenting  on  various  cases,  says,  in  substance,  that  whether 
there  was  just  cause  for  the  opinion  expressed  by  Mrs.  Marsh 
or  not,  she  was  justified  in  making  it  known  to  the  daughter 
if  she  honestly  held  that  opinion,  "  and  that  her  communica- 
tion so  made  was  a  privileged  one."  "  And  we  further  hold," 
he  says,  "  that  without  any  request  from  the  mother,  she 
would  under  the  other  circumstances  have  been  justified." 

To  the  same  effect  are  the  cases  in  our  own  court.  In 
Lewis  V.  ChapTnan  (16  N".  Y.  369),  Sklden,  J.,  enunciates 
the  rule  as  embracing  both  alternatives,  and  says :  "  There  is 
no  doubt  that  when  the  communication  is  made  hona  fide  in 
answer  to  inquiries  from  one  having  an  interest  in  the  informa 
tion  sought,  or  when  the  relation  between  the  parties  by  whom 
and  to  whom  the  communication  is  made  is  such  as  to  render 
it  reasonable  and  proper  that  the  information  should  be  given,  it 
will  be  regarded  as  privileged,"  and  referring  to  the  authorities, 
says,  these  cases  show  that  all  that  is  necessary  to  entitle  such 
communications  to  be  so  regarded  is  "  that  the  relation  of  the 
parties  should  be  such  as  to  afford  reasonable  ground  for  sup- 
posing an  innocent  motive  for  giving  the  information  and  to 
deprive  the  act  of  an  appearance  of  officious  intermeddling 
with  the  affairs  of  others,"  and  although  the  information  given 
in  that  case  was  volunteered,  and  not  in  answer  to  any  inquiry, 
the  judges  all  agreed  that  the  relations  existing  between  the 
person  addressed  and  the  defendant,  rendered  the  communi- 
cation privileged.  In  the  later  case  of  Sunderlin  v.  Bradr 
street  (46  N.  Y.  128),  it  appeared  that  the  defendants,  of  their 
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own  volition  and  for  tlieir  own  profit,  collected  information 
concerning  the  condition  of  traders,  and  this  they  communi- 
cated to  subscribers  not  interested  in  the  matter,  and  the  court, 
reiterating  the  rule  laid  down  in  Lewis  v.  Cha^pman  {8upra\ 
held  that,  owing  to  that  want  of  interest  in  the  person 
addressed,  the  communication  was  not  privileged.  Protection 
would  seem  to  be  due,  therefore,  to  communications  between 
persons  having  relationship,  whether  by  blood  or  marriage,  or 
as  principal  and  agent,  attorney  and  client,  or  as  intimate 
friends,  or  as  the  result  of  any  trust  or  confidence,  provided 
such  communications  are  fairly  warranted  by  a  reasonable 
occasion  and  honestly  made. 

It  follows  that  the  term  mahce,  in  a  legal  sense,  has  no 
application  where  there  is  a  just  cause  or  occasion  for  speaking 
tlie  words  complained  of,  although  under  other  circumstances 
they  would  constitute  a  slanderous  charge.  {Jones  v.  Givvn^ 
Gilbert's  Cas.  185 ;  Washbur7i  v.  Cooke^  and  other  cases,  supra.) 
In  discussing  this  question  the  learned  judge,  already  quoted, 
says :  "  When  the  circumstances  show  that  the  defendant  may 
reasonably  be  supposed  to  have  had  a  just  and  worthy  motive 
for  making  the  charge,  then  the  law  ceases  to  infer  malice 
from  the  mere  falsity  of  the  charge  and  requires  from  the 
plaintiff  other  proof  of  its  existence."  {Lewis  v.  Chajpman^ 
supra,)  The  facts  found  by  the  jury,  and  above  adverted 
to,  bring  the  case  at  bar  within  the  principle  and  the  rule  thus 
stated.  The  occasion  was  the  courtship  of  the  plaintiff,  and  the 
object  of  the  letter  was  to  give  information  of  his  character. 
It  was  written  in  confidence  and  in  friendship  to  one  sought 
by  him  in  marriage,  and  thus  having  a  vital  interest  in  the 
subject,  and  written  also  in  response  to  her  request.  These 
conditions  seem  to  answer  the  first  branch  of  the  proposition 
laid  down  by  Judge  Selden  in  the  Chaprnam,  Case  {supra)^ 
and  by  Judge  Allen  in  the  Siinderlin  Case  {supra)^  and  also 
bring  the  communication  directly  within  the  other  branch 
of  the  rule.  If  we  regard  the  communication  as  volunteered, 
it  still  remains  that  Dora,  the  party  to  whom  the  communicsr 
tion  was  made,  had  an  interest  in  it,  and  the  writer  stood,  by 
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reason  of  her  intimate  friendship  and  request,  in  such  relation 
to  her  as  to  make  it,  at  least,  proper  that  the  defendant  should 
warn  and  put  her  on  further  inquiry. 

I  think  the  communication  was  privileged  by  the  occasion 
and  by  the  position  of  the  writer,  and  the  court  committed  no 
error  in  refusing  to  charge  otherwise.  Whether  the  letter 
was  in  excess  of  privilege  so  conferred,  I  need  not  inquire,  for 
such  question  was  for  the  jury  and  it  was  not  raised  at  the 
trial. 

As  to  the  second  cause  of  action,  the  counsel  for  the  appel- 
lant asked  the  court  to  charge :  ''  That  the  charges  set  out  in 
the  second  count  of  tlie  complaint  have  been  substantially 
proved  and  stand  uncontradicted,  and  the  plaintiff  is  entitled 
to  recover,  and  the  only  question  for  the  jury  is  one  of 
damages.  The  court  declined  so  to  hold  and  charge,  and 
plaintiffs  counsel  duly  excepted."     In  this  there  was  no  error : 

1st  The  allegations  of  the  complaint  are  not  admitted  by 
the  answer,  but  denied,  and  the  plaintiff  went  into  evidence 
to  sustain  the  issue. 

2d.  Between  the  plaintiff's  witnesses  and  the  evidence  of 
the  defendant  there  was  a  conflict. 

3d.  The  communication  to  Cameron  was  given  in  con- 
fidence, at  his  request,  and  under  circumstances  which  might 
very  well  lead  to  the  conclusion  that  Cameron,  as  the  friend 
or  even  agent  of  the  plaintiff,  was  by  him  put  upon  an  inquiry, 
suggested  by  the  letter  just  before  read  to  him  by  the  plaint- 
iff. ( Weatherstone  v.  Ha/mhms^  supra  /  King  v.  ITariwy, 
5  Esp.  [N.  P.]  13.)  The  statement  was  not  voluntary,  and 
the  occasion  of  speaking,  as  well  as  the  words  spoken,  were  to 
be  considered.  The  submission  of  it  to  the  jury  was  proper 
(2  Greenl.  on  Ev.  §  421),  and  the  language  of  the  judge  as 
applied  to  it  was  not  inappropriate.  (  Weatherstone  v.  Hcuuh 
kinSy  supra.) 

4:th.  Nor  was  it  necessary  to  plead  specially  that  the  com- 
munication to  Cameron  was  privileged.  The  defendant's 
answer  alleged  that  the  communication,  such  as  it  was,  to 
Cameron  was  drawn  out  by  him  —  '^  was  a  confidential  com- 
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munication  and  was  made  without  malice  and  without  any 
intent  to  injure  the  plaintiff,"  and  in  the  belief  of  its  truth, 
and  denied,  among  other  things,  the  allegation  of  malice  con- 
tained in  the  complaint.  This  goes  to  the  very  root  of  the 
action.  If  true,  it  shows  there  was  no  maUce ;  and  as  formerly 
the  defense  of  privilege  was  open  under  the  general  issue 
{HasUngs  v.  Lvsky  supra  y  Howa/rd  v.  Thompson^  21  Wend. 
324),  so  it  is  now  under  the  denial. 

The  learned  counsel  for  the  appellant  argues  that  the  plea 
of  justification  set  up  as  a  separate  defense  was  insuiBcient, 
because,  he  says,  "  the  matters  alleged  are  stated  to  have  been 
known  at  the  commencement  of  the  action,  and  not  at  the 
time  of  uttering  or  writing  the  words  attributed  to  the  defend- 
ant." No  objection  was  made  to  evidence  on  that  account,  and 
the  question  was  only  presented  to  the  trial  judge  as  he  was 
about  to  give  the  case  to  the  jury,  and  then  in  these  words  : 
"  That  the  court  should  hold  as  a  matter  of  law  that  there  is 
no  sufficient  plea  of  justification  set  up  in  the  defendant's 
answers,  and  the  proofs  have  not  sufficient  force  to  sustain  a 
justification." 

The  proof  shows  that  the  defendant  had  heard  the  matters 
referred  to  when  she  wrote  the  letter,  and  no  objection  was 
made  that  the  evidence  was  not  competent  under  the  answer. 
But  the  request  when  made  was  double  and  required  the  court 
to  pass  upon  the  sufficiency  of  the  evidence  to  sustain  the 
justification  as  well  as  its  final  presentation  upon  the  plead- 
ings. One  branch  was  for  the  jury,  and  upon  both  grounds 
tlie  refusal  of  the  court  may  stand.  The  other  questions  pre- 
sented by  the  appellant  were  properly  disposed  of  by  the 
Greneral  Term. 

The  judgment  appealed  from  should,  I  think,  be  afiirmed. 

All  concur  with  Eabl,  J.,  for  reversal,  except  Danfobth,  J., 
dissenting. 

Judgment  reversed. 
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Ill   ml 

i«i  ao5       Max  Goebel,  Respondent,  v,  Sophia  Iffla,  Individually  and 

168  406  ^  Trustee,  etc.,  Defendant.     Leo  Schlesingek,  Purchaser, 

Appellant. 

F.  died  in  1853,  leaving  a  widow  and  one  son,  who  afterwards  married 
and  had  one  child.  By  his  will  F.  devised  his  real  estate  to  his  wife,  in 
trust,  for  the  enjoyment  of  herself  and  Iiis  children  during  her  life, 
remainder  to  his  children,  and  in  case  they  died  without  issue  before 
his  wife,  then  to  the  testator's  brothers  and  sisters.  The  widow  accepted 
the  trust  and,  on  notice  to  the  testator's  son,  applied  to  the  Supreme 
Court  for  authority  to  mortgage  the  real  estate  for  the  purpose  of  pre- 
serving and  improving  it.  An  order  was  made  permitting  the  widow,  as 
trustee,  to  borrow  |900,  and  in  that  character  to  execute  a  bond  and 
mortgage  to  secure  its  payment.  The  order  declared  that  upon  the 
execution  and  delivery  of  the  mortgage  it  should  be  a  first  lien  on  the 
land,  the  same  as  if  executed  by  F.  in  his  lifetime,  and  "  without  regard 
to  the  persons  who  may  or  shall  eventually  become  seized  or  possessed  of 
any  estate  or  interest  in  said  land  under  said  will."  A  mortgage  was 
executed  in  conformance  with  the  order,  which  purported  to  convey  all 
the  estate  F.  had  in  the  land  during  his  lifetime  and  all  the  estate  of  the 
widow,  individually,  and  as  trustee  and. beneficiary,  and  also  of  the 
devisees  in  and  under  the  wilL-^In  an  action  to  foreclose  the  mortgage, 

/the  trustee,  the  son,  such  of  the  brothers  and  sisters  of  the  testator  as  were 
living,  and  the  children  of  those  who  had  died,  were  made  defendants, 
and  were  alleged  to  "  have  or  claim  to  have  some  interest  in  or  lien  upon 
the  said  mortgaged  premises  or  some  part  thereof,  because  or  by  reason 
of  the  provisions  of  said  will  in  the  event  of  the  death  of  the  son  of 
the  testator,"  and  his  child  and  any  other  children  bom  to  him  dying 
prior  to  the  testator's  widow.  It  was  also  alleged  that  such  interest  or 
lien  was  subsequent  and  subordinate  to  the  lien  of  plaintiff's  mortgage 
as  would  also  be  the  rights  and  interests  of  said  defendants  if  they 
accrued  The  defendants  were  all  duly  served  and  judgment  by  default 
was  entercdywhich  directed  a  sale  and  that  the  surplus  should  be  invested 
by  the  trustee,  and  upon  the  happening  of  the  contingency  mentioned  in 
the  will  should  pass  to  the  devisee  or  persons  entitled  thereto  pursuant 
to  the  provisions  of  the  will.  The  purchaser  at  the  foreclosure  sale 
refused  to  complete  his  purchase  on  the  ground  that  the  expectant  estate 
of  the  testator's  brothers  and  sisters  has  not  been  divested,  and  in  case  of 
the  death  of  his  son  without  issue  during  his  mother's  life,  the  gift  to  them 
would  take  effect.  In  proceedings  to  compel  said  purchaser  to  complete 
his  purchase,  hdd,  that  all  the  parties  in  interest  having  been  made  parties 
to  the  foreclosure  suit  and  thus  given  an  opportunity  to  pay  off  the 
mortgage  or  defend  against  it,  the  judgment  was  final;  that  the  purchaser 
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would  acquire  a  good  title  and  should  be  compelled  to  complete  his 
purchase.  , 

As  to  whether  on  an  application  made  under  the  statute  (Chap.  275,  Laws 
of  1882,  and  chap.  26,  Laws  of  1884,amending  part  2,  chap.  1,  tit.  2,  art.  2  of 
ihe  Revised  Statutes  "  relating  to  uses  and  trusts  ")  by  a  trustee  to  mort- 
gage real  estate  held  by  him  for  the  purpose  of  raising  funds  to  be 
applied  in  preserving  or  improving  it,  not  only  the  interest  of  the  trustee 
and  beneficiaries  of  the  trust,  but  also  the  rights  and  interests  of  those 
who  may  be  entitled  in  remainder  on  the  expiration  of  the  trust,  maybe 
covered,  qtuere. 

While  prior  incumbrancers  are  neither  necessary  nor  proper  parties  to  an^ 
ordinary  action  of  foreclosure,  when  made  parties  under  the  general 
allegation  that  they  claim  an  interest  **  as  subsequent  purchaser,  incum- 
brancer or  otherwise,"  a  decree  will  not  affect  them. 

If  facts  upon  which  the  plaintiff  in  a  foreclosure  suit  relies  to  defeat  a  prior 
title  are  stated,  the  defendant  whose  title  is  thus  assailed  may  demur  to 
the  complaint  upon  the  ground  that  the  plaintiif  has  no  right  to  bring 
him  into  court  to  try  his  title  in  such  an  action. 

Where,  however,  such  facts  are  stated  as  will,  if  admitted,  subject  the 
title  of  a  defendant  to  the  plaintiif 's  mortgage  and  to  the  relief  sought, 
and  such  defendant  makes  default  or  answers,  and  judgment  goes  against 
him,  he  will  be  estopped  from  afterwards  setting  up  his  interest  as 
against  the  judgment,  and  what  binds  him  in  this  respect  cannot  be 
questioned  by  any  other  persln.  ^ 

(Submitted  October  2,  1888;  decided  November  27,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  March  28,  1888, 
which  reversed  an  order  of  Special  Term  denying  the  plaintiffs 
application  and  granted  the  application  to  compel  Leo  Schle- 
singer,  the  purchaser  at  a  foreclosure  sale  therein  to  complete 
his  purchase,  and  granted  the  application  of  said  purchaser 
to  be  released  from  his  purchase.  (Keported  below,  48  Hun,  21.) 

Martin  Ficken,  senior,  devised  his  real  estate  to  Sophia, 
his  wife,  in  trust  for  the  enjoyment  of  herself  and  his 
children  during  her  life,  remainder  to  his  children,  but  in 
case  they  died  without  issue  before  his  wife,  then  to  hisbrotli- 
ers-  and  sisters.  He  died  in  1853,  seized  in  fee  of  certain 
premises  in  the  city  of  New  York,  and  leaving  Sophia,  his 
wife,  and  one  child,  Martin  Ficken,  surviving.  He  after- 
wards married  and  had  one  child,  "Winona  Ficken,  a  minor. 
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Sophia  accepted  the  trust,  and  upon  notice  to  Martin  Ficken 
the  son,  applied  to  the  Supreme  Court  for  authority  to  raise 
money  upon  mortgage  on  the  real  estate  above  referred  to, 
for  the  purpose  of  preserving  and  improving  it.  The  court 
being  satisfied  of  its  necessity,  made  an  order  in  pursuance  of 
the  application,  and  gave  leave  to  her,  as  trustee,  to  borrow 
$900,  and  in  that  character  execute  her  bond  and  mortgage  to 
secure  its  repayment  in  one  year  from  the  date  thereof,  with 
interest.  The  court  directed  that  the  mortgage  should  con- 
tain appropriate  reference  to  the  will  of  the  deceased,  and 
declared  that  upon  its  execution  and  delivery  it  should  be  a 
first  lien  upon  the  land,  and  upon  all  estate,  right,  title  and 
interest  whatever  therein,  "  with  the  same  force  and  effect  as 
if  executed  by  the  deceased  in  his  lifetime,  and  without 
regaiti  to  the  persons  who  may  or  shall  eventually  become 
seized  or  possessed  of  any  estate  or  interest  in  said  land  under 
said  will,"  and  also  provided  for  and  directed  the  application 
of  the  moneys  raised  by  said  mortgage  towards  the  preserva- 
tion and  improvement  of  the  mortgaged  premises. 

Relying  upon  this  order,  and  at  the  request  of  the  trustee, 
the  plaintiff  loaned  to  her  the  money  authorized  to  be  bor- 
rowed, and  received  from  her  a  bond  and  mortgage  conform- 
ing to  the  direction  of  the  court,  and  purporting  to  convey  all 
the  estate  which  the  testator  had  in  the  land  during  his  life- 
time, and  all  the  estate  of  Sophia,  individually  and  as  trustee, 
And  as  beneficiary,  and  also  of  the  devisees  in  and  under  said 
will.  The  mortgage  contained  the  usual  provisions  for  pro- 
ceedings in  case  of  default,  and  was  duly  recorded  in  the 
proper  oflSce.  Default  did  occur,  and  the  plaintiff  commenced 
an  action  to  enforce  payment.  His  complaint  contained, 
among  others,  the  matters  above  referred  to,  set  out  the  will, 
and  named  as  parties  defendant  the  said  trustee,  Martin,  the 
son  of  the  testator,  and  such  of  the  brothers  and  sisters  of  the 
testator  as  were  living,  and  the  children  of  those  who  had 
died,  and  alleged  that  they  *'  have  or  claim  to  have  some  inter- 
est in,  or  lien  upon,  the  said  mortgaged  premises,  or  some 
part  thereof,  because  or  by  reason  of  the  provisions  of  said 
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will,  in  the  event  of  the  death  of  the  son  of  the  testator  and 
the  said  Winona,  and  any  other  children  born  to  said  son  of 
the  testator,  dying  prior  to  the  said  Sophia,"  bnt  also  alleging 
that  such  interest,  or  lien  "  is  subsequent  and  inferior  to  the 
lien  of  the  plaintiff's  said  mortgage,  and  is  subject  and  sub- 
ordinate  thereto;  and  that  the  rights  and  interests  of  said 
defendants,  and  each  and  all  of  them,  in  the  premises,  if  the 
event  above  named  should  transpire,  would,  because  and  by 
reason  of  the  facts  hereinbefore  alleged,  be  inferior  and  sub- 
sequent to  said  mortgage,"  and  demanded  judgment  of  fore- 
closure against  all  the  defendants  and  a  sale  of  the  mortga6;ed 
premises. 

The  defendants  were  duly  served  with  process,  but  made 
default,  and  afterwards  judgment  pm*suant  to  the  prayer  of 
the  plaintiff  was  granted,  and  it  was  also  ordered  that  if  upon 
the  sale  more  than  the  amount  due  should  be  realized,  the 
surplus  should  be  invested  by  the  trustee,  and  upon  the  con- 
tingency mentioned  in  the  will  it  should  "  pass  to  the  devisee 
or  persons  entitled  thereto,  pursuant  to  the  provisions  of  the 
will.  Upon  sale  of  the  mortgaged  premises  under  this  judg- 
ment, Leo  Schlesinger  became  the  purchaser  at  the  price  of 
$6,000,  signed  the  usual  conditions  of  sale  and  paid  down 
$600  as  thereby  required.  He  subsequently  refused  to  pay 
more,  and  plaintiff  instituted  proceedings  in  the  Supreme 
Court  to  compel  him  to  complete  the  purchase.  He  resisted 
the  appKcation,  denying  none  of  the  allegations  in  the  moving 
papers  and  expressing  a  willingness  to  complete  the  purchase 
provided  he  could  obtain  a  good  title,  but  alleging  that  he 
cannot  and  asks  to  be  relieved  of  the  purchase  and  have  the 
money  paid  restoi^ed  to  him,  and  compensation  made  for  the 
expenses  incurred  in  the  examination  of  the  title  and  other- 
wise. The  defect  alleged  is  that  the  expectant  estate  of  the 
brothers  and  sisters  in  the  premises  has  not  been  divested,  and 
that  upon  the  death  of  Martin  Ficken,  the  son,  without  issue 
during  his  mother's  life,  the  gift  to  them  would  take  effect. 
The  court  at  Special  Term  denied  the  plaintiff's  application, 
released  the  purchaser  and  directed  the  money  already  paid  t<> 
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be  returned,  and  in  addition  thereto,  $225,  being  the  counsel 
fees  and  disbursements  incurred  by  him  in  causing  the  title  of 
the  premises  to  be  examined.  Upon  appeal  the  General  Term 
reversed  this  order  and  granted  the  application  of  the  plaintiff. 
The  purchaser  appeals  to  this  court. 

Fe7'dinand  Kurzman  for  appellant.  The  legislature  has 
no  power  to  authorize,  without  tlieir  consent,  the  sale  of  lands 
in  which  adults,  competent  to  act  for  themselves,  have  an 
interest,  vested  or  contingent,  unless  a  sale  be  necessary,  for 
the  payment  of  taxes  or  assessments,  or  some  other  public  use 
or  purpose.  {Taylor  v.  Porter^  4  Hill,  141 ;  Pawera  v.  Bei'- 
gen,  6  K  Y.  358 ;  Wyiiehamer  v.  People,  13  id.  378 ;  In  re 
N.  T.  P.  E.  Pub,  School,  31  id.  591 ;  Breooort  v.  Orace^ 
53  id.  245;  Wilkinaon  v.  Ldand,  2  Pet.  ^7.)  A  mortgagee 
has  no  right  to  make  one  who  claims  adversely  to  the  title  of 
the  mortgagor,  and  prior  to  the  mortgage,  a  party  defendant 
for  the  purpose  of  trying  his  adverse  claim  in  a  court  of  equity. 
{Browning  v.  Smith,  6  N.  Y.  82 ;  Rathbone  v.  Honey,  58  id. 
502 ;  Frost  v.  Koon,  30  id.  448,  449  ;  Em.  Ind.  Savings  BJc, 
V.  Ooldmam,,  75  id.  131 ;  Eagle  Fire  Ins.  Go.  v.  Lent,  6  Paige, 
635  ;  Mer.  Bam,kY.  Thompson,  55  N.  Y.  11 ;  Payny.  Groat, 
23  Hun,  136.)  The  judgment  is  not  final  and  conclusive, 
because  the  matter  could  not  have  been  litigated  and  determ- 
ined in  the  action.  {MaUoney  y,  Horan,  49  N.  Y.  116; 
People  V.  Dennison,  84  id.  280.)  A  purchaser  at  a  judicial 
sale  is  entitled  to  a  marketable  title.  {F lemming  v.  Bumh^im, 
100  N.  Y.  8  ;  Jot^danY,  Poillon,  87  id.  521. 

John  J.  Gleason  for  respondent.  Notwithstanding  the  act 
of  1882  (Chap.  275),  the  legislature  and  the  court,  in  the  case  of 
authority  conferred  by  it,  had  power  to  protect  and  preserve 
the  trust  estate,  and  at  the  expense  of  the  estate;  and  the 
realty  could  be  sold  in  the  exercise  of  this  power,  and  perfect 
title  given.  {Jacobus  v.  Bahcoclc,  16  N.  Y.  246 ;  Leggett  v. 
Hunter,  19  id.  445 ;  In  re  P,  E,  School,  31  id.  574 ;  New  v. 
Nicoll,  73  id.  127.)     So,  too,  the  trustee  would  have  had  the 
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power,  independently  of  the  amendment  of  the  statute,  to 
incumber  the  property  beyond  her  mere  life  estate ;  she  might 
have  leased  it  for  a  term  of  years.  (McAdams  Landl.  and 
Ten.  93 ;  Zabatut  v.  Bdatour,  54  How.  Pr.  435.)  The  trustee 
having  the  power  to  make  the  repairs  and  improvements, 
which,  in  this  case,  were  compulsory  and  required  to  preserve 
the  building,  and  to  comply  with  the  requirements  of  the  laws 
as  to  buildings  in  New  York  city,  had  the  power  to  charge 
the  land  and  building  with  the  payment  thereof,  especially  so 
in  this  case,  where,  as  the  petition  shows,  the  trustee  had  no 
funds  to  pay  for  them,  and  to  create  a  lien  for  same  thereon. 
{iVew  V.  NzcoU,  73  N".  Y.  127 ;  Perry  v.  Board  of  MiasionB^ 
102  id.  99.)  The  court  had  power,  and  it  was  within  its  juris- 
diction to  declare  and  adjudge  this  lien,  and  to  sell  the  jprop- 
erty  for  its  enforcement.  {Perry  v.  Boa/rd  of  Missio^is^  102 
N.  T.  99 ;  New  v.  NicoU^  73  id.  127.)  This  being  so,  the 
application  to  the  court  for  permission  to  create  a  lien  by 
mortgaging  the  property,  in  effect  the  same  as  the  equitable 
hen,  would  require  no  other  or  greater  or  different  notice  than 
an  action  to  have  adjudged  and  enforced  the  equitable  lien. 
{Nodine  v.  Oreenjiddy  7  Paige,  544.)  All  the  contingent 
remaindermen  were  parties  to  this  action,  and  were  effectually 
cut  off  by  the  judgment.  {Jordan  v.  Van  Epps^  85  N.  Y. 
427,  435,  436;  Morris  v.  Morange^  38  id.  172;  Brown  v. 
Mayor,  etc.,  66  id.  385 ;  Code  of  Civ.  Pro.  §  1632 ;  Brown  v. 
McITeninffy  64  N*.  Y.  78,  84 ;  Emigrant  Ba/nk  v.  Goldinan, 
75  id.  127;  Brown  v.  Kenny  Settlement  Cheese  Co.,  59  id. 
242.)  The  judgment  in  this  action  is  a  conclusive  bar  against 
all  estate,  right,  title  or  interest  of  the  remaindennan,  vested 
or  contingent,  and  of  each  and  all  the  defendants  in  the 
premises.  {Jorda/n  v.  Van  Epps,  85  K  Y.  427,  435,  436 ; 
Morris  v.  Morange,  38  id.  172 ;  Brown  v.  Mayor,  etc,,  ^Q  id. 
385 ;  Code  of  Civ.  Pro.  §  1632 ;  Brown  v.  Volkening,  64  K  Y. 
76,  84 ;  Emigrant  Bank  v.  Goldman,  75  id.  127 ;  Brown  v. 
Kermy  SetUement  Cheese  Co.,  59  id.  243.)  The  question  pre- 
sented in  this  case  was  as  to  the  priority  of  plaintiff's  mort- 
gage over  the  rights  and  interests  of  each  and  all  defendants ; 
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the  facts  and  demand  upon  this  question  being  expressly 
alleged  and  charged,  and,  therefore,  the  judgment  is  a  baj* 
and  an  estoppel.  {Jordan  v.  Van  Epps^  85  K  T.  427 ;  Abb. 
Trial  Ev.  826 ;  GrorrmeU  v.  County  of  Sao.,  94  U.  S.  [4  Otto] 
351,  352 ;  Smith  v.  Smith,  79  N.  T.  634.)  The  judgment 
herein  is  conclusive,  and  binding  upon  all  remaindermen  and 
persons  who  had  expectant  estates,  contingent  and  otherwise, 
and  bars  also  their  descendants.  {Jordan  v.  Vofv  Epps,  85 
N.  Y.  427;  Bvi/am  v.  Mayor,  etc.,  ^^  id.  385;  Gates  y. 
Preston,  41  id.  113 ;  White  v.  MerriU,  3  Seld.  352 ;  Baron 
V.  Ahed,  3  Johns.  481 ;  Mead  v.  Mitchell,  17  N.  T.  210, 214 ; 
WiUiamson  v.  Field,  2  Sandf.  Oh.  533, 563 ;  Eagle  Fire  Ins. 
Go.  V.  G<ymmeU,  2  Edw.  Oh.  127;  Nodine  v.  Greeiifiddy 
7  Paige,  544, 548 ;  Breooort  v.  Breooort,  7  N.  Y.  136, 139, 140.) 

Danfoeth,  J.  The  appHcatiom  for  leave  to  mortgage  is  put  by 
the  respondent  upon  the  provisions  of  chapter  275  of  the  Laws 
of  1882,  and  chapter  26  of  the  Laws  of  1884,  amending  article  2, 
title  2,  part  2,  of  the  Bevised  Statutes,  ^^  Belating  to  uses  and 
Trusts."  That  act  provides  that  the  Supreme  Oourt  may, 
upon  such  terms  and  conditions  as  it  deems  just  and  proper, 
authorize  a  trustee  to  mortgage  real  estate  held  by  him  for 
the  purpose  of  raising  funds  to  be  applied  in  preserving  or 
improving  it.  It  may  be,  as  the  appellant  claims,  that  the 
order,  in  this  case,  exceeds  that  intended  by  the  legislature, 
inasmuch  as  it  covers  not  only  the  interest  of  the  trustee  and 
beneficiaries  of  the  trust,  but  also  takes  in  the  rights  and  inter- 
ests of  persons  who  may  be  entitled  in  remainder  on  the 
expiration  of  the  trust.  It  is  not  necessary,  however,  to  pass 
upon  that  question,  for  those  persons  were  made  parties  to  the 
foreclosure  of  the  mortgage,  and  so  given  an  opportunity  to 
pay  off  the  mortgage  if  they  saw  fit  to  do  so^  or  defend 
against  it,  and  show,  if  they  could,  that  it  could  not  be 
enforced  against  them.  They  did  neither.  The  case,  there- 
fore, is  distinctly  within  the  principle  on  which  Jordan  v. 
Van  Epps  (85  N.  Y.  427),  and  Barnard  v.  Onderdonh  (98 
id.  158),  were  decided,  and  is  controlled  by  the  rule  that  a 
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judgment  rendered  by  a  court  having  competent  anthority  to 
deal  with  the  subject-matter  involved  in  the  action,  and  juris- 
diction of  the  parties,  is  final  and  conclusive  between  them. 

The  cases  cited  by  the  appellant  do  not  contravene  that 
doctrine.  Many  of  them  were  reviewed  by  the  late  learned 
Chief  Judge  Davies  in  Frost  v.  Koon  (30  N.  Y.  428),  and 
from  that  examination,  and  the  cases  referred  to,  it  appears 
that,  while  prior  incumbrancers  are  neither  necessary  nor  proper 
parties  to  an  ordinary  action  of  foreclosure,  and  that  when 
made  such  under  the  general  allegation  that  they  claim  an 
interest  "as  subsequent  purchaser,  incumbrancer,  or  other- 
wise," a  decree  will  not  affect  them ;  and  moreover,  that  if  the 
facts  upon  which  the  plaintiff  relies  to  defeat  that  prior  title 
are  stated,  the  defendant  whose  title  is  thus  assailed  may 
demur  to  the  complaint  upon  the  ground  that  the  plaintiff 
has  no  right  to  bring  him  into  court  upon  the  foreclosure  to 
try  the  validity  of  his  title,  yet,  if  the  party  so  made  a  defend- 
ant should,  instead  of  demurring,  answer  and  litigate  the 
question,  and  then  judgment  should  go  against  him,  no  case 
decides  that  the  judgment  would  not  conclude  him  in  a  col- 
lateral action ,  nor  do  those  cases  decide  that  where  such  facts 
are  stated  as  will,  if  admitted,  subject  that  title  to  the  plaintiff's 
mortgage  and  to  the  relief  sought,  the  party  against  whom  they 
are  alleged  will  not  in  like  manner  be  estopped  from  after- 
wards setting  up  his  interest  as  against  the  judgment  in  the 
foreclosure  action.  And  what  binds  him  can  be  questioned 
by  no  one  else.  The  present  case  is  witliin  the  general  rule, 
that  a  judgment  is  conclusive  between  the  same  parties  and 
their  privies  upon  all  matters  eml)raced  witliin  the  issue  in  the 
action,  and  which  were  or  might  have  been  litigated  therein. 
rt  is  immaterial  whether  issue  was  joined  by  the  defendant, 
or  tendered  by  the  plaintiff  and  left  unanswered.  The  nile 
applies  as  well  to  a  judgment  by  default  when  the  facts  stated 
warrant  the  relief  sought  as  to  one  rendered  after  contest. 
{Gates y. Preston,  41  K  Y.  113 ;  Newton  v.  Ilook,  48  id.  ^^iO^:) 

We  agree,  therefore,  with  the  General  Term  in  the  con- 
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elusion  that  the  title  tendered  to  the  purchaser  is  a  good  title 
and  that  he  should  be  required  to  complete  his  purchase. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 
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111  178         Peter  W.  Van  Bbunt,  Appellant,  v.   Stephen  W.  Van 
^    ^^'  Bbunt,  Impleaded,  etc.,  Eespondent. 

H.  died  leaving  eight  children,  seven  of  whom  were  married  and  had 
children.  By  her  will  she  gave  the  whole  of  her  residuary  estate  to  her 
executors,  iii  trust,  to  pay  over  the  rents,  income  and  profits  to  her 
children  equally  during  their  natural  lives,  and  after  their  decease  to  their 
respective  wives  or  husbands  during  their  lives  or  until  they  should 
remarry.  The  will  then  provided  :  •'  If  any  of  my  children  should  die 
witliout  issue,  or  without  leaving  a  husband  or  wife  him  or  her  surviving, 
then  I  give,  devise  and  bequeath  his  or  her  share  to  the  survivor  or  sur. 
vivors  of  them.  *  *  *  If  he  or  she  leaves  a  husband,  Jiim  or  her 
surviving,  then  I  give,  devise  and  bequeath  his  or  her  share  to  the  sur. 
vivor  or  survivors  of  my  said  children  *  *  *  after  the  decease  or 
remarriage  of  said  husband  or  wife."  The  executors  were  authorized  to 
sell  any  of  the  residuary  estate  and  invest  the  proceeds.  In  an  action  for 
partition,  hM,  that  the  trust  was  valid  and  there  was  no  unlawful  sus- 
pension of  the  power  of  alienation;  that  the  words  husband  and  wife,  as 
used  in  the  will,  referred  to  those  living  at  the  death  of  the  testatrix,  and 
so  the  limitation  as  to  each  part  of  the  devisable  trust  ran  for  two  lives 
in  being  at  its  creation. 

It  seems  that  the  power  of  sale  conferred  upon  the  executors  did  not  effect 
an  undue  suspelision  of  the  power  of  alienation. 

Schettler  v.  Smith  (41  N.  Y.  828)  distinguished. 

The  residuary  clause  also  provided  that,  in  case  any  of  the  testator's  children 
should  die  leaving  issue,  '*  said  issue  shall  represent  their  p&rentA  per  stirpes 
and  not  per  capita,  and  receive  their  parent's  share  "  of  the  rents  and  profits 
after  the  death  or  remarriage  of  their  surviving  parent  until  they  became  of 
age,  when  their  interest  shall  be  given  to  them.  Held,  that  upon  the  death  of 
any  child,  and  of  the  husband  or  wife  of  that  child  who  was  living  at  the 
death  of  the  testatrix,  the  portion  or  share  of  such  child  vested  at  once 
in  his  or  her  children,  each  one  of  whom  taking  his  or  her  proportion  in 
fee,  subject  only  to  a  postponement  of  possession  during  his  or  her 
minority,  and  to  the  execution  of  the  trust  upon  the  rents  and  profits 
during  that  period;  and  there  was,  therefore,  no  unlawful  suspension  of 
the  power  of  alienation;  that  the  fact  that  the  issue  of  each  child  were 
to  take  per  stirpes  does  not  make  them  joint  tenants  as  the  statute  fixes 
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how  they  shall  take  as  between  themselves  (1  R.  S.  727,  §  44),  and  makes 
them  tenants  in  common,  in  the  absence  of  an  express  provision  for  a  joint 
tenancy. 

(Submitted  October  2,  1888;  decided  November  27,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  April  11,  1888,  which  affirmed  a  judgment  in  favor  of 
defendants  entered  upon  an  order  sustaining  a  demurrer  to 
the  complaint. 

This  was  an  action  for  the  partition  of  lands  in  the  city  of 
New  York,  formerly  owned  by  Margaret  Van  Brunt,  deceased, 
and  disposed  of  under  the  residuary  clause  in  her  will. 

All  the  children  of  the  testatrix,  with  their  husbands  and 
wives,  were  made  parties  to  the  action.  The  plaintiff,  as  son  and 
heir-at-law  of  the  testatrix,  assails  the  validity  of  the  residuary 
clause  pursuant  to  section  1537  of  the  Code  of  Civil  Procedure, 
as  working  an  imdue  suspension  of  the  power  of  alienation, 
and  so  claims  that  the  residuary  real  estate  was  not  disposed  of 
by  the  will.  The  executors,  with  the  other  children  of  the 
testatrix,  demurred  to  the  complaint.  The  residuary  clause 
of  the  will  in  question  is  as  follows,  viz. : 

'*  All  the  rest  and  residue  of  my  personal  property  and  all 
my  real  estate  of  which  I  may  die  seized,  I  give,  devise  and 
bequeath  to  my  executors,  hereinafter  named,  in  trust,  to  col- 
lect the  rents,  issues,  profits  and  income  therefrom,  and  pay 
over  the  same  to  my  children  herein  named,  share  and  share 
alike,  at  such  times,  in  such  manner  and  in  such  amounts  as 
my  said  executors  shall  deem  most  prudent,  for  and  during 
each  of  their  natural  lives,  free  from  any  claim  or  demand 
that  may  be  held  against  any  of  them  by  any  creditor  or  cred- 
itors; and  after  their  decease  to  their  respective  wives  or 
husbands  during  their  lives,  or  until  they  remarry,  also  at 
such  times,  in  such  manner,  and  in  such  amounts  as  my  said 
executors  shall  deem  most  prudent.  If  any  of  my  said 
children  should  die  without  issue,  and  without  leaving  a  hus- 
band or  wife  him  or  her  surviving,  then  I  give,  devise  and 
bequeath  his  or  her  share  to  the  survivor  or  survivors  of  them, 
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share  and  share  aliJke.  If  he  or  she  leave  a  husband  or  wife 
him  or  her  sui'viving,  then  I  give,  devise  and  beqneath  his  or 
her  share  to  the  survivor  or  survivors  of  my  said  children, 
share  and  share  alike,  after  the  decease  or  remarriage  of  said 
husband  and  wife.  If  any  of  my  said  children  die  leaving 
issue,  said  issue  shall  represent  their  parents  per  stirpes  and 
not  per  capita,  and  receive  their  parent's  share  of  said  rents, 
profits,  issues  and  income,  after  the  decease  or  remarriage  of 
their  father  or  mother,  at  such  time,  and  in  such  manner,  and 
in  such  amounts  as  my  said  executors  shall  deem  most  pru- 
dent, until  they  arrive  at  the  age  of  twenty-one  years  (21) 
when  their  interest  shall  be  given  to  them,  to  be  held  and 
enjoyed  by  them,  their  heirs  and  assigns  forever." 

The  material  facta  set  forth  in  the  complaint  are  stated  in 
the  opinion. 

Elon  B.  Brown  for  appellant.  The  words  husband  and 
wife,  as  used  by  the  testatrix  in  the  residuary  clause  of  her 
will,  must  be  construed  to  refer  to  one  becoming  such  after 
the  death  of  the  testatrix,  though  possibly  unborn  and  not  in 
being  at  that  time.  {ScJietUer  v.  Smith,  41  N.  Y.  328; 
Quackenbos  v.  Kingsland,  102  id.  128,  130,  131.)  A  trust  to 
pay  over  rents  and  profits  created  in  language  which  might 
permit  the  continuance  of  the  trust  beyond  a  period  measured 
by  two  lives,  in  being  at  the  death  of  the  testator,  and  a  single 
minority  of  a  remainderman  in  addition  thereto,  is  void. 
{Mamce  v.  Manicej  43  N".  Y.  374-384.)  Where  a  primary 
gift  not  vested  is  declared  void,  because  contingent  on  an 
event  other  than  the  determination  of  one  or  two  lives  in 
being,  the  limitation  over  dependent  upon  the  same  contin- 
gency, is  void  also,  and  cannot  be  sustained  by  regarding  it  as 
accelerated  and  vested  immediately.  {Base  v.  Base,  4  Abb. 
Ct.  App,  Dec.  108.)  In  the  interpretation  of  the  residuary 
clause  in  the  will,  the  court  will  not  only  look  at  the  language 
employed,  but  the  surrounding  circumstances,  to  determine 
what  the  intention  of  the  testator  was.  {Kerr  v.  Dougherty, 
79  N.  Y.  348;  Wo^/y,  Van  J^ostrand,  2  id.  236.)    There 
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being  words  of  severalty,  the  trust  itself  is  necessarily  divisible, 
as  far  as  the  beneficial  disposition  of  the  will  calls  for  the 
division  and  separation  of  any  portion  of  the  estate  from  the 
residue.  {Mason  v.  Mason's  Mcrs.j  2  Sandf .  Ch.  432 ;  S<wage 
V.  Bumhanij  17  N.  Y.  561,  571.)  The  excess  over  two  lives 
in  being  cannot  be  dropped  and  the  rest  sustained.  (Knox  v. 
Jbnesj  47  N.  Y.  389.)  So  far  as  this  item  in  the  will  attempts 
to  create  a  trust  to  pay  the  rents,  profits  and  income  to  the 
husband  or  widow  of  a  deceased  child,  as  that  husband 
or  widow  "might  possibly  be  unborn  at  the  death  of  the 
testator,"  it  is  void.  {SchetUer  v.  &mith,  41  K  Y.  328,  339 ; 
Mam^ice  v.  Manice^  43  id.  384  ;  Kennedy  v.  Hoy^  105  id.  134 ; 
Van  Schuyler  v.  Mulford^  59  id.  432 ;  Knox  v.  Jones^  47  id. 
389.)  A  trust  with  remainder  to  survivors  will  not  be  sus- 
tained by  cutting  off  a  trust  with  remainder  to  issue.  {Jlar- 
rison  v.  Harrison^  36  N.  Y.  543 ;  SchetUer  v.  Smithy  41  id. 
328 ;  Ma/nice  v.  Manice,  43  id.  383, 384 ;  Van  Schuyler  v. 
MuLfordy  59  id.  426.)  As  the  testator  was  intestate  upon  the 
death  of  the  wife,  as  to  the  entire  corpus  of  the  estate,  it  was 
equally  divided  among  Ids  heirs.  {Benedii^  v.  Webh^  98  N.  Y. 
466 ;  Tiers  v.  Tiers^  Id.  568.)  The  provision  for  the  wives 
or  husbands  who  might  not  be  in  being  at  the  testator's  death 
was  cut  off  because  it  was  a  separate  trust  in  a  separate  parar 
graph.     (  Wa/rd  v.  Ward,  105  N.  Y.  168.) 

WUlia/m  C.  Spencer  for  respondent.  Plaintiff  cannot,  if 
unable  to  establish  that  the  testator  died  intestate  as  to  the  prem- 
ises in  question,  change  his  action  into  one  for  the  construction 
of  the  will.  {Schuyler^,  Schuyler, h^^.Y,A!l^>^  The  courts 
will  lean  in  favor  of  the  preservation  of  all  such  valid  parts 
of  a  will  as  can  be  separated  from  those  that  are  invalid  with- 
out defeating  the  general  intent  of  the  testator,  and  it  is  no 
objection  to  the  application  of  this  rule  that  the  limitations, 
as  well  those  which  are  good  as  those  alleged  to  be  bad,  are 
embraced  in  a  single  trust.  {Savage  v.  Bumham,  17  N.  Y. 
661,  576 ;  Everitt  v.  Everitt,  29  id.  39,  57,  79 ;  MoKean  v. 
Kearney,  57  How.  349 ;  Darling  v.  Rogers,  22  Wend.  483  ; 
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Post  V.  Hover,  33  N.  Y.  593,  597,  598 ;  Schettler  v.  Smithy 
41  id.  328,  345,  346 ;  Schuyler  v.  Schuyler,  59  id.  426,  432.) 
As  the  trust  provides  for  the  liquidation  of  the  whole  estate, 
and  the  collection  of  the  debts  due  from  each  child,  to  pro- 
vide an  income  for  testator's  children  during  their  lifetime, 
with  remainder  to  their  issue,  and  these  objects  being  valid, 
plaintiffs  action  is  not  maintainable.  {Downing  v.  Man*%lwll, 
4  Abb.  Ct.  App.  Dec.  662;  Tiers  v.  Tiers,  98  K  Y.  568; 
Schuyler  v.  Schuyler y  59  id.  426,  431,  432.)  The  clause 
authorizing  a  sale  is  imperative,  and  not  a  mere  power, 
and  is  necessary  to  carry  out  the  testatrix's  intention  of  .a 
complete  liquidation  and  settlement  of  the  estate.  (Perry  on 
Trusts,  §  248.)  The  intention  of  the  testatrix  that  the  abso- 
lute ownership  shall  absolutely  vest  in  each  cliild's  issue  on 
and  at  the  death  of  such  child,  is  not  only  manifest  from  the 
terms  of  the  will,  but  such  has  been  the  invariable  legal  con- 
struction of  similar  testamentary  provisions,  which  also  hold 
that  the  mere  postponement  of  the  enjoyment  or  payment 
in  no  wise  impairs  such  a  devise.  {Tucker  v.  Bishop,  16  N.  Y. 
40^,  405,  406 ;  Oilman  v.  Reddington,  24  id.  9,  18 ;  Everitt 
V.  EveriU,  29  id.  39,  75 ;  Clancy  v.  O'Gara,  4  Abb.  N.  C. 
268 ;  Stevenson  v.  Lesley,  70  N.  Y.  512,  515 ;  Moore  v.  Little^ 
4  id.  66 ;  Hoxie  v.  Hoxie,  7  Paige,  187,  191 ;  Patterson  v. 
Ellis,  11  Wend.  260,  268 ;  Sheridan  v.  House,  4  Abb.  Ct. 
App.  218 ;  Roome  v.  Phillips,  24  N.  Y.  463,  465 ;  Jarman 
on  Wills,  2  K.  &  T.'s  notes,  417,  418,  and  notes.)  By 
the  will  the  executors  are  empowered  and  directed  to  sell 
the  premises  in  question,  and  there  were  and  are,  conse- 
quently, persons  in  being  having  the  power  to  convey  and 
dispose  of  the  same.  There  is,  therefore,  no  such  suspension 
of  the  power  of  alienation  as  is  forbidden  by  the  statute. 
(2  E.  S.  [6th  ed.]  1101,  §  14 ;  Robert  v.  Coming,  39  N.  Y. 
225,  235.) 

Finch,  J.  Margaret  Van  Brunt  at  her  decease  left  eight 
children  her  surviving.  Seven  of  the  eight  were  married  and 
had  children  of  their  own.     By  her  last  will  some  few  specific 
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legacies  were  given,  and  then  the  balance  of  the  estate  was 
disposed  of  by  a  residuary  clause  upon  the  asserted  invalidity 
of  which  tliis  action  is  founded.  By  that  clause  the  testatrix 
devised  and  bequeathed  the  whole  of  her  estate,  real  and  per- 
sonal, to  her  executors  in  trust,  to  collect  and  pay  over  the 
rents,  income  and  profits  to  her  children  in  equal  proportions 
dui-ing  their  natural  lives,  and  after  their  decease  to  their 
respective  wives  or  husbands  during  their'lives  or  until  they 
should  remarry.  Pausing  at  this  point  we  find,  as  it  respects 
each  of  the  eight  children,  a  trust  for  the  life  of  such  child, 
followed  by  a  second  life  interest  to  the  surviving  wife  or 
husband,  as  the  case  might  be.  It  is  conceded  that,  ordinarily 
and  in  the  absence  of  qualifying  expressions,  the  husband  and 
wife  referred  to  in  the  second  limitation  would  be  one  living 
at  the  death  of  the  testatrix,  and  so  the  limitation  would 
run,  in  each  part  of*  the  divisible  trust,  for  two  lives  in 
being  at  its  creation.  But  this  construction  is  claimed 
to  be  inadmissible  by  reason  of  qualifying  words  contained  in 
the  devise  and  bequest  of  the  remainder.  The  will  pro- 
ceeds :  "  If  any  of  my  children  should  die  without  issue,  or 
without  leaving  a  husband  or  wife  him  or  her  surviving,  then 
I  give,  devise  and  bequeath  his  or  her  share  to  the  survivor  or 
survivors  of  them  share  and  share  alike."  There  is  no  defect 
in  this  limitation  over  of  the  remainder  considered  by  itself, 
but  the  expression  "  a  husband  or  wife  "  is  alleged  to  reflect 
back  upon  the  construction  of  the  second  life  interest,  and 
make  that  a  limitation,  not  upon  the  life  of  the  husband  or 
wife  in  being  at  the  decease  of  testatrix,  but  upon  the  life  of 
any  husband  or  wife  whom  a  child  should  thereafter  marry, 
who  might  be  a  person  born  after  the  death  of  the  testatrix, 
and  so  not  in  being  when  the  limitation  was  created.  And 
this  construction  is  said  to  be  fortified  by  the  next  provision, 
which  is  this :  "  If  he  or  she  leave  a  husband  him  or  her  sur- 
viving, then  I  give,  devise  and  bequeath  his  or  her  share  to 
the  survivor  or  survivors  of  my  said  children,  share  and  share 
alike,  ctfter  the  decease  or  remarriage  of  said  husband  or  wife." 
Here,  it  is  argued,  is  distinctly  manifested  a  purpose  to  post- 
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pone  the  vesting  of  the  remainder  in  possession  until  the  death 
of  the  first  life  tenant,  and  then  until  the  death  or  remarriage 
of  any  husband  or  wife  who  may  survive,  and  who  might  be 
a  person  both  bom  and  married  after  the  death  of  testatrix. 
The  final  clause  of  the  paragraph  respects  the  contingency  of 
children  dying  leaving  issue  and  gives  to  them  per  stirpes^ 
after  the  death  or  remarriage  of  their  father  or  mother,  their 
parent's  share  of  the  rents  and  profits  during  minority,  and 
then  their  interest  absolutely. 

The  next  paragraph  of  the  will  reads  thus:  "I  hereby 
authorize  and  empower  my  said  executors,  hereinafter  named, 
at  any  time  when  in  their  judgment  it  may  be  advisable  to  do 
so,  to  sell  any  part  or  all  of  my  said  personal  and  real  estate 
in  the  last  preceding  paragraph  referred  to,  and  invest  the 
proceeds  arising  therefrom  in  some  good,  safe  and  sufiicient 
security."  • 

One  of  the  children  now  brings  this  action  for  a  partition, 
alleging  that  the  whole  trust  is  void  because  it  suspends  the 
absolute  power  of  alienation  for  more  than  two  lives  in  being 
at  its  creation ;  that  the  testatrix  died  intestate  as  to  the  whole 
residue  beyond  the  specific  bequests,  and  the  plaintiff  as  heir- 
at-law  is  entitled  to  his  proportion  of  the  real  estate. 

To  this  complaint  a  demurrer  was  interposed  on  the  ground 
that  no  cause  of  action  was  stated.  The  demurrer  was 
sustained  by  the  Special  Term  and  that  decision  affirmed  by 
the  General  Term.  The  conclusion  reached  went  upon  the 
ground  that,  whatever  might  be  true  of  the  limitations  after 
the  first  life  estate,  the  power  of  aUenation  was  not  suspended 
because  of  the  authority  to  sell  conferred  upon  the  executors 
by  the  will. 

We  are  not  prepared  to  give  our  assent  to  the  doctrine 
asserted,  but  without  discussing  that  specific  question,  we 
think  there  is  no  difficulty  in  affirming  the  judgment,  upon 
the  ground  that,  irrespective  of  the  power  of  sale,  the  trust  is 
valid,  and  its  limitations  not  too  remote. 

As  we  have  said,  the  words  husband  and  wife,  as  first  used 
in  the  wiU,  would  naturally  and  ordinarily  refer  to  a  husband 
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and  wife  living  at  the  death  of  the  testatrix.  That  mean- 
ing, and  the  purpose  evinced  by  it,  ought  not  to  be  surrendered 
and  changed  with  the  consequence  of  a  destruction  of  the 
trust,  unless  other  language  of  the  will  clearly  and  unmis- 
takably points  to  a  different  meaning,  and  establishes  a  differ- 
ent intention.  The  use  of  the  indefinite  article,  and  the 
expression,  ^'a  husband  or  wife,"  does  not  necessarily,  or« 
even  fairly,  indicate  an  intention  to  provide  a  second  life  inter- 
est in  a  wife  or  husband  becoming  such  after  the  death  of  the 
testatrix.  The  phrase  is  not  cmy  husband  or  wife,  but  a  hus- 
band or  wife  living  at  the  death  of 'the  first  tenant  for  life, 
and  should  be  taken  to  refer  to  the  same  husband  or  wife  pro- 
vided for  in  the  previous  limitation.  Seven  such  husbands 
and  wives  were  in  fact  living  when  the  will  was  made,  and 
when  the  testatrix  died,  and  it  was  for  tliem  that  the  devise 
was  made ;  and  if  the  testatrix  had  intended  a  formal  pro- 
vision for  their  possible  successors  after  her  death,  we  should 
expect  to  find  some  definite  disclosure  of  that  pui-pose,  and 
not  one  dependent  upon  a  mere  inference  from  a  form  of 
expression  which  might  very  well  not  have  been  so  intended. 
For  the  use  of  the  indefinite  article  in  the  phrase,  "  a  husband 
or  wife,"  was  occasioned  by  the  existence  of  several  such  per- 
sons answering  the  description,  to  any  one  of  whom  the  pro- 
vision was  intended  to  apply.  It  means,  therefore,  any  one  of 
the  seven  in  being  at  testator's  death,  who  might  be  living  at 
a  child's  death,  or  leave  issue  upon  his  or  her  decease,  and 
should  not  be  held  to  include  some  husband  or  wife  becoming 
such  after  the  testatrix's  death. 

The  case  mainly  relied  upon  by  the  appellant  is  that  of 
SchetOer  v.  Smith  (41  N.  T.  328),  but  there  the  language  of 
the  will  was  different  and  provided  for  the  unlawful  limita- 
tion by  expressions,  definite  and  precise  in  their  application, 
and  which  could  bear  no  other  meaning.  The  tnist  in  that 
case  secured  a  life  interest  to  the  son,  John  Jacob,  and  on  his 
death  to  his  wife,  by  a  separate  provision  confined  to  them 
alone,  although  the  son  was  unmarried,  and  it  could  have  had 
SioKELs— Vol.  LXVL    24 
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no  possible  application  to  a  wife  living  at  the  testator's  death, 
and  must  have  contemplated  an  after  marriage  and  provision 
for  such  a  wife.  Here,  on  the  contrary,  there  are  seven  wives 
and  husbands  living  at  testator's  death,  to  whom  the  limitation 
can  apply,  and  was  intended  to  apply,  and  we  are  asked  to 
go  beyond  that  application  and  construe  it  not  only  to  reach 
a  later  wife  of  the  one  unmarried  son,  but  also  a  possible 
second  wife  or  husband  of  the  married  children.  In  tlie  case 
pited  the  language  creating  the  trust  for  another  son,  Law- 
rence, who  was  married,  is  still  more  decisive,  for  there 
added  to  the  bequest  to  tlie  wife  of  Lawrence,  was  tlie  pro- 
vision, "  on  her  decease  if  he  leave  a  widowy  or,  if  he  leave  no 
widow,  then  on  his  decease,  to  convey,"  etc.  The  court  very 
properly  held  that  the  use  of  the  word  "widow,"  plainly 
included  any  wife  who  might  survive  him. 

It  is  true,  as  is  conceded,  that  the  trust  in  the  present  will 
is  divisible  into  as  many  separate  trusts  as  there  are  children. 
But  in  seven  of  them  there  was,  in  each  case,  a  wife  or  hus- 
band living  at  the  death  of  the  testatrix,  and  within 
her  knowledge  and  thoughts,  and  about  those  there  is  no 
serious  question,  and  scant  room  for  doubt  that  such  and  such 
only  were  the  intended  beneficiaries  of  the  second  life  interests. 
We  do  not  think  the  construction  should  be  changed  when  we 
come  to  the  case  of  the  unmarried  son,  for,  though  the  trust 
was  divisible,  it  was  created  at  once  for  all  the  children,  and 
by  a  common  description  and  expression. 

But-assuming  thQ  trust  estates  which  precede  the  remainders 
to  be  valid,  it  i»  contended  that  such  remainders  to  the  grand- 
children further  suspend  the  power  of  alienation  beyond  a 
single  minority.  That  contention  proceeds  upon  the  theory 
that  the  remainder  does  not  vest  until  all  the  grandchildren 
in  one  of  the  trusts,  who  take  their  father's  share,  become  of 
full  age,  and  is  founded  upon  the  fact  that  they  are  to  take 
per  stirpes,  and  that  they  are  to  receive  the  income  until  of 
full  age,  "  when  their  interest  shall  be  given  to  them."  But 
already,  in  previous  provisions,  the  testatrix  had  declared  that 
the  remainders  to  her  surviving  children  should  vest  at  once 
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upon  the  termination  of  the  precedent  estates,  and  when  she 
reaches  the  alternative  of  there  being  issue,  her  words  are  that 
said  issue  shall  "  represent "  their  parent,  and  when  of  full  age 
"their  interests  shall  be  given  to  them."  This  language 
assumes  in  the  grandchildren  an  existing  "  interest,"  the  pos- 
session of  which  is  postponed  during  minority,  and  the 
remainder  in  fee  in  each  case  vests  in  interest  upon  the  term- 
ination of  the  precedent  estates,  the  possession  only  being 
postponed ;  so  that  if,  upon  the  death  of  testatrix,  each  minor 
grandchild  then  living  took  only  a  contingent  future  estate, 
yet,  upon  the  death  of  its  father  and  mother,  the  contingency 
disappeared  and  the  estate  vested  at  that  date  as  a  remainder 
in  fee.  {Manice  v.  Manice,  43  N.  T.  374.)  It  was  distinctly 
held  in  that  case  that  where  nothing  is  interposed  between  the 
minor  and  his  enjoyment  of  his  estate  except  his  own  minority, 
the  estate  is  vested.  And  the  case  becomes  stronger  when, 
during  such  minority,  the  accruing  rents  and  profits  are  given 
to  the  minor.  In  such  event  the  gift  of  the  intermediate 
income  indicates  an  intention  to  vest  the  corpus  from  which 
the  income  is  to  be  derived.  {Robert  v.  Corning^  89  N.  Y. 
225,  241.) 

That  the  issue  of  each  child  were  to  take  per  stirpes  does 
not  make  them  joint  tenants,  and  so  interpose  minorities  other 
than  their  own.  The  plirase  indicates  that,  as  between  them 
and  the  other  grandchildren,  they  are  to  have  exactly  their 
parent's  share,  unaffected  by  their  own  number,  but  accom- 
plishes no  more  than  that.  IIow,  as  between  themselves,  they 
take,  is  fixed  by  statute  (I  K.  S.  727,  §  44),  whicli  makes  them 
tenants  in  common  in  the  absence  of  an  express  provision  for 
a  joint  tenancy. 

It  follows,  therefore,  under  this  will  that,  upon  the  death 
of  any  child,  and  that  child's  husband  or  wife  who  was  living 
at  testatrix's  death,  the  portion  or  share  of  such  child  vested 
at  once  in  his  or  her  children,  each  one  of  such  children  taking 
his  or  her  proportion  in  fee,  subject  only  to  a  postponement 
of  possession  during  his  or  her  minority,  and  to  the  execution 
of  the  trust  upon  the  rents  and  profits  during  that  period. 
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{Stevenson  v.  Lesley^  70  N.  Y.  517 ;  Embury  v.  Shddan^  68 
id.  234:.)  There  waa,  therefore,  no  possible  suspension  of  the 
power  of  alienation  beyond  two  lives  in  being  at  the  deatli  of 
the  testatrix,  and  a  single  minority. 

We  think,  therefore,  that  this  will  admits  of  a  construction 
which  preserves  its  dispositions  and  does  not  invalidate  its 
limitations. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Thomas  H.  Stbingham,  Respondent,  v,  Henry  Hilton  et  al., 
Executors,  etc.,  Appellants. 

A  master  is  not  bound  to  furnish  the  best  of  known  or  conceivable  appli- 
ances; he  is  simply  required  to  furnish  such  as  are  reasonably  safe  and  to 
see  that  there  is  no  defect  in  those  which  his  employes  must  use. 

The  test  is  not  whether  the  master  omitted  to  do  something  he  could  have 
done,  but  whether,  in  selecting  tools  and  machinery  for  the  servant's  use,  he 
was  reasonably  prudent  and  careful,  and  whether  those  provided  were,  in 
fact,  adequate  and  proper  for  the  use  to  which  they  were  to  be  applied. 

These  rules  are  not  violated  when  machinery  reasonably  safe  is  furnished 
by  the  master,  but  which  becomes  unsafe  when  negligently,  or  carelessly 
used;  and  if  the  servant  is  injured  because  of  such  negligent  use  by  a 
co-servant,  the  master  is  not  liable. 

When  an  appliance  or  machine,  not  obviously  dangerous,  has  been  in  daily 
use  for  a  long  time,  and  has  uniformly  proved  adequate,  safe  and  con- 
venient, its  use  may  be  continued  without  the  imputation  of  negligence 
or  carelessness. 

In  an  action  to  recover  damages  for  injuries  received  by  plaintiff  while 
employed  in  defendant's  storehouse,  it  appeared  that  plaintiff  was 
engaged  in  removing  grain  from  the  platform  of  a  grain  or  freight 
elevator,  when  the  engineer  gave  it  an  upward  movement  which  continued 
until  striking  against  a  beam,  the  rope  by  which  it  was  suspended  broke 
and  the  platform  fell  to  the  ground  floor  carrying  the  plaintiff  and 
inflicting  the  injuries  complained  of.  The  elevator,  engine  and  appliance 
were  proved  to  be  of  a  kind  commonly  in  use  when  they  were  put  into 
the  building,  and  also  like  those  in  common  use  in  hotels,  breweries, 
printing  houses  and  public  buildings.  The  motion  of  the  elevator  was 
entirely  under  the  control  of  the  engineer.  The  whole  apparatus  was 
put  in  under  the  direction  of  a  manufacturer  of  many  years  experience. 
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who  testified  that  he  had  hundreds  of  elevators  then  running  similarly 
constructed  for  the  carriage  of  freight  and  employes  in  charge;  that  they 
were  put  in,  leaving  a  distance  between  the  cross-beam  of  the  elevator 
and  the  pulley  beam  above  it,  varying  from  six  inches  to  three  feet,  a 
short  distance  being  safer  when  the  elevator  was  operated  with  a  double 
-rope  as  was  the  case  here.  This  elevator  had  been  in  use  for  two  years 
before  the  accident  and  was  continued  in  use  for  several  years  down  to 
the  time  of  the  trial  without  causing  other  harm  and  without  complaint, 
and  there  was  nothing  to  show  that  when  used  with  ordinary  and  reason- 
able care  any  harm  could  result  from  it.  Hdd,  the  evidence  failed  to 
establish  a  cause  of  action;  and  that  plaintiff  was  not  entitled  to  recover. 
Also,  held,  that  the  injuries  having  been  caused  by  the  act  of  the  engineer, 
plaintiff's  co-^rvant  in  starting  the  elevator,  the  master  was  not  liable  for 
the  improper  performance  of  his  duties. 

(Argued  October  3,  1888;  decided  November  27,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  July  23,  1886,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict,  and  affirmed  an  order 
denying  a  motion  for  a  new  trial 

This  action  was  brought  to  recover  damages  for  injuries 
received  by  plaintiff  while  employed  in  the  storehouse  on  the 
farm  of  Cornelia  M.  Stewart,  deceased,  defendant's  testatrix, 
through  the  fall  of  an  elevator  therein.  Pending  the  appeal 
to  this  court  the  defendant  died  and  the  action  was  revived 
and  continued  against  her  executors.  The  case  is  reported  on 
a  former  appeal  to  this  court  in  100  Ifew  York,  510. 

Horace  RvsseU  for  appellants.  The  master  is  not  required 
to  use  the  latest  or  the  best  appliance.  {Burke  v.  WitAerbee^ 
98  N.  Y.  562.)  It  is  not  sufficient  to  authorize  the  submission 
of  a  fact  to  the  jury  that  there  is  a  "  scintilla  of  evidence,"  a 
mere  surmise  to  the  contrary.  {Dwight  v.  Ger.  L.  Ins.  Co.^ 
103  N.  Y.  341.)  The  fact  that  the  elevator  had  been  operated 
two  years  before  this  accident,  and  afterwards  for.  eight  years, 
up  to  the  time  of  the  trial,  without  harm  to  any  one,  relieved 
defendant  from  any  imputation  of  culpable  imprudence  or 
carelessness  in  using  it.  {Lajlin  v.  B.  cfe  8.  B.  B.  Co,,  106 
N.  Y.  141 ;  Burke  v.  Witherhee,  98  id.  563 ;  Devlin  v.  Smithy 
89  id.  470,  476.) 
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CJucrlea  0.  Smith  for  respondent.  The  defendant  was 
responsible  for  the  negligence,  carelessness  and  omissions  of 
duty  of  her  agent  and  superintendent.  {Fuller  v.  Jewett,  80 
N.  Y.  46 ;  Corcoran  v.  Jlolbrook,  59  id.  517 ;  Plank  v.  Jf.  Y. 
C.&H,R,  R.  R.  Co..  60  id.  607.)  While  the  master  has 
the  right  to  use  whatever  machinery,  mode  or  method  he 
chooses  to  adopt  in  the  prosecution  of  his  business,  and  does 
not  guarantee  the  safety  of  those  in  his  employment,  still  he 
is  bound  to  supply  them  with  suitable  and  safe  machinery  and 
appliances,  materials  and  accommodations,  with  sufficient  and 
competent  co-workers,  and  to  make  and  promulgate  adequate 
rules  and  regulations  for  the  conduct  of  his  business  in  its 
ordinary  run,  and  for  any  extraordinary  occasion  that  may  be 
reasonably  anticipated.  {Oibson  v.  P.  R.  R.  Co.^  46  Mo. 
163 ;  Shear  &  Redf.  on  Neg.  [4th  ed.]  §§  187,  189,  194,  202, 
203 ;  Marshall  v.  Stewart^  33  Eng.  L.  &  Eq.  1 ;  Stringham 
V.  Stewart^  100  K  T.  516 ;  Slater  v.  JeweU,  85  id.  61,  67 ; 
Mitrjphy  v.  B.  cfe  A.  R.  R.  Co.,  88  id.  146 ;  Painton  v. 
iT.  C.  R.  R.  Co.,  83  id.  7;  Shee/ian  v.  iT.  Y.  C.  <&  IT.  R. 
R.  R.  Co.,  91  id.  334 ;  mits  v.  JV.  T.,  Z.  K  (&  W.  R.  R.Co., 
95  id.  546  ;  Pantzar  v.  T.  F.  Mfg.  Co.,  99  id.  868 ;  Thomp. 
on  Neg.  972,  973.)  If  the  defendant  knew,  or  would  have 
known  with  reasonable  care  and  precaution,  that  there  were 
defects  or  deficiencies  in  the  construction  of  the  elevator,  and 
its  operating  machinery  and  appliances,  from  which  danger 
was  apprehended  or  was  liable  to  occur,  it  was  her  duty  to 
exercise  diligence  and  to  adopt  precautionary  measures  to  pro- 
tect those  in  her  employment  from  perils  of  which  they  were 
ignorant,  and  had  no  reason  to  anticipate.  (Shear  <fe  Eedf .  on 
Neg.  [4th.  ed.]  §§  202,  203 ;  Dana  v.  N.  Y.  C  R.  R.  Co., 
92  K.  Y.  639 ;  Patterson  v.  Wallace,  1  Macq.  748 ;  Walsh  v. 
Peet  Valve  Co.,  110  Mass.  23;  Coomhs  v.  j\^.  R.  Cord  Co., 
102  id.  572 ;  EvMUston  v.  Ixywell  Ma.  Shop,  106  id.  282,  285  ; 
Whart.  on  Neg.  §  212  ;  Beach  on  Contrib.  Neg.  372.)  Ordi- 
nary care  implies  such  watchfulness  and  precaution  as  are 
proportioned  to  the  danger  to  be  avoided,  measured  by  the 
standard  of  common  prudence  and  experience.     {Kain  v. 
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Smith,  89  K  Y.  375,  384 ;  DeGraaf  v.  N.  Y.  C.  dk  IL  B. 
R.  li,  Co.,  76  id.  125,  130;  Sinith  v.  Dock  Co.,  3  Law  Hep. 
6,  326.)  It  did  not  vary  the  circumstances  or  limit  the 
ground  of  liability,  because  a  particular  part  of  the  elevator 
merely  was  deficient  in  its  structure,  or  ill  proportioned  and 
contrived,  if  the  defendant  knew  that  by  reason  thereof,  and 
as  it  was  used  and  employed  by  her  workmen  in  the  usual 
course  of  her  business,  it  was  dangerous  and  unsafe  and  liable 
to  injure  them,  and  took  no  measures  to  advise  them  of  the 
peril,  and  made  no  provision  for  their  security.  (Thomp.  on 
Neg.  980-983,  and  notes ;  Shear  &  Redf .  on  Neg.  [4th  ed.] 
§§  189,  190,  194,  196,  202,  203;  AvUla  v.  iV^<wA,  117  Mass. 
318;  Pavlimes  v.  E.  R.  R.  Co.,  34  K  J.  L.  131.)  The  master 
is  chargeable  with  knowledge  of  the  probable  consequences  of 
acts  which  he  directs  or  of  which  he  is  cognizant  —  or  should, 
by  the  exercise  of  reasonable  care  and  precaution,  have  been 
cognizant  —  and  it  is  his  duty  to  point  out  to  the  servant 
latent  dangers  of  which  he  is  ignorant.  (Thomp.  on  Neg. 
980,  992,  996,  and  notes ;  Perry  v.  Marsh,  25  Ala.  650, 657 ; 
\VUlia?n8  v.  C lough,  3  H  &  K  758;  Laning  v.  N.  Y.  C. 
R  R.  Co.,  49  N.  Y.  521,  532;  O'Donnea  v.  Alleghany  V. 
R.  R.  Co.,  19  Week.  Dig.  [Ct.  of  App.]  414;  Voahurgh  V. 
Z.  S.  dk  M.  R.  R.  Co.,  94  N.  Y.  374,  378  ;  Beach  on  Contrib. 
Neg  361;  Shear  &  Kedf.  on  Neg  §§  194,  197,  203,  214.) 
In  allowing  plaintiff  to  use  the  elevator  and  to  work  on  .and 
around  it,  without  any  notice  that  he  incurred  any  risk  or 
danger  in  so  doing,  there  was  not  only  an  implied  but  a  direct 
assurance  that  it  was  adapted  to  and  suitable  and  safe  for  him 
in  the  performance  of  his  duty.  (Swords  v,  Edgar,  59  N.  Y. 
28.)  Plaintiff  was  justified,  in  the  absence  of  any  notice  or 
knowledge  to  the  contrary,  in  relying  upon  the  care  of  his 
employer,  and  to  rest  in  the  assurance  that  she  had  taken 
proper  precautions  for  his  safety,  and  to  assume  that  his  fellow 
servants  were  competent  and  careful.  (Thomp.  on  Neg.  980 ; 
Shear  &  Eedf.  on  Neg.  [4th  ed.]  §§  91, 92, 212,  217 ;  Swords 
V.  Edgar,  59  N.  Y.  28;  Kain  v.  Smith,  89  id.  375 ;  Beach 
on  Contrib.  Neg  §§  95, 96 ;  U.  S.  Rolling  Stock  Co.  v.  Wilder, 
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5  N.  E.  Rep.  92.)  He  did  not  assume  or  undertake,  impliedly 
or  otherwise,  the  risk  of  any  negligence  on  the  part  of  defend- 
ant that  he  was  ignorant  of,  did  not  comprehend  and  had  no 
reason  to  anticipate.  (Shear  &  Redf .  on  Neg.  [4th  ed.]  §§  92, 
185,  187,  188,  190,  198,  216,  217;  Thomp.  on  ISTeg.  973,  and 
notes ;  Beach  on  Contrib.  Neg.  362 ;  Fo7*d  v.  K  R.  R.  Co,^ 
110  Mass.  240 ;  Cone  v.  D.,  Z.  cfe  W.  R.  R.  Co.,  81  K  T.  206 ; 
Stringham  v.  Stewart,  100  id.  516  ;  Pierce  on  Railroads,  379.) 

A.  11.  Dailey  for  respondent.  If  the  negligence  of  the 
master  and  co-servant  co-operate  in  producing  the  injury  to  a 
servant,  the  master  will  be  liable  if  he  has  omitted  any  part 
of  the  obligations  imposed  upon  him  by  law ;  for  instance,  if 
he  omits  to  exercise  reasonable  care  and  prudence  in  furnish- 
ing safe  and  suitable  appliances  for  the  use  of  his  servants. 
{Stringhamy.  StewaH,  100  N.  Y.  516,  526;  FiiUerY.  Jewett, 
80  id.  46  ;  Cone  v.  i?.,  L.  <&  W.  R.  R.  Co.,  81  id.  209 ;  EUis  v. 
JV.  Y.,  L.  E.  (&  W.  R.  R.  Co.,  95  id.  546 ;  Rantzer  v.  Tilhj 
Foster  M.  Co.,  99  id.  368 ;  LUly  v.  N.  Y.  C.  <&  II.  R.  R.  R. 
Co.,  107  id.  566.)  Care  must  be  exercised  commensurate  with 
the  danger  to  which  a  party  is  exposed,  but  the  degree  of  care 
necessary  to  be  exercised  on  a  particular  occasion  is,  generally 
of  necessity,  a  question  of  fact.  {Stachus  v.  N.  Y.  C.  R.  R. 
Co.,  79  K  T.  464,  466 ;  Kain  y.  Smith,  89  id.  375,  384.) 
Plaintiff  having  been  directed  by  his  superior  to  use  the  imple- 
ment, whether,  under  these  circumstances,  he  should  be 
charged  with  knowledge  and  negligence,  by  reason  of  it,  was 
for  the  jury.  {Gibson  v.  K  R.  Co.,  63  K  T.  449 ;  20  Am. 
Rep.  552 ;  Abrahams  v.  Reynolds,  5  H.  &  N.  143 ;  Senior  v. 
Ward,  1  E.  &  E.  385 ;  Hutchinson  v.  iV".  Y.  N'.  i&  B.  R.  R. 
Co.,  5  Exch.  343-354.)  The  fact  that  the  elevator  had  struck 
before,  and  the  defendant's  superintendent  knew  there  was 
danger,  and  gave  plaintiff  no  warning,  was  negligence  on  his 
part.  (Thompson  on  Neg.  994 ;  Chapman  v.  E.  R.  Co., 
55  N.  Y.  584;  Cooley  on  Torts,  555-567;  Courtney  v.  Cor- 
nell, 49  K  Y.  Supr.  Ct.  286;  Green  v.  Banta,  48  id.  156; 
Holden  v.  F.  R.  R.  Co.,  129  Mass,  268;    Coombs  v.  JV".  B, 
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Cord  Co.,  102  id.  572;  Patterson  v.  Wallace,  1  Macq.  747  ; 
ITiiddleston  v.  Zoivell  Machine  SIwp,  106  Mass.  282.)  The 
servant  does  not  accept  risks  latent  in  his  employment,  but  it 
is  the  master's  duty  to  inform  him  of  them.  (Wharton  on 
if  eg.  §§  210,  211  ;  Clarhe  y.  Holmes,  7  II.  &  K  937,  943  ; 
liyanv.  Fowler,  24  X.  Y.  410;  Cone  v.  I).,  L.  (&W.  li.  R. 
Co.,  81  id.  206.)  The  fact  that  the  wire  broke  placed  the 
burden  upon  defendant  of  showing  that  in  its  selection  and  in 
its  continued  use  reasonable  prudence  and  care  were  exercised/ 
{Fllke  V.  B.  cfe.  jL  R.  E.  Co.,  53  N.  Y.  549 ;  Pantzar  v.  T.  F, 
Min.  Co.,  22  X.  Y.  Week.  Dig.  117 ;  3  Macq.  275  ;  2  id.  34; 
49  X.  Y.  522 ;  Booth  v.  B.  ck  A.  R.  R.  Co.,  73  id.  40;  Cor- 
coran V.  Holden,  59  id.  518.)  The  plaintiff  properly  relied 
i.pon  the  natural  and  legal  obligation  of  the  defendant  to  dis- 
charge her  duty  and  not  place  him  in  a  position  of  j^eril  with- 
out due  notice  to  him,  and  failing  in  that  duty  she  becomes 
liable  in  damages  for  his  injuries.  (Sherman  on  Xeg.  §  395  ; 
Ernst  V.  //.  R.  R.  R.  Co.,  37  Barb.  292 ;  Mackej/  v.  iV.  T.  C 
R.  R.  Co.,  35  X.  Y.  75 ;  ^noson  v.  JST.  Y.  C  R.  R.  Co., 
29  id.  383 ;  Booth  v.  B.  cfc  A.  R.  R.  Co.,  73  id.  36 ;  Rxissdl 
Mfg.  Co.  V.  N.  J.  Steamboat  Co.,  50  id.  121.) 

Danforth,  J.  The  parties  were  master  and  servant;  the 
latter,  in  the  course  of  his  employment  received  an  injury,  for 
which  lie  brought  this  action.  lie  has  recovered  damages 
against  the  exception  of  the  defendant  to  the  submission  of 
any  question  to  the  jury,  and  the  judgment  in  his  favor 
should  stand  if .  there  is  evidence  which,  upon  any  just  con- 
struction, tends  to  show  that  the  defendant  had  committed 
any  negligence  to  give  occasion  to  tlie  hurt.  If  not,  the  law 
affords  to  the  plaintiff  no  remedy. 

It  appeared  that  the  defendant  was  the  owner  of  a  large 
farm,  and,  in  connection  with  it,  a  storehouse,  having  therein 
an  elevator  moved  by  steam,  and  operated  through  an  engine 
controlled  by  an  engineer.  The  plaintiff  was  in  her  employ 
as  a  laborer,  and  while  in  the  warehouse  removing  grain  from 
SicKELs— Vol.  LXVI.    25 
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the  platform  of  the  elevator,  it  was  given  an  upward  move- 
ment which  continued  until,  striking  against  a  beam,  the 
rope  by  which  it  was  suspended  broke,  and  the  platform  fell 
to  the  ground  floor,  carrying  the  plaintifi,  and  hence  his 
injury. 

Did  this  happen  by  reason  of  any  defect  in  the  original 
construction  or  its  subsequent  condition,  or  through  the  neg- 
ligence of  the  engineer  in  operating  the  machine  ?  Upon  the 
first  branch  of  this  question  the  learned  trial  judge  instructed 
the  jury  that  "  the  defendant  had  a  right  to  use  in  her  store- 
house any  elevator  and  operating  machinery  she  chose,  pro- 
vided she  exercised  reasonable  care  and  prudence  in  having 
them  safe  and  suitable ;  that  she  was  not  bound  to  use  the 
most  approved  machinery  of  appliances  in  that  business,"  and, 
as  to  the  question  in  hand  he  said,  "  if  the  machine  was  inse- 
<5ure  through  c«lrelessness  on  the  defendant's  part,  she  would 
be  liable,  but  that  the  operating  of  the  machine-  was  strictly 
the  duty  of  a  fellow  servant,  and  for  negligence  on  his  part 
«he  was  not  responsible."  The  action  upon  a  former  appeal 
was  before  this  court  (100  N.  Y.  516),  but  upon  a  diiferent 
record.  We  were  then  bound  by  a  concession  which  nar- 
rowed the  issues  to  those  relating  to  contributory  negligence 
on  the  plaintiflPs  part,  and  excluded  any  discussion  as  to  the 
negligence  of  tlie  defendant  to  furnish  safe  and  adequate 
machinery  for  the  performance  of  the  work  in  question. 
Moreover,  the  facts  established  upon  the  trial  since  had,  and 
to  review  which  the  appeal  is  taken,  makes  this  a  new  ease 
by  presenting,  for  our  determination,  the  very  question  then 
withheld,  and  which  upon  the  former  trial  was  left  unan- 
swered, the  defendant  on  that  occasion  making  no  attempt  to 
establish  the  safety  of  the  elevator,  but  relying  for  a 
defense  upon  testimony  tending  to  show  that  in  using  it 
the  plaintiff  was  a  mere  volunteer,  taking  upon  himself 
the  risk  of  injury,  and  by  his  own  conduct  contributing 
thereto.  As  to  that  ground  the  defendant  is  silent.  Upon 
the  other,  the  one  now  presented,  we  think  the  appeal  should 
succeed.     The  complaint    charges  that    the    elevator  and 
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machinery  were  defective  in  their  construction,  in  that  they 
were  unprovided  with  proper  appliances  for  safety  and  were 
insecure  and  unsuited  for  the  purpose  to  which  they  were 
applied,  and,  moreover,  that  the  engineer  was  incompetent  to 
perform  the  duties  assigned  to  him.  No  fault  is  now  f oimd 
with  the  capacity  or  skill  of  the  engineer,  and  the  argument 
in  behalf  of  the.  respondent  and  the  printed  briefs  submitted 
in  his  behalf,  attribute  the  accident  to  a  defective  machine  or 
appliance,  first,  in  failing  to  have  a  proper  space  overhead ; 
second,  in  failing  to  have  any  safety  clutches  or  automatic 
appliance  to  guard  against  the  fall  of  the  elevator  if  the  rope 
broke ;  or,  third,  a  device  by  which  the  engineer  could  ascer- 
tain where  the  elevator  actually  was  in  relation  to  the  floor  at 
which  he  wished  it  to  stop.  On  the  other  hand,  negligence 
and  want  of  care  on  the  defendant's  part,  in  regard  to  the 
machine  or  any  of  its  appliances,  is  denied,  and  the  accident 
attributed  to  a  mistake  or  error  of  the  engineer  in  the  manage- 
ment of  his  engine. 

The  verdict,  in  view  of  the  judge's  charge  above  quoted, 
shows  that  the  jury  were  of  the  opinion  that  the  machine  was 
defective  in  its  construction,  or  that  it  had  become  defective 
by  reason  of  the  owner's  want  of  care.  Is  there  any  evidence 
to  support  that  finding?  We  find  none.  There  is  no  ground 
for  an  apprehension  even  that  the  machine  or  its  appliances 
had  been  impaired  by  use,  or  that,  for  any  reason,  it  was  less 
safe  or  efficient  than  at  first.  Something  is,  indeed,  said  by 
one  witnesss  as  to  the  ropo  showing  signs  of  wear  or  abrasion, 
but  the  rope  did  not  break  where  such  condition  appeared, 
nor  in  the  course  of  its  ordinary  and  proper  use,  but  because 
it  was  exposed  to  an  unnatuml  tension,  in  resisting,  while 
checked  by  the  pulley-beam,  the  whole  power  of  the  engine.  If 
there  was  any  defect  it  must  have  been  in  its  original  construc- 
tion. Against  that  supposition  the  evidence  is  all  one  way. 
A  master  is  not  bound  to  furnish  the  best  of  known  or  con- 
ceivable appliances;  he  is  required  to  furnish  such  as  are 
reasonably  safe  {Burie  v.  Witherlee,  98  N.  Y.  562 ;  Probst  v. 
Ddamatevy  100  id.  266),  and  to  see  that  there  is  no  defect  in 
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those  which  his  employes  must  use.  {Gottlieb  v.  Railroad 
Co.,  100  N.  Y.  462.)  The  test  is  not  whether  the  master 
omitted  to  do  something  he  could  have  done,  but  whether,  in 
selecting  tools  and  machinery  for  their  use,  he  was  reasonably 
prudent  and  careful ;  not  whether  better  machinery  might  not 
have  been  obtained,  but  whether  that  provided  was  in  fact 
adequate  and  proper  for  the  use  to  which  it  was  to  be  applied. 
These  rules  are  not  violated  when  such  machinery  becomes 
unsafe,  only  when  negligentl3^  or  carelessly  used.  {King  v. 
li.  R.  Co.,  Q(S  K  Y.  181 ;  S.  C,  72  id.  607.) 

The  machinery  consisted  of  an  elevator,  an  engine  and  its 
appliances.  They  were  conclusively  proven  to  be  of  a  kind 
very  commonly  in  use  wlien  the  one  in  question  was  put  in, 
constituting,  indeed,  the  ordinary  and  customary  form  of 
grain  or  freight  elevators,  and  in  frequent  and  common  use 
in  hotels,  breweries,  printing-houses  and  public  buildings. 
The  engine  was  a  single  cylinder,  ten-horse  power,  link  motion, 
operated  by  the  use  of  the  lever  in  starting  and  stopping,  and 
also  with  a  throttle  valve  similar  to  that  of  a  locomotive,  oper- 
ated l)y  the  engineer.  It  was  placed  by  the  side  of  the  elevator, 
rigged  with  a  double  rope  of  wire,  which  led  directly  from  the 
elevator  to  the  drum.  The  engineer's  place  was  at  the  engine 
facing  the  drum,  and  by  his  evidence  and  that  of  others,  it 
appears  that  its  motion  was  entirely  and  easily  under  his  control. 
He  could  stop  the  elevator  at  any  jwint  he  chose  by  using  tlie 
lever  or  throttle  valve,  and  the  rope  was  marked  with  white 
paint  to  indicate  the  different  floors  at  which  it  might  be 
required.  The  whole  apparatus,  was  put  in  under  the  direc- 
tion of  a  competent  manufacturer  of  many  years  experience, 
who  testified  — and  of  that  there  was  no  contradiction  — that 
he  had  hundreds  then  running,  similarly  constructed,  for  the 
carriage  of  freight  and  employes  in  charge  of  it,  among 
others,  miners,  "lifting,"  he  says,  "  thousands  per  day."  They 
were  put  in  leaving  a  distance  between  the  cross-beam  of  the 
elevator  and  the  pully  beam  above  it,  varying  from  six  inches 
to  three  feet.     Tlie  greater  distance  was  the  safest,  but  a  short 
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distance,  when  there  was  a  double  rope,  was  safer  than  a 
greater  distance  with  a  single  rope.  And,  having  regard  to  a 
freight  elevator,  as  distinguished  from  a  passenger  elevator, 
the  witness  for  the  plaintiff  declares  that  one  so  constructed 
and  tended,  was  "the  usual  method  and  safe."  The  space 
l>etwe^n  the  elevator  and  the  beam  above  was  in  this  instance 
eight  inches,  but  all  agree  that  operated  as  this  was  with  a 
double  rope,  sixteen  inches  M  rope  must  pass  around  the  drum 
to  raise  tlie  elevator  to  the  beam.  The  elevator  was  intended  as 
a  freight  elevator  only ;  it  had  a  platform  but  no  sides.  It 
had  been  in  use  since  1879,  and  for  two  years  at  least  before 
the  accident,  causing  no  harm  and  complained  of  by  no  one. 
The  same  machine  was  continued  in  use  for  several  years 
afterwards,  and  down  to  the  time  of  the  trial  with  no  different 
result,  and  there  is  nothing  to  show  tliat,  when  used  with 
ordinary  and  reasonable  care,  there  was  any  reason  to  sup- 
j>o6e  harm  or  mischief  could  result  from  it.  This  fact  brings 
the  case  directly  within  the  rule  tliat  when  an  appliance 
or  machine  not  obviously  dangerous  has  been  in  daily  use  for 
a  long  time,  and  has  uniformly  proved  adequate,  safe  and  con- 
venient, its  use  may  be  continued  without  the  imputation  of 
imprudence  or  carelessness. 

Assuming  the  plaintiff's  relation  to  the  elevator  to  have  been 
that  of  a  passenger,  he  had  ceased  to  be  one  at  the  time  of  the 
accident.  He  was  going  neither  up  nor  down,  nor  was  he 
intending  to  do  either.  He  had  been  carried  safely  fiom  the 
bajsement  to  his  destination,  a  track  or  landing  seven  feet  above 
the  second  floor,  and  thirty  feet  from  the  place  from  which  he 
started ;  he  there  got  off  on  the  landing.  It  is  obvious  that 
there  he  was  perfectly  safe,  as  safe  as  he  could  have  been 
in  any  part  of  the  building.  He  was  on  a  floor  and  off  the 
elevator  and  outside  of  it.  He  was  there  as  an  employe,  deal- 
ing with  a  quanity  of  oats  in  a  car,  and  whether  he  came  there 
by  the  elevator  or  the  stairs  could  have  made  no  difference. 
It  was  his  duty  as  a  servant  to  remove 'Sie  car  from  the  elevator, 
and  he  was  engaged  in  the  performance  of  that  duty.  He  stood 
on  the  edge  of  the  landing  and  was  pushing  the  car  from  the 
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elevator.  His  body,  therefore,  was,  in  fact,  over  the  elevator^ 
his  feet  upon  the  floor  or  landing,  his  hands  having  hold  of  the 
car.  What  then  happened  with  which  the  construction  of  the 
elevator  had  anything  to  do  ?    Nothing. 

Asked  by  his  counsel  "  What  is  the  reason  you  didn't  get  it  '* 
(the  car)  "  off,"  he  answered :  "  He  "  (the  engineer)  "  started  up 
too  quick."  The  elevator  was  perfectly  secure  except  for  that 
act  of  the  engineer.  But  that  act  cannot  be  so  construed  as  to 
imply  a  defect  in  the  condition  of  the  machine,  or  negligence 
in  the  master  who  furnished  it,  relying  upon  the  co-servant's 
reasonable  care  in  its  use.  The  machine  was  started  by  means 
of  the  lever,  which  was  intended  to  serve  that  purpose.  It 
could  have  been  stopped  within  the  space  of  an  inch  before  it 
had  moved  lialf  an  inch.  Why  did  he  start  it  and  why  didn't 
he  stop  it  ?  Because  he  either  heard  or  supposed  he  heard  a 
signal  to  raise  the  elevator  to  a  higher  floor,  or  because  through 
inattention  or  carelessness  he  moved  the  lever  without  a  signal 
and  without  reflecting  that  it  could  have  no  occasion  to  go 
higher.  Risk  of  danger  from  this  source  was  a  risk  incident 
to  the  plaintiff's  service.  It  was  the  act  of  a  co-servant,  done 
within  the  range  of  a  common  employment.  As  to  this,  also,  it 
is  apparent  that  whether  the  space  between  the  position  of  the 
elevator  and  the  beam  above  it  had  been  six  inches  or  three  feet, 
could  have  made  no  difference.  The  engineer  started  to  go  to 
another  floor,  in  his  mind  to  go  seven  feet  and  upward ;  there 
was  no  such  floor.  The  plaintiff  was  not  negligent,  but  his 
co-servant  was.  The  act  causing  his  injury  pertained  to  the  duty 
of  his  co-servant,  and  the  master  is  not  liable  for  its  improper 
performance.  One  who  engages  in  work  with  others  takes  the 
chances,  not  only  of  his  own  negligence,  but  of  the  n^ligence 
of  which  his  fellow-servants  may  be  guilty ;  and  it  is  as  well 
settled  as  any  rule  can  be  that  he  cannot  recover  from  the 
common  master,  damages  in  respect  to  the  negligence  of  the 
fellow-servant  any  more  tlian  for  damages  arising  from  his  own 
want  of  care. 

In  McOoeker^s  Case  (84  N.  Y.  77),  the  yard  master  neg- 
ligently at  the  wrong  moment  signalled  to  the  engineer  to  back 
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his  train,  and,  as  a  consequence,  the  plaintiff's  intestate  was 
killed  ;  a  recovery  in  his  favor  was  reversed  npon  the  principle 
on  which  the  rule  referred  to  stands.  Many  other  cases  might 
be  cited,  but  it  is  unnecessary.  The  plaintiff  has  failed  to 
make  his  case  an  exception  to  that  rule,  and  the  judgment  in 
his  favor  should  be  reversed  and  a  new  trial  granted,  witli 
costs  to  abide  event. 

All  concur,  except  Ruger,  Ch.  J.,  not  voting. 

Judgment  reversed. 


Isabella  C.  Hoag,  as  Administratrix,  etc..  Appellant,  v. 
The  New  York  Central  and  Hudson  River  Railroad 
Company,  Respondent. 

R.,  plaintiff's  intestate,  was  riding  on  a  public  highway  with  her  husband, 
who  was  driving.  In  attempting  to  cross  defendant's  tracks  at  a  cross- 
ing thej  were  both  killed  by  a  collision  with  a  passing  train.  In  an 
action  to  recover  damages,  it  appeared  that  at  this  crossing,  in  the 
absence  of  obstructions,  a  train  upon  the  freight  track,  which  came  first. 
or  upon  the  passenger  track  which  was  seventy  feet  distant  from  the 
freight  track,  was  visible  for  a  distance  of  one*  or  two  miles.  In 
approaching  the  freight  track  the  husband  stopped  his  horse  when 
a  hundred  or  more  yards  away  and  then  again  within  fifteen  yards 
of  the  crossing  on  account  of  the  passage  of  a  freight  train.  As 
soon  as  it  had  passed  he  crossed  the  freight  track,  and,  in  an 
endeavor  to  cross  the  passenger  track,  the  collision  occurred.  There 
was  no  proof  as  to  the  manner  of  the  accident  except  that  the  horse 
was  seen  jumping  to  get  across  and  did,  in  fact,  escape.  The  plain- 
tiff was  nonsuited.  Held,  error;  that  if  the  husband  was  negligent, 
his  negligence  could  not  be  imputed  to  the  wife;  that  while  she  had 
no  rigSt,  because  her  husband  was  driving,  to  omit  reasonable  and 
prudent  effort  to  see  for  herself  that  the  crossing  was  safe,  she  was  not 
bound  to  suspect  a  purpose  on  the  part  of  her  husband  to  cross  until  she 
saw  it  being  executed;  that  the  presumption  was  they  both  saw  the 
approaching  train,  and  she  was  not  blamable  in  thinking  and  expecting 
he  would  stop  again;  that  when  she  saw  he  was  about  to  make  the 
attempt  to  cross,  as  they  must  have  been  then  very  close  to  the  track,  she 
was  not  bound  to  jump  from  the  wagon,  seize  the  reins  or  interfere  with 
the  driver:  that  even  if  she  did  not  entreat  him  to  stop,  but  sat  silent,  it 
docs  not  follow,  as  matter  of  law,  that  she  was  negligent,  as  she  might 
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not  have  bad  time  or  might  have  been  paralyzed  from  fright,   and 
the  question  was  one  of  fact  for  a  jury. 
The  degree  of  care  to  be  exercised  in  order  to  avoid  the  cliargc  of  negli- 
gence varies  with  the  circumstances  and  theemcrgencies.  . 

(Argued  October  3,  1888;  decided  November  27,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  February  3,  1885,  which  affirmed  a  judgment  entered 
upon  an  order  nonsuiting  plaintiff  on  trial. 

This  action  was  brought  to  recover  damages  for  alleged 
negligence,  causing  the  death  of  Rebecca  if.  C.  Iletrick, 
plaintiff's  intestate. 

The  facts  are  substantially  stated  in  the  opinion. 

G,  Z.  Stedman  for  appellant.  The  court  erred  in  non- 
suiting plaintiff,  whether  plahitiff's  intestate  used  the  degree 
of  care  necessary  being  a  question  for  the  jury.  {Stackus  v. 
^^.  Y.  a  &  IL  E.  R,  R,  Co,,  79  N.  Y.  4(;-i ;  ^89  id.  308, 311; 
Massoth  V.  D,  A  IL  C,  Co,,  64  id.  529  ;  HartY.  II.  R.  Bridge 
Co,,  80  id.  622;  Kellogg  v.  X,  Y,  C,  A  IL  R.  R,  R.  Co,, 
79  id.  72 ;  Shawy.  Jewett,  86  id.  616.)  It  is  not  to  be  assumed 
that  the  deceased  did  not  look  or  listen.  [Smedls  v.  BhUyn 
dk  R,  R,  R,  Co,,  88  N.  Y.  13;  Greany  v.  L,  L  R.  R,  Co,, 
101  id.  419.)  Although  plaintiff's  negligence  may,  in  fact, 
have  contributed  to  the  accident  if  the  defendant  could,  by 
the  exercise  of  ordinary  care  and  diligence,  liave  avoided  the 
mischief  which  happened,  the  plaintiff's  negligence  will  not 
excuse  him.  {Green  v.  Erie  R,  Co,^  11  Hun,  334;  McCall 
v.  iV^  Y,  C,  R,  R,  Co,,  54  X.  Y.  642;  Gorton  v.  J^rle  R. 
Co,,  45  id.  660.)  The  negligence  of  the  husband  was  not  to 
be  Imputed  to  the  wife.  {Plats  v.  Citt/  of  Cohoes,  26  Hun, 
391 ;  89  K  Y.  219  ;  RoUnson  v.  X,  Y.  C,  R.  R,  Co.,  m  id. 
11 ;  Dyer  v.  Erie  R,  Co,,  71  id.  228.)  The  omission  of  the 
customary  signals  was  an  assurance  by  the  company  to  the 
plaintiff  that  no  engine  was  approaching  within  a  quarter  of 
a  mile  on  either  side  of  the  crossing ;  on  this  he  was  entitled 
to  reply,  and  to  the  defendant  he  owed  no  duty  of  further 
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inquiry.  {BeiaeigU  v.  iV^.  Y.  C.  R.  R.  Co.,  34  N.  Y.  633; 
Ermt  V.  U,  R.  R.  R.  Co,,  39  id.  61;  35  id.  9;  Shernj  v. 
iT.  r.  0.  i&  IL  R,  R.  R,  Co.,  104  id.  455.) 

'Hamilton  Harris  for  respondent.  There  being  no  evidence 
whatever  that  the  deceased  was  not  guilty  of  negligence,  and 
the  only  inference  to  be  drawn  logically  from  the  undisputed 
facts  being  that  she  was  guilty,  there  was  no  question 
for  the  jury.  {Conndly  v.  N,  Y.  C  &  H  R.  R.  R.  Co.,  88 
K  Y.  346 ;  Smith  t.  iV^.  Y,  C  <&  H  R.  R,  R.  Co,,  19 
Wkly  Dig.  230 ;  Becht  v.  Corbin,  92  N.  Y.  658.)  A  person 
approaching  a  railroad  track  must  look  and  listen,  and  is 
excusable  for  the  omission  only  when  the  circumstances  show 
that  both  precautions  were  impossible  or  unavailing.  (  Wood- 
ard  V.  N,  Y.,  L.  E.  i&  W,  R.  R.  Co,,  106  1^,  Y.  369  ;  Yaunff 
V.  iT.  Y,  Z.  K  dk  W.  R.  R.  Co.,  107  id.  500.)  The  burden 
was  upon  the  plaintiflE  of  showing  affirmatively,  either  by 
direct  evidence  or  from  circumstances,  or  both,  that  the  deceased 
was  without  fault  and  approached  the  crossing  with  prudence 
and  care  and  with  senses  alert  to  the  possibility  of  approach- 
ing danger.  {Tolman  v.  S,  B.  dk  N.  Y.  R.  R.  Co.,  98  N.  Y. 
198.)  There  being  no  witness  of  the  accident  to  entitle  the 
plaintiff  to  recover,  she  was  bound  to  show  affirmatively  by 
circumstances  that  the  deceased  exercised  proper  care  for  her 
own  safety,  and  if  the  circumstances  point  just  as  mucli  to 
negligence  on  her  part  as  to  its  absence,  or  point  in  neither 
direction,  plaintiff  could  not  recover  and  was  properly  non- 
suited. {Corddl  V.  i\r.  Y.  C.  c&  IL  R.  R.  R.  Co.,  75  K  Y. 
330.)  As  plaintiff's  evidence  showed  contributory  negligence 
on  the  part  of  the  deceased  and  her  husband  jointly,  and  tliey 
were  so  connected  in  their  action,  the  negligence  of  the  husband 
was  chargeable  to  the  deceased.  {Donnelly  v.  B,  C  R.  R. 
Co.,  109  N.  Y.  16.)  Even  in  the  case  of  a  gratuitous  ride 
upon  the  invitation  of  another,  where  the  negligence  of  the 
driver  may  not  be  imputable  to  the  passenger,  the  law  does 
not  release  the  passenger  from  the  exercise  of  due  care  for 
SioKKLs— Vol.  LXVI."    26 
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himself.  {Cosgri/ve  v.  iT.  T.  G.  <&  H.  li.  R.  R.  Go,,  87  In  .  Y. 
88 ;  Dyer  v.  Erie  R.  Co.,  Tl  id.  228 ;  Smith  v.  N.  Y.  G.  cfe 
ZT.  R.  R.  R.  Go.,  38  Hun,  33 ;  AUyn  v.  £.  <&  A.  R.  R.  Go., 
105  Mass.  77.) 

Finch,  J.  The  husband  and  wife  Were  both  killed  by  col- 
lision with  a  passenger  train  while  attempting  to  cross  the 
defendant's  track  at  a  crossing  known  as  Fuller's  lane.  The 
husband  was  driving,  and  his  wife,  for  whose  death  this  action 
was  brought,  was  riding  with  him  on  the  way  to  their  home. 
At  this  crossing  the  passenger  and  freight  tracks  were  seventy 
feet  apart.  To  the  deceased  and  her  husband,  who  were 
approaching  from  the  north,  the  freight  tracks  were  the  first 
to  be  crossed.  At  that  crossing,  and  all  the  way  to  the  paj&- 
senger  tracks,  a  train  upon  them  was  visible,  without  anything 
to  obstruct  or  hinder  for  a  distance  of  at  least  one,  and  possibly 
of  two  miles.  The  husband,  when  approaching  the  freight 
tracks,  stopped  his  horse  when  a  hundred  or  more  yai-ds  away, 
and  then  again  within  fifteen  yards  of  the  crossing,  because 
of  the  passage  of  a  freight  train  which  obstructed  the  way. 
When  that  had  passed  they  crossed  the  freight  tracks  in  its 
rear,  and,  in  an  endeavor  to  cross  the  passenger  tracks,  were 
struck  by  a  train  and  killed.  Nothing  is  known  of  the 
manner  of  the  accident,  except  that  the  horse  was  seen  jump- 
ing to  get  across  and  did,  in  fact,  escape.  On  this  state  of 
facts  the  plaintiff  was  nonsuited,  and  that  judgment  afiirmed 
by  the  General  Term. 

If  we  assume,  for  the  purposes  of  the  argument,  the  negli- 
gence of  the  husband  who  was  driving,  yet  his  negligence 
cannot  be  imputed  to  the  wife.  (Platz  v.  Gohoes,  26  Hun, 
391 ;  afiirmed,  89  N.  Y.  219 ;  Robinson  v.  iV^.  T.  G.  H.  E. 
Go.,  ^Q  id.  11.)  The  question  presented  as  to  her  is,  whether 
tliere  was  any  evidence  tending  to  show  that  she  was  free  from 
negligence  contributing  to  the  injury.  The  facts  and  circum- 
stances proven  admit  of  two  conflicting  inferences,  one  or  the 
other  of  which  must  be  true.  The  deceased  and  her  husband 
either  saw  the  passenger  train  approaching  as  they  neared  the 
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track,  or  they  did  not.  If  they  did  not  see  it,  or,  at  least,  the 
deceased  did  not  see  it,  she  was  negligent,  for  she  was  bound 
to  look  and  listen,  and  the  facts  show  that  if  she  had  looked, 
she  could  have  seen,  and  would  have  seen,  the  approaching 
train.  She  had  no  right,  because  her  husband  was  driving,  to 
omit  some  reasonable  and  prudent  effort  to  see  for  herself  that 
the  crossing  was  safe.  But  the  strong  probability  is  that  she 
did  see  the  train,  and  her  husband  did  also,  and  that  he,  for 
some  reason,  undertook  to  cross  in  its  front,  miscalculating, 
perhaps,  its  distance  and  speed  and  his  opportunity.  She  was 
not  bound  to  suspect  that  purpose  until  she  saw  it  being  exe- 
cuted. Before  that  she  might  reasonably  expect  him  to  stop 
and  wait.  When  she  saw  that  he  was  about  to  make  the 
attempt  they  must  liave  been  very  close  to  the  track.  She 
was  not  bound  to  jump  from  the  jvagon.  That  might  seem 
to  her  as  dangerous  as  to  sit  still.  She  could  not  be  required 
to  seize  the  reins  or  interfere  with  the  driver.  That  is  almost 
always  dangerous  and  imprudent.  She  might  have  begged 
her  husband  to  stop,  and  we  do  not  know  that  she  did  not,  but 
if  she  did  not  and  sat  silent  it  does  not  follow,  as  matter  of  law, 
that  she  was  negligent.  Her  husband  seems  to  have  been 
ordinarily  a  careful  man.  Having  his  wife  with  him,  one 
would  think,  would  make  him  more  so.  He  stopped  twice 
before  he  crossed  the  freight  tracks.  She  was  hardly  blamable, 
when  both  saw  the  coming  train,  for  thinking  and  expecting 
that  he  would  stop  again.  When  she  saw  that,  instead  of  stop- 
ping, he  meant  to  cross,  she  should  have  spoken,  perhaps,  but 
she  may  have  been  so  near  the  engine  as  to  have  scarcely  had 
time,  or  so  paralyzed  w-ith  fright  at  the  impending  danger  as 
to  have  lost  her  judgment  and  prudence  for  the  moment.  The 
degree  of  care  to  be  exercised  varies  with  circumstances  and 
emergencies.  K  the  deceased  was  silent,  it  does  not  follow, 
as  matter  of  law,  that  she  was  negligent.  Which  of  the  two 
inferences  we  have  named  should  be  drawn,  and,  if  the  latter, 
whether  the  surrounding  circumstances  sufficiently  show  that 
the  deceased  was  not  in  fault,  were  questions  which,  we  think, 
should  have  gone  to  the  jury. 
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'lilt  before  the  surrogate  and  the  accounting  could  have  been  enforced . 

?   '^.  92,  §  52  et  «eq.)    She  could  have  proceeded  by  action  for  a  simple 

*•■•»» »unting  or  for  payment  of  the  legacies,  and  could   have  included 

ruin  a  prayer  that  if  the  personal  property  was  insufficient  the  execu- 

.   .  hhould  be  compelled  to  exercise  the  power  of  sale  of  the  real  estate 

1-  luT  by  the  will,  and  with  the  proceeds  pay  such  legacies.     The  six 

"^'  limitation,  however,  applied  to  all  these  remedies,  as  equity  follows 

■•»'•  law  in  cases  of  concurrent  jurisdiction  of  the  two  courts,  and  when 

.I'*  reniKly  at  law  is  as  effectual  as  the  equitable  one  the  legal  statute  of 

.nation  applies  to  the  remedy  inequity. 

^  of  action  in  which,  before  the  adoption  of  the  Code  of  Procedure  of 

"  IS,  (he  subject  was  the  same  at  law  and  in  equity,  and  the  remedy  only 

\  tis  different,  were  not  included  within  the  ten  years  limitation  (§  7i), 

■til  were  provided  for  by  the  sections  preceding  limiting  actions  at  law. 

-  i,is  the  ten  years  limitation  applied  only  to  cases  over  which  equity 

'  h1,  before  the  Code,  exclusive  jurisdiction. 

•  'fJrr  V.  Johnson  (44  Hun,  208)  reversed. 

.Vr<rued  October  4,  1888;  decided  November  27,  1888.) 


Appeal  from  order  of  the  General  Term  of  the  Supreme  Court 
!n  the  fourtli  judicial  department,  made  July  1,  1886,  which 
reversed  a  judgment  of  the  Special  Term  in  favor  of  defend- 
ant and  ordered  a  new  trial.    (Reported  below,  14  Hun,  206.) 

This  action  was  brought  by  plaintiffs,  who  claimed,  as  pur- 
chasers of  real  estate,  of  which  William  P.  Johnson  died 
seized,  to  restrain  defendant,  as  executrix  of  the  will  of  said 
Johnson,  from  selling  said  real  estate  to  pay  debts  and  legacies. 
Said  testator  died  June  21,  1871,  leaving  a  will,  which,  with 
various  codicils,   were   admitted  to  probate  June  28,  1871. 

The  material  provisions  of  the  will  are  as  follows : 

"  First.  I  do  hereby  devise  and  bequeath  nnto  my  wife, 
Julia  Ann  Johnson,  and  my  daughter,  Mary  Butler,  wife  of 
George  Butler,  all  my  estate,  both  real  and  personal,  in  trust 
for  the  purposes  hereinafter  particularly  mentioned,  with  full 
power  and  authority  in  them,  or  the  survivors  of  tliem,  to  sell, 
dispose  of  and  convey  the  same,  and  any  and  every  part  thereof, 
for  the  execution  and  carrying  into  effect  the  trusts  and  pro- 
visions of  this  my  last  will. 

"  Second.  It  is  my  will,  and  I  do  hereby  order  and  direct, 
that  the  said  trustees  above  named,  or  the  survivors  of  them, 
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The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur,  except  Earl  and  Gray,  JJ.,  not  voting,  and 
Peckham,  J.,  not  sitting. 

Judgment  reversed. 
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Chauncey    S.   Bdtler    et    al.,  Kespondents,   v,   Julia    A. 
Johnson  as  Executrix,  etc.,  Appellant. 

Although  a  creditor  of  an  estate  was  not  bound,  as  the  law  stood  in  1872,  to 
institute  proceedings  to  compel  the  sale  of  real  estate  to  pay  debts  until 
after  an  executor  or  administrator  had  rendered  an  account,  such  omis- 
sion did  not  stop  the  running  of  the  statute  of  limitations  us  against  the 
debt. 

An  executor  or  administrator  is  t>ound  to  set  up  the  bar  of  the  statute  of 
limitations,  and  has  no  authority  to  allow  a  claim  so  barred. 

As  against  an  estate,  therefore,  a  debt  barred  by  tlie  statute  is  to  be  regarded 
as  no  debt. 

Where  an  executor,  having  a  power  of  sale  of  the  testator's  real  estate,  to 
pay  debts,  is  taking  steps  to  execute  the  i)Ower  for  tlie  purpose  of  paying 
debts  which  are  outlawed,  those  who  have  succeeded  to  the  testator's 
title  may  maintain  an  action  to  restrain  such  sale,  as  it  would  place  a 
cloud  upon  their  title. 

J.  died  June  14,  1871,  leaving  a  will  which  was  admitted  to  probate  June 
28,  1871.  By  the  will  the  executrix  was  authorized  to  sell  thercjil  estate 
to  pay  debts.  In  1883  defendant,  as  executrix  of  J.,  upon  application 
of  a  legatoo  and  certain  simple  contract  creditors,  published  a  notice  of 
sale  of  sai.l  real  estate  to  pay  said  legatee  and  creditors.  The  accounts 
of  siiid  executrix  had  never  been  judicially  settled.  In  an  action  brought 
by  graiitfc's  of  the  heirs-at-law  to  restrain  such  sale,  fwld,  that  both 
the  lj:;ac7  and  debts  were  barred  by  the  statute  of  limitations 
prior  tj  in  time  the  Code  of  Civil  Procedure  went  into  effect,  and  so 
were  nol  revived  by  the  provision  of  that  Code  (§  1819),  declaring 
tliat,  for  i.ie  purpose  of  computing  the  time  within  which  a  cause  of 
action  ziuiy  be  commenced  by  a  legatee  against  an  executor  to  recover  a 
legacy,  the  cause  of  action  is  deemed  to  accrue  when  the  executor's 
account  is  judicially  settled;  and  that  the  action  was  maintainable  by 
plaint  i..-. 

It  aeeim  iIk-  legatee  could  have  asked  the  surrogate  to  decree  pajinent 
of  the  Ic  j'iicy  by  the  executrix,  which  decree  could  have  been 
enforced  if  there  were  assets.  (2  R.  S.  90;  §  45;  id.  116,  ^  18.)  After  the 
expiration  of  eighteen  months  she  could  have  cited  the  executrix  to 
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account  before  the  surrogate  and  the  accounting  could  have  been  enforced. 
(2  R.  S.  93,  §  52  et  seq.)  She  could  have  proceeded  by  action  for  a  simple 
accounting  or  for  payment  of  the  legacies,  and  could  have  included 
therein  a  prayer  that  if  the  personal  property  was  insufficient  the  execu- 
trix should  be  compelled  to  exercise  the  power  of  sale  of  the  real  estate 
given  her  by  the  will,  and  with  the  proceeds  pay  such  legacies.  The  six 
years  limitation,  however,  applied  to  all  these  remedies,  as  equity  follows 
the  law  in  cases  of  concurrent  jurisdiction  of  the  two  courts,  and  when 
the  remedy  at  law  is  as  effectual  as  the  equitable  one  the  legal  statute  of 
limitation  applies  to  the  remedy  in  equity. 

CausQs  of  action  in  which,  before  the  adoption  of  the  Code  of  Procedure  of 
1848,  the  subject  was  the  same  at  law  and  inequity,  and  the  remedy  only 
was  different,  were  not  included  within  the  ten  years  limitation  (§  77), 
but  were  provided  for  by  the  sections  preceding  limiting  actions  at  law. 

It  seems  the  ten  years  limitation  applied  only  to  cases  over  which  equity 
had,  before  the  Code,  exclusive  jurisdiction. 

Sutler  V.  Johnson  (44  Hun,  208)  reversed. 

(Argued  October  4,  1888;  decided  November  27,  1888.) 

Appeal  from  order  of  the  General  Tenu  of  the  Supreme  Court 
in  the  fourth  judicial  department,  made  July  1,  1886,  which 
reversed  a  judgment  of  the  Special  Term  in  favor  of  defend- 
ant and  ordered  a  new  trial.    (Reported  below,  14  Hun,  206.) 

This  action  was  brought  by  plaintiffs,  who  claimed,  as  pur- 
chasers of  real  estate,  of  which  William  P.  Johnson  died 
seized,  to  restrain  defendant,  as  executrix  of  the  will  of  said 
Johnson,  from  selling  said  real  estate  to  pay  debts  and  legacies. 
Said  testator  died  June  21,  1871,  leaving  a  will,  which,  with 
various  codicils,   were   admitted  to  probate  June  28,  1871. 

The  material  provisions  of  the  will  are  as  follows : 

"  First  I  do  hereby  devise  and  bequeath  unto  my  wife, 
Julia  Ann  Johnson,  and  my  daughter,  Mary  Butler,  wife  of 
George  Butler,  all  my  estate,  both  real  and  personal,  in  trust 
for  the  purposes  hereinafter  particularly  mentioned,  with  full 
power  and  authority  in  them,  or  the  survivors  of  them,  to  sell, 
dispose  of  and  convey  the  same,  and  any  and  every  part  thereof, 
for  the  execution  and  carrying  into  effect  the  trusts  and  pro- 
visions of  this  my  last  will. 

"  Second,  It  is  my  will,  and  I  do  hereby  order  and  direct, 
that  the  said  trustees  above  named,  or  the  survivors  of  them, 
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shall  keep,  retain  and  enjoy  the  possession  of  my  estate  and 
property,  and  carry  on  and  continue  the  same  business  in 
which  I  am  engaged  and  pursuing  at  the  time  of  my  deatk 
until  my  youngest  daughter  sliall  arrive  to  the  age  of  twenty- 
one  years ;  or  in  case  of  her  death  before  arriving  at  that  age, 
then  until  she  would  have  arrived  at  the  age  of  twenty-one  if 
she  had  so  long  lived  ;  and  in  case  my  trustees  shall  continue* 
said  business  as  aforesaid,  I  hereby  direct  that  the  net  profits 
arising  from  such  business  shall  be  devoted  to  the  payment  of 
my  just  debts  by  my  executors.  And  I  further  will  and  direct 
that  in  case  my  said  trustees,  or  the  survivors  of  them,  shall 
deem  it  best  for  the  interest  of  my  said  wife  and  children  to 
sell  and  convey  the  whole,  or  any  part  of  my  estate,  before 
the  time  my  youngest  daughter  will  arrive  at  the  age  of  twenty- 
one  years,  then  and  in  that  event  my  said  trustees,  or  the  sur- 
vivors of  them,  may  sell  and  convey  the  w^hole,  or  any  part  of 
my  said  estate,  at  any  time  they  may  see  fit  and  proper  to 
do  so. 

"  Third,  I  do  hereby  order  and  direct  my  said  trustees 
above  named,  or  the  survivor  of  them,  to  pay  and  discharge 
all  my  just  debts  from  the  income  and  avails  of  my  estate,  and 
if  it  shall  be  necessary  to  sell  or  mortgage  any  part  of  my 
estate  to  raise  money  for  the  payment  of  my  said  debts,  then, 
and  in  that  case,  I  hereby  empower  and  authorize  said  trustees, 
or  the  survivor  of  them,  to  sell  and  convey  or  mortgage  so 
much,  or  such  part  or  parts  of  my  said  estate  as  may  be  neces- 
sary for  the  payment  of  said  debt. 

"  Fourth,  I  do  hereby  further  will,  order  and  direct  that, 
after  the  payment  of  my  just  debts,  and  after  the  time  my 
youngest  daughter  will  arrive  at  the  age  of  twenty-one  years, 
my  said  trustees  above  named,  or  the  survivor  of  them,  shall 
invest  so  much  of  my  estate  on  bond  and  mortgage  upon 
unincumbered  real  estate  as  shall  be  necessary  to  produce  an 
income  of  one  thousand  dollars  annually,  as  and  for  an  annuity, 
to  be  paid  over  to  my  said  wife  in  semi-annual  payments  of 
five  hundred  dollars  each,  during  the  time  she  shall  remain  my 
widow,  or  unmarried,  and  which  said  bequest  or  annuity  is 
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hereby  declared  to  be  in  lieu  of  all  dower  or  right  of  dower  of 
the  said  Julia  Ann  Johnson  in  or  to  my  said  estate,  and  every 
part  thereof. 

"  Fifth,  I  give  and  bequeath  to  my  daughter  Mary  Butler, 
wife  of  George  Butler,  the  sum  of  five  hundred  dollars ;  to 
Emma  Jane  Darrow,  daughter  of  my  said  wife  by  a  former 
husband,  the  stim  of  one  thousand  dollars;  to  "William  E. 
Darrow,  the  husband  of  said  Jane  Darrow,  the  sum  of  one 
thousand  dollars;  and  to  George  Tunnicliff,  the  sum  of 
one  thousand  dollars,  the  husband  of  Arlina  Melvina  Johnson, 
my  daughter.  And  in  case  either  of  the  above  named  legatees 
shall  die  without  lawful  issue,  then  his  or  her  said  legacy  shall 
be  and  belong  to  the  residuary  of  my  estate  hereinafter  men- 
tioned ;  and  in  case  either  of  said  last  mentioned  four  legatees 
shaU  make  any  claim  against  my  estate  for  services  or  other- 
wise, then  said  legacy  to  them  respectively,  the  said  legatee 
making  any  such  claim  shall  forfeit  all  right  and  claim  to  his 
or  her  legacy  as  aforesaid. 

^^  Sixth.  I  further  will  and  declare  that  if  my  youngest 
daughter,  Louisa  AmeUa  Johnson,  shall  arrive  to  the  age  of 
twenty-one  years,  then  and  in  that  case  the  several  and 
respective  legacies  mentioned  in  this  will  shall  not  become  due 
or  payable  until  the  expiration  of  one  year  after  my  death,  and 
Mrithout  interest,  except  the  annuity  to  my  said  wife  as  afore- 
said, of  which  the  first  half  year's  payment  shall  be  due  and 
payable  to  her  at  the  end  of  six  months  after  my  decease. 

"  Seventh,  I  give  and  bequeath  the  residue  of  my  estate  and 
property  to  my  daughters,  Mary  Butier,  Harriet  H.  Carey, 
Arlina  Melvina  TunnicliflE  and  Louisa  Amelia  Johnson,  all  the 
residue  and  remainder  of  my  estate  to  be  equally  divided 
between  them,  share  and  share  ahke ;  and  in  case  either  of 
them  shall  die  without  lawful  issue,  the  share  or  portion  of 
any  so  dying  shall  go  to  and  belong  to  the  survivor  or  sur- 
vivors of  said  residuary  legatees  and  their  issue  lawfully 
begotten." 

At  the  testator^s  death  he  owed  debts  to  Amasa  Abbott, 
Harriet  ConkUng  and  Nicholas  Vrooman,  who  presented  their 
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claims  pursuant  to  notice,  published  by  Julia  A.  Johnson,  as 
executrix,  who  alone  appears  to  have  qualified  and  acted ; 
these  claims  were  accepted  by  her,  and  these  are  the  only 
unpaid  claims  against  the  estate. 

On  March  28,  1882,  the  residuary  legatees  and  devisees 
divided  the  estate  between  them.  Tunnicliff,  Carey  and 
Blake  conveyed  to  Mary  J.  Butler  the  lands  described  in  the 
complaint,  and  other  lands,  which  she  accepted  as  her  share, 
and  she,  on  the  same  day,  conveyed  to  Tunnicliff,  Carey  and 
Blake  the  remainder  of  the  estate,  they  agreeing  to  pay  all  of 
the  liabilities  of  the  estate.  The  defendant  received  from 
Timnicliff,  Carey  and  Blake,  a  mortgage,  in  consideration  of 
which  she  released  her  claim  upon  the  estate  for  her  annuity, 
and  by  which  mortgage  the  mortgagoi's  agreed  to  pay  Mary 
J.  Butler  $4,166.60  at  the  death  of  the  defendant."  Part  of 
the  real  estate  deeded  to  Tunnicliff,  Carey  and  Blake  has 
been  sold  und9r  mortgages  given  to  secure  the  testator's  debts, 
and  the  remainder  under  mortgages  given  by  the  testator  in 
his  lifetime.  Tunnicliff,  Carey  and  Blake  are  insolvent  The 
plaintiffs  in  this  action  have  acquired  title  to  the  real  estate 
described  in  the  complaint  by  conveyances  from  Mary  J. 
Butler,  and  her  grantees ;  they  purchased  with  knowledge  of 
the  situation  of  the  estate.  The  defendant's  accounts  have  not 
been  settled  before  the  surrogate.  In  1881  Emma  J.  Darrow 
filed  a  petition  in  the  Surrogate's  Court  for  an  order  compelling 
the  payment  of  her  legacy.  Allen  Bloorafield,  to  whom  Abbott, 
Conkling  and  Vrooman  had  assigned  their  claims,  joined  in  the 
petition,  and  asked  that  the  above  and  certain  other  debts  con- 
tracted by  the  executrix  in  the  management  of  the  estate,  be 
paid.  The  surrogate  decreed  that  all  of  the  debts  and  the 
legacy  should  be  paid  by  Julia  A.  Johnson  and  Mary  J.  But- 
ler, out  of  the  assets  in  their  hands.  Mary  J.  Butler  appealed 
to  the  Supreme  Court,  where  the  surrogate's  decree  was 
reversed  as  to  her.  February  21,  1883,  the  defendant  adver- 
tised to  sell,  at  public  auction,  the  premises  described  in  the  com* 
plaint,  acquired  by  the  plaintiffs  from  Mary  J.  Butler,  to  satisfy 
the  debts  of  her  testator  and  the  aforesaid  decree  of  the  surrogate* 
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The  plaintiff  began  this  action  for  a  perpetual  injunction 
restraining  the  sale  of  the  premises.  The  trial  court  held 
that  the  legacy  of  Mary  J.  Darrow,  and  the  debts  of  the  intes- 
tate, were  a  lien  and  charge  upon  the  real  estate,  and  that  it 
could  be  sold  under  the  power  of  sale  contained  in  the  will, 
but  restrained  the  sale  until  the  accounts  of  the  defendant 
should  be  judicially  settled  by  the  surrogate.  The  court 
further  held  that  the  debts  contracted  by  the  defendant  as 
executrix  were  not  a  Hen  upon  the  real  estate,  and  that  it 
could  not  be  sold  for  their  payment.  No  costs  were  given. 
The  plaintiffs  appealed  from  that  part  of  the  judgment  pro- 
viding that  defendants  may  seU  their  real  estate  for  the  pay- 
ment of  Mary  J.  Darrow's  legacy,  and  the  testator's  debts 
above  enumerated. 

J,  A.  Zynes  for  appellant.  Section  1819  of  the  Code 
of  Civil  Procedure  was  a  substitute  for  and  took  the  place  of 
the  other  statute  as  to  claims  for  payment  of  legacies  or  dis- 
tributive shares  where  they  were  not  already  barred.  {In  re 
Thompson,  26  W.  D.  172 ;  In  re  Vcmdyke,  25  id.  177 ;  Qiiackenr 
lush  V.  Quackenhush,  3  N.  Y.  S.  R.  755 ;  Wat807i  v.  E.  £. 
Co,,  93  N.  Y.  522.)  An  action  to  compel  the  payment  of  a 
legacy  may  be  brought  within  ten  years.  {Scott  v.  JStebhina 
27  Ilun,  335 ;  91  N.  Y.  605 ;  Shannon  v.  Howell,  36  Hun, 
47 ;  Salisbury  v.  Morse,  7  Lans.  359  ;  55  N.  Y.  675  ;  Edmunds 
V.  Diefendorf,  5  Barb.  398.)  The  statute  of  limitations, 
applies  to  "  actions  "  for  payment  of  a  legacy  in  Surrogate's 
Courts.  {In  reVam^dyhe,  25  Week.  Dig.  177.)  By  the  law, 
as  it  stood  in  1872,  the  holder  of  claims  against  an  estate  was 
not  bound  to  institute  proceedings  for  their  payment  until 
after  the  executrix  had  rendered  an  account,  and  the  statute 
did  not  begin  to  run  until  such  accounting  was  had.  (Laws 
of  1837,  chap.  460,  a«  amended ;  Laws  of  1843,  chap.  172 ; 
Laws  of  1847,  chap.  298 ;  3  E.  S.  [5th  ed.]  196,  §  59 ;  Skid- 
man  v,  Romain,  2  Bradf.  122.)  A  creditor  might,  at  any 
time,  institute  compulsory  proceedings  to  procure  a  decree 
SicKELs  —Vol.  LXYI.     27 
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from  the  surrogate  to  sell  the  real  estate  of  a  decedent  to  pay 
his  debts,  but  not  until  after  an  accounting  by  the  executor 
or  administrator  before  the  surrogate.  (3  R.  S.  [5th  ed.]  196, 
§  59 ;  Dayton  on  Surrogates  [3d  ed.],  623 ;  Ferguson  v. 
Broome^  1  Bradf.  10.)  If  the  remedy  of  the  legatee  and 
creditors  had  become  or  was  unavailing,  then  they  could  resort 
to  their  action  in  equity  to  compel  payment  and  foreclose  their 
lien.     {i^uaokenhuBh  v.  QuackeThbush^  3  N.  Y.  S.  R.  755, 757.) 

F,  G.  Fvnoke  for  respondents.  The  claims  of  the  creditors 
and  legatee  of  the  testator  are  barred  by  the  statute  of  limitations. 
{Sharpy.  Freeman^  2  Lans.  171 ;  45  N.  Y.  802;  Raynor  v. 
Oi/rdon,  23  Hun,  264;  McCartee  v.  Camel^  1  Barb.  Ch.  455; 
Smith  V.  Remington^  42  id.  75  ;  Am.  Bible  Soc.  v.  Hebba/rd^  51 
id.  552 ;  41  N.  Y.  619,  note ;  Clark  v.  Fardy  1  Abb.  Ct.  App. 
Dec.  359 ;  S.  C,  3  Keyes,  370 ;  Loder  v.  Hatfidd,  71 N.  Y.  92.) 
The  statute  of  limitations  runs  against  the  execution  of  a  mere 
power  in  trust,  and  may  be  interposed  in  favor  of  an  heir  or 
devisee.  {Dickinaon  v.  Teasdale^  31  Beav.  511 ;  1  De  Gex, 
J.  &  S.  52;  Cooj>e  v.  Oreswell,  L.  R.,  2  Ch.  App.  Cas.  112.) 
The  rule  formerly  prevailing  in  equity  by  which  no  statute  of 
limitations  was  applicable  in  suits  of  equity  for  certain  causes 
of  action,  is  revoked  and  annulled  by  the  statute.  {Loder  v. 
Hatfidd,  71  K  Y.  93,  104;  De  Pierres  v.  Thorn,  4  Bosw. 
283,  289 ;  Salisbury  v.  Mores,  7  Lans.  359 ;  55  N.  Y.  675 ; 
Bundle  v.  Allison j  34  id.  180 ,  Peters  v.  Ddaplams,  49  id. 
363 ;  HubheU  v.  /S»%,  50  id.  468.)  Where  there  is  a  legal 
remedy,  or  where  the  remedies  in  law  and  equity  are  concur- 
rent, equity  follows  the  law,  and  the  legal  limitation  applies, 
and  not  the  equitable.  {Loder  v.  Hatfield,  71  N.  Y.  92; 
Borst  V.  Corey.,  15  id.  505  ;  Riindts  v.  Allison,  34  id.  180 ; 
Kane  v.  Bloodgood,  7  Johns.  Ch.  90,  125 ;  Murray  v.  Coster, 
20  Johns.  570 ;  OaUatin  v.  Cunninghami,  8  Cow.  360 ;  Hum- 
bert v.  Trinity  Church,  24  Wend.  587 ;  Bertine  v.  Vario/n, 
1  Edw.  Ch.  343 ;  Renwick  v.  Renwiok,  1  Bradif.  234.)  Any 
person  interested  in  the  estate  as  heir,  devisee,  legatee  or  cred- 
itor may,  without  the  concurrence  of  the  executor,  interpose 
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the  statute  of  limitations  as  a  defense  to  a  claim  brought  against 
the  estate.  {Pa/ri/ridge  v.  MitchM^  3  Edw.  Ch.  180 ;  Sh&r- 
wen  V.  Vcmderhost^  1  E.  &  M.  347 ;  Kend/rick^ a  Estate^  15  Abb. 
N.  C.  189 ;  Warren  v.  Paff,  4  Bradf.  260 ;  Sharp  v.  Freeman, 
4:5  N".  T.  802 ;  ViaaoJiery.  Wesley,  3  Demarest,  301 ;  Mooers  v. 
White,  6  Johns.  Oh.  360 ;  Bloodgood  v.  Bruen,  8  N.  Y.  362 ; 
BucTde  V.  Ghapvn,,  1  Lans.  443 ;  Burnett  v.  Noble,  5  Eedf .  69.) 
The  court,  at  General  Term,  was  right  in  holding  that  the 
appellant  could  not  and  should  not  voluntarily  execute  the 
power  of  sale  for  the  payment  of  debts  and  legacies  which 
could  not  be  enforced  by  reason  of  the  lapse  of  time.  {McClaren 
V.  McMartin,  36  N.  T.  88, 91 ;  Vis8c?ierY.  Wesley,  3  Demarest, 
301;  Wilson  v.  Wilson,  2  id.  462;  Bv/meU  v.  Redfidd, 
5  Redf .  69 ;  33  How.  449 ;  3  Abb.  [N.  S.]  345 ;  Richa/rd  v. 
Williams,  7  Wheat.  113 ;  Barnard  v.  Onderdonk,  98  N.  Y. 
159 ;  Perry  on  Trusts  [2d  ed.]  417.)  A  legacy  is  not  a  debt, 
and  land,  charged  with  the  payment  of  legacies,  is  not  charged 
with  the  payment  of  debts.  (In  re  Dolanx,  88  N.  Y.  309; 
Hetzd  V.  Ba/rher,  69  id.  13.)  A  power  to  sell  real  estate  to 
pay  debts  does  not  include  a  power  to  sell  to  pay  legacies. 
{RusseU  V.  RusseU,  36  N.  Y.  581.) 

Peokham,  J.  The  debts  were  barred  by  the  statute  of 
limitations  at  the  time  the  defendant  commenced  her  adver- 
tisement of  her  intended  sale  of  the  real  estate  of  the  plaint- 
iflPs  for  the  purpose  of  paying  them.  They  were  simple  con- 
tract debts,  and  became  outlawed,  at  most,  in  six  years  after  the 
expiration  of  eighteen  months  from  the  death  of  the  testator. 

Even  though  a  creditor  of  an  estate  was  not  bound,  as  the 
law  stood  in  1872,  to  institute  proceedings  to  compel  the  sale 
of  real  estate  to  pay  debts  until  after  an  executor  or  admin- 
istrator had  rendered  an  account,  such  omission  did  not  stop 
the  running  of  the  statute  as  against  the  debt.  {Raynor  v. 
Gordon,  23  Hun,  264.)  The  executor  or  administrator  could 
institute  such  proceedings  for  three  years,  and  during  or  after 
that  time  could  be  compelled  by  the  creditor  so  to  do,  pro- 
vided the  administrator  had  rendered  an  account.     {Ferguson 
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V.  Broome^  1  Bradf.  10.)  This  was  a  remedy  open  to  a  cred- 
itor to  enforce  the  collection  of  a  debt,  but  it  did  not  enlarge 
the  time  for  the  running  of  the  statute  against  it. 

An  executor  or  administrator  is  bound  to  set  up  the  bar  of 
the  statute,  and  he  would  not  be  allowed  in  his  accounting 
any  sum  paid  upon  a  debt  which,  at  the  time  of  its  payment 
by  him,  was  barred  by  such  statute.  {Bloodgood  v.  Bruen^ 
8  K  Y.  362 ;  BucUin  v.  Chopin,  1  Lans.  443,  448 ;  Burnett 
V.  JV^oble,  5  Kedf .  69.) 

As  against  an  estate,  therefore,  a  debt  barred  by  the  statute 
must  be  regarded  as  no  debt.  There  is  not  only  no  moral 
obligation  to  pay  it,  but,  on  the  contrary,  there  is  a  duty  to 
set  up  the  bar  of  the  statute  resting  upon  the  executor  or 
administrator. 

The  debts  in  this  case,  therefore,  constituted  no  legal  claim 
against  the  estate,  and  could  form  no  foundation  for  the  pro* 
posed  exercise  by  defendant  of  the  power  to  sell  real  estate 
for  the  payment  of  debts  given  her  by  the  will.  It  is  not 
pretended  that  at  this  time  she  had  any  other  power.  We 
have  no  doubt  that  the  six  years  statute  applies  to  the  debts 
at  all  events. 

In  regard  to  the  legacies,  the  question  is  more  troublesome. 
The  defendant  says  the  cause  of  action  for  the  recovery  of 
the  legacies  was  not  outlawed,  because  the  legatee  had  a 
right,  under  2  Revised  Statutes,  114,  section  9,  to  commence 
an  action  to  compel  the  executrix  to  exercise  her  power  of 
sale  of  the  real  estate  under  the  will,  and  with  the  proceeds 
pay  her  legacies,  and  that  such  cause  of  action  was  of  an 
equitable  nature ;  that  such  a  cause  of  action  did  not  become 
barred  until  the  lapse  of  ten  years,  which  had  not  passed 
when  the  Code  of  Civil  Procedure  took  effect,  in  September, 
1880,  and  that  the  limitation  prescribed  in  that  Code  then 
became  applicable,  and  under  that  limitation  the  cause  of 
action  against  the  executrix  does  not  accrue  until  her  accounts 
are  judicially  settled.  (Code  of  Civil  Pro.  §  1819.)  It  is 
admitted  that  her  accounts  have  never  been  thus  settled.  All 
this  reasoning  depends  upon  the  question  whether  the  action 
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to  recover  payment  of  the  legacy  was  outlawed  by  the  six 
years  statute,  which  had  run  before  the  adoption  of  the  Code 
of  Civil  Procedure  in  1880.  If  it  had  it  was  not  revived  by 
that  Code. 

After  the  death  of  the  testator,  and  when  the  payment  of  the 
legacies  became  due,  the  legatee  had  several  remedies  to  obtain 
such  payment.  She  could  have  asked  the  surrogate  to  decree 
payment  of  them  to  her  by  the  executrix,  and  payment  could 
have  been  enforced  if  there  were  assests,  and  in  this  respect  the 
real  estate  must  under  the  will  be  regarded  as  assets.  (2  R.  S. 
90,  §  45 ;  id.  116,  §  18.)  She  could  also,  after  the  expiration  of 
eighteen  months,  have  cited  the  executrix  to  account  before 
the  surrogate,  and  an  accounting  could  have  been  enforced. 
(2  R.  S.  92,  §  52  et  seq.)  She  could  also  have  proceeded  by 
action  for  a  simple  accounting  or  for  payment  of  the  legacies, 
or  she  could  have  included  in  such  action  a  prayer  for  relief 
that  if  there  were  not  enough  personal  property  to  pay  the 
legacies,  the  executrix  should  be  compelled  to  exercise  the 
power  of  sale  of  the  real  estate  given  her  by  the  will,  and 
with  the  proceeds  pay  such  legacies.  The  six  years  statute 
applied  to  all  these  remedies,  for  they  were  of  a  legal  nature, 
excepting  the  last.  If  there  had  been  no  other  remedy  than 
such  last-mentioned  one,  it  is  plain  the  ten  years  statute  would 
apply.  The  claim  is  made,  upon  the  part  of  the  plaintiff,  tliat 
the  subject-matter  of  such  a  suit,  the  cause  of  action,  is  the 
recovery  of  payment  of  the  legacy,  and  that  all  these  various 
modes  of  obtaining  payment  thereof  are  simply  different 
remedies  to  attain  the  same  object,  and  that  when  such  is  the 
case,  and  the  two  courts  under  the  old  system  of  law  and  equity 
had  concurrent  jurisdiction  over  the  subject-matter  or  cause  of 
action,  and  the  remedy  at  law  was  as  effectual  as  the  equitable 
one,  the  legal  statute  of  limitations  applied  to  the  remedy  in 
equity,  and  if  the  cause  of  action  were  barred  at  law,  it  was 
equally  so  in  equity.  This  was  the  rule  in  the  days  before  the 
adoption  of  the  Code,  and  plaintiffs  claim  that  it  still  exists. 
All  the  relief  obtainable  by  action,  in  the  nature  of  a  suit  in 
equity  by  the  legatee  herein,  could  have  been  obtained  by  an 
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action  of  a  purely  legal  nature  during  six  years.  The  pro- 
ceedings before  the  surrogate  were  entirely  adequate  to 
obtain  payment  of  the  legacies.  Under  the  will  the  real 
estate  would  be  treated  as  assets  for  the  purpose  of  selling 
it  to  pay  the  legacies.  The  rule  of  limitation,  that  equity 
follows  the  law,  in  cases  of  concurrent  jurisdiction  of  the  two 
courts,  was  not  brought  into  being  by  the  Revised  Statutes. 
In  Ilovender  v.  Lord  Annesley  (2  Sch.  &  Lef.  607),  Lord 
Chancellor  Kedesdale  stated :  "  But  it  is  said  that  courts  of 
equity  are  not  within  the  statutes  of  limitation.  This  is  true 
in  one  respect.  They  are  not  within  the  words  of  the  statutes, 
because  the  words  apply  to  particular  legal  remedies.  But 
they  are  within  the  spirit  and  meaning  of  the  statutes  and 
have  been  always  so  considered.  I  think  it  is  a  mistake  in 
point  of  language  to  say  that  courts  of  equity  act  merely  by 
omalogy  to  the  statutes.  They  act  in  obediefice  to  them  ;  the 
statute  of  limitations  applying  itself  to  certain  legal  remedies 
for  recovering  the  possession  of  lands,  for  the  recovery  of 
debts,  etc.,  and  equity  which  in  all  ca^es  follows  the  law,  acts 
on  legal  titles  and  legal  demands,  according  to  matters  of  con- 
science which  arise  and  which  do  not  admit  of  the  ordinary 
legal  remedies.  Nevertheless,  in  thus  administering  justice 
according  to  the  means  afforded  by  a  court  of  equity,  it  toU 
lows  the  law.  »  *  *  I  think,  therefore,  courts  of  equity 
are  bound  to  yield  obedience  to  the  statute  of  limitations  upon 
aU  legal  titles  and  legal  demands,  and  cannot  act  contrary  to 
the  spirit  of  its  provisions.  I  think  the  statute  must  be  taken 
virtually  to  include  courts  of  equity,  for  when  the  legislature 
by  statute  limited  the  proceedings  by  law  in  certain  cases,  and 
provided  no  express  limitation  for  proceedings  in  equity,  it 
must  be  taken  to  have  contemplated  that  equity  followed  the 
law,  and,  therefore,  it  must  be  taken  to  have  virtually  enacted, 
in  the  same  cases,  a  limitation  for  courts  of  equity  also." 

Chancellor  Kent  said,  in  commentiug  upon  the  language 
of  the  court  in  the  above  case,  that  it  meant  that  if  the  party 
had  a  legal  title  and  a  legal  right  of  action,  and,  instead  of 
proceeding  at  law,  resorted  to  equity  —  instead  of  bringing  his 
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action  of  acconnt  or  detinue  or  case  for  money  had  and  received 
at  law,  he  files  his  bill  for  an  account,  the  same  period  of  time 
that  would  bar  him  at  law  would  bar  him  in  equity.  {Kane 
V.  Bloodgoody  7  Johns.  Ch.  89.) 

When  the  same  subject-matter  of  the  demand  in  equity  can 
also  be  made  the  subject  of  an  action  at  law,  the  rule  of 
analogy  applies  with  all  its  force.     {Ka/ne  v.  Bloodgood,  supra.) 

In  Murray  v.  Coster  (20  Johns.  575,  585)  the  same  rule 
was  announced  by  the  Court  of  Errors. 

The  Kevised  Statutes  (2  R  S.  301,  art.  6,  §§  49-51)  enacted 
the  same  rule,  and,  in  cases  of  concurrent  jurisdiction,  the 
legal  limitation  was  applied.  The  revisers,  in  their  notes  to 
these  sections,  stated  that  no  new  rule  was  intended,  but  the  sec- 
tions adopted  the  language  of  the  Court  of  Errors  in  the  case 
of  Murray  v.  Coster  {suprcC).  In  truth,  the  Revised  Statutes 
simply  enacted  the  then  existing  law  on  that  subject.  The 
Code  of  1848  (Laws  of  1848, 511,  §  66)  repealed  the  provisions 
of  the  Kevised  Statutes  as  to  limitations  upon  the  time  for  the 
commencement  of  actions  other  than  for  those  relating  to  real 
property,  and  substituted  provisions  of  its  own  on  that  sub- 
ject. Provision  being  made  in  other  sections  for  many  cases, 
it  was  enacted  by  section  77  of  that  Code  that  "  an  action  for 
relief,  not  hereinbefore  provided  for,  must  be  commenced 
within  ten  years  after  the  cause  of  action  shall  have  accrued." 

The  claim  is  Jiow  made  that,  by  this  repeal  of  the  Kevised 
Statutes  upon  the  subject  of  the  limitation  of  actions  and  by 
the  adoption  of  affirmative  provisions  on  that  subject  by  the 
Code,  the  old  rule  under  discussion  has  been  abolished  and  does 
not  now  exist ;  that  it  was  repealed  in  terms  and  has  not  been 
re-enacted. 

In  Jk^der  v.  Hatfield  (71  N.  Y.  92,  104)  the  question  is 
mooted  by  Folger,  J.,  but  not  discussed.  In  Salishury  v. 
Morss  (7  Lans.  859),  the  learned  judge  writing  the  opinion 
stated  his  conviction  that  the  rule  was  abrogated  by  the  Code 
and  had  never  been  re-enacted.  The  point  was  not  necessary 
to  the  decision  of  the  case,  but  it  appears  that  it  is  one  of  some 
doubt,  or,  at  least,  open  to  a  possible  variety  of  views. 
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The  argument  urged  is,  that  the  Code,  in  terms,  has  repealed 
the  statute,  and  it  has  not  been  re-enacted ;  that  it  was  inap- 
propriate to  the  new  system  under  which  all  actions  were  to 
be  prosecuted  in  the  same  forms  and  before  the  same  tribunals, 
whether  they  were  to  enforce  legal  or  equitable  rights,  and, 
for  that  reason,  it  became  necessary  that  changes  should  be 
made  in  the  provisions  of  the  statutes  concerning  the  time 
limited  for  their  commencement;  that,  in  such  changes  the 
provision  relating  to  concurrent  jurisdictions  was  omitted,  and 
that  prescribing  the  time  in  which  actions  for  relief  could  be 
brought  was  re-enacted,  subject  to  the  single  exception 
including  certain  actions  for  relief  on  account  of  fraud. 

The  argument,  it  must  be  conceded,  is  quite  strong.  The 
effect  of  it  would,  however,  be  to  lengthen,  by  four  years,  the 
time  in  which  many  actions  could  be  commenced,  which, 
under  the  old  rule,  would  have  been  limited  to  six,  and  in 
actions,  too,  where  no  reason  can  be  given  for  such  a  change. 
We  think  that  in  causes  of  action  which,  before  the  adoption 
of  the  Code  the  two  courts  had  concurrent  jurisdiction  over, 
or,  in  other  words,  where  the  subject  of  the  action  was  the 
same  in  both  courts,  and  the  remedy  only  was  different,  such 
actions  are  included  in  and  provided  for  by  the  sections  pre- 
ceding the  above-mentioned  seventy-seventh  section,  and  hence 
are  not  included  in  that  section  as  within  the  ten  years  statute. 
The  simple  repeal  of  those  sections  of  the  Revised  Statutes 
relating  to  the  commencement  of  actions  would  not  have 
made  any  alteration  in  the  law  applicable  to  these  causes  of 
action,  over  which  the  two  courts  had  theretofore  had  concur- 
rent jurisdiction,  for,  as  we  have  seen,  the  law  was  the  same 
before  their  enactment.  We  must  look  further  and  see  if  the 
Code  has  provided  any  rule  on  this  subject  which  is  at  war 
with  the  law  as  it  stood  before  it  was  adopted.  We  do  not 
think  it  has.  Those  sections  which  precede  the  seventy 
seventh,  wherein  the  time  for  the  commencement  of  actions 
of  what  would  theretofore  have  been  called  a  legal  nature,  is 
prescribed,  must  be  taken  to  include  causes  of  action  over 
which  courts  of  equity  had  theretofore  liad  concurrent  juris- 
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diction  with  courts  of  law,  because,  as  was  said  by  Lord 
Redesdale,  in  the  case  of  II(yoeixden  v.  Amiesley  (supra\ 
the  legislature  must  be  taken  to  have  contemplated  the  rule 
then  existing,  that  equity  followed  the  law  in  such  cases,  and 
to  have  virtually  enacted  for  them  the  same  limitation.  This 
would  leave  the  seventy-seventh  section  to  apply  to  all  cases 
over  which  equity  had  theretofore  had  sole  jurisdiction,  where 
no  other  rule  had  been  specifically  provided  for  one  or  more  of 
such  cases. 

When  the  legislature  prescribed,  for  instance,  six  years  in 
which  to  commence  an  action  upon  a  liability  or  obligation, 
express  or  implied,  we  think  it  meant  to  include  in  such 
description  an  action  which  might  formerly  have  been  prose- 
cuted in  either'  court,  upon  or  by  reason  of  such  obligation, 
and  where  the  remedy  would  have  been  adequate  in  either, 
and  if  the  form  of  the  remedy  chosen  were  such  as  would 
formerly  have  been  cognizable  in  chancery,  yet  the  limitation 
applicable  to  the  remedy  at  law  would  apply.  There  can  be 
no  sense  in  enlarging  the  time  by  a  mere  change  of  the  f  onn 
of  the  remedy  sought,  where  the  subject  matter  of  the  action 
is  precisely  the  same,  and  the  remedy  in  either  was  adequate. 

This  holding  retauis  the  application  of  the  statute  to  a 
number  of  cases  which,  before  the  adoption  of  the  Code,  had 
been  limited  to  six  years,  and  where  no  good  reason  can  be 
suggested  for  lengthening  such  time  to  ten  years. 

The  question  whether  the  Code  has  altered  this  old  rule 
does  not  seem  to  have  been  heretofore  decided  by  this  court. 
In  Borst  v.  Corey  (16  T^.  Y.  505),  the  old  rule  was  enforced 
because  the  cause  of  action  arose  prior  to  the  Code,  yet  nothing 
in  the  opinion  intimates  that  there  was  any  change  effected  by 
the  Code.  The  same  may  be  said  of  Clarke  v.  Ford  (3  Keyes 
370.)  In  Rundle  v.  AUison  (34  N.  Y.  180),  it  seems  to  have 
been  assumed  that  the  old  rule  still  existed,  and  no  discussion 
is  had  regarding  it,  although  the  cause  of  action  in  that  case 
arose  subsequent  to  the  adoption  of  the  Code. 

Tlie  present  case  seems  to  demand  its  decMsion,  and  we  hold 
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as  already  indicated.  It  thus  appears  that  although  the  form 
of  the  remedy  against  the  executrix,  by  commencing  an  action 
to  compel  her  to  exercise  her  power  of  sale  given  by  the  will, 
is  of  an  equitable  nature,  and  if  it  had  been  the  only  remedy 
the  ten  years  statute  would  apply,  yet,  as  there  had  been  several 
other  equally  eflBcient  remedies  of  a  legal  nature  to  collect  the 
legacies,  the  legal  statute  applies  to  the  equitable  remedy,  and 
hence,  at  the  time  of  the  adoption  of  the  Code  of  Civil  Pro- 
cedure the  claim  of  the  legatee,  by  reason  of  the  non-payment 
of  the  legacies,  was  barred,  and  there  was,  therefore,  no  legal 
demand  against  the  estate  at  that  time  either  for  the  payment 
of  debts  or  legacies. 

The  further  question  now  arises  whether  the  plaintiffs  have 
a  cause  of  action  against  the  defendant  and  a  right  to  come 
into  court  and  ask  for  an  injunction  restraining  her  further 
proceedings  towards  such  sale,  when  the  foundation  of  the 
right  rests  upon  the  proposition  that  there  are  no  legal  claims 
against  the  estate,  and  that  again  depends  upon  the  barring  of 
such  claims  by  setting  up  the  statute  of  limitations  against  them. 
Can  the  defendant  be  prevented  from  voluntarily  doing  what 
no  creditor  or  legatee  could  now  compel  her  to  do  ? 

Assuming  that  the  claims  are  outlawed  and  that  the  executrix, 
if  sued  by  the  creditors  of  the  estate  or  by  the  legatee,  could  suc- 
cessfully interpose  the  bar  of  the  statute  to  the  maintenance  of 
such  suit  or  of  any  proceeding  against  her,  can  these  plaintiffs 
properly  enjoin  the  defendant  from  taking  steps  to  volimtarily 
pay  debts  which  are  thus  outlawed  ? 

We  think,  they  can,  as  it  is  the  duty  of  an  executrix  to  set  up 
the  bar  of  the  statute ;  she  is  guilty  of  a  breach  of  her  duty  in 
taking  any  steps  towards  the  payment  of  debts  which  are  out- 
lawed, and  hence  are  no  valid  claims  against  the  estate.  And 
if  her  proceedings  are  continued  to  a  sale  and  a  conveyance 
by  her  under  such  sale  and  in  assumed  execution  of  her  power 
of  sale  created  by  the  will,  it  is  apparent  that  a  cloud  will  be 
placed  upon  the  title  to  the  property  owned  by  the  plaintiffs 
and  of  which  they  are  in  possession.  In  taking  proceedings 
under  such  circumstances  to  prevent  the  further  action  of  the 
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defendant  which  would  otherwise  result  in  placing  such  a  cloud 
upon  the  title  to  their  property,  we  think  the  plaintiffs  do  not 
run  counter  to  any  principle  or  decision  holding  the  general 
view  that  the  statute  of  limitations  can  only  be  used  as  a 
shield  and  not  as  a  sword. 

Under  the  facts  of  this  case,  where  it  appears  to  be  the  duty 
of  defendant  to  contest  these  very  claims  on  the  ground  that 
they  are  barred,  and  where  in  such  case  she  substantially  acts 
as  a  represenative  of  those  who  own  the  real  estate,  bound  in 
the  discharge  of  her  duty  to  set  up  the  bar,  and  where,  instead 
of  so  doing,  she  violates  her  duty  as  a  quad  tmstee  and  takes 
steps  towards  selling  such  real  estate  and  towards  placing  a 
cloud  upon  the  title  of  those  who  own  it,  and  whose  interests 
therein  it  is  her  duty  to  protect,  we  think  that  the  plaintiffs 
have  a  right  to  ask  the  aid  of  the  court  to  prevent  this  sub- 
stantial trustee  from  violating  Her  duty  and  from  placing  this 
cloud  upon  their  title,  even  though  in  so  doing  the  plaintiffs 
necessarily  use  the  statute  of  limitations  as  the  foundation  of 
their  claim ;  under  such  circumstances  the  bar  of  the  statute  i& 
simply  a  defense  to  the  affirmative  and  improper  proceedings 
of  the  defendant,  and  is  not  an  attack  upon  any  right  of  a 
third  person. 

We  admit  the  general  rule  as  stated  by  the  learned  judge 
who  wrote  at  Special  Term,  but  think  this  case  is  no  violation 
thereof. 

We  think  the  order  of  the  General  Term  reversing  the 
judgment  of  the  Special  Term  was  right,  and  should  be 
affirmed,  and  judgment  absolute  granted  against  the  defendant 
with  costs,  in  accordance  with  her  stipulation. 

All  concur,  except  Eabl,  J.,  taking  no  part* 

Order  affirmed  and  judgment  accordingly. 
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In  the  Matter  of  Proving  the  Will  of  Wiluam  Coleman, 

Deceased. 

Where  the  probate  of  a  will  is  contested  on  the  ground  of  the  unsoundness 
of  mind  of  the  testator,  a  physician  who  has  attended  upon  the  deceased 
in  a  professional  capacity,  is  not  a  competent  witness  for  the  contestants 
to  testify  from  knowledge  acqtured  while  so  attending  him  as  to  his 
mental  incapacity.    (CJode  of  Civil  Pro.  §  884.) 

The  prohibition  of  the  Code  of  Civil  Procedure  (§  885),  against  the  dis- 
closure by  an  attorney  of  a  communication  by  his  client  to  him  or  his 
advice  thereon,  in  the  course  of  his  professional  employment,  applies  to 
instructions  given,  by  one  proposing  to  execute  a  will,  to  an  attorney 
employed  to  draw  it,  and  to  conversations  had  with  the  attorney  for  the 
purpose  of  enabling  him  to  carry  out  the  instructions. 

Where,  however,  the  attorney  is  requested  by  the  testator  to  sign  the  attesta- 
tion clause  of  the  will  as  witness  thereto,  this  is  an  express  waiver 
within  the  meaning  of  said  Code  (§  886)  of  the  pledge  of  secrecy  s» 
imposed  and  authorizes  the  disclosure. 

The  provision  of  the  Code  authorizing  such  a  waiver  by  the  client  does  not 
require  it  to  be  in  writing  or  in  any  particular  form  or  manner  or  at  any 
particular  time  or  place;  it  must  be  an  express  waiver  made  in  such  a 
manner  as  to  show  the  testator  intended  to  exempt  his  attorney,  in  the 
particular  case,  from  the  prohibition. 

A  testator,  in  requesting  a  person  to  sign,  as  a  subscribing  witness  to  his 
will,  is  presumed  to  know  the  obligations  assumed  by  the  witness  in  respect 
to  the  proof  of  the  will;  among  other  things,  the  duty  to  testify  as  to  the 
circumstances  attending  its  execution,  including  the  mental  condition  of 
the  testator  at  that  time,  as  evidenced  by  his  action,  conduct  and 
conversation. 

The  act  of  a  testator,  therefore, 'in  requesting  his  attorney,  who  drew  his 
will,  to  become  a  witness  to  it,  is  clearly  indicative  of  an  intention  to 
waive  the  statutory  prohibition,  and  so  leave  the  witness  free  to  perform 
the  duties  of  the  office  assigned  him. 

(Argued  October  4,  1888;  decided  November  27,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  June  29,  1885, 
aflSrming  a  decree  of  the  surrogate  of  Washington  county. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
set  forth  in  the  opinion. 

Ja/mes  G,  Rogers  for  appellant.  The  testator  was  not,  at  the 
time  the  will  was  executed,  of  sufficiently  sound  mind  and 
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memory  to  render  it  valid.  {Clark  v.  Gla/rk^  1  Paige,  171 ; 
Ddafidd  v.  Parish, s2b  N.  Y.  25-105;  Forman  v.  Smithy 
7  Lans.  443 ;  Dumond  v.  Mffy  Id.  465,  467 ;  Van  GuyaUng 
V.  Vwfh  Kuren^  35  N.  Y.  70 ;  Kinne  v.  Johnson^  60  Barb. 
69.)  The  testimony  of  the  family  physicians  was  competent. 
{Sta^mton  v.  Parker ,  10  Hun,  55 ;  Steele  y.  Ward^  40  id.  555 ; 
Pierson  v.  People,  76  K  Y.  424;  77  id. 564;  Parish  WiU 
Case^  25  id.  115.)  The  testimony  of  Mrs.  Coleman,  the 
executrix  of  the  will  and  devisee  under  it  was  competent,  her 
testimony  as  to  personal  transactions  and  communications  with 
her  husband  not  having  been  given  in  her  own  behalf  or 
interest,  but  directly  against  her  interest.  {Ely  v.  Clark,  19 
Hun,  37;  HiU  y..AVoord,  Id:  77;  PurseU  v.  Fry,  id. 
695 ;  Smith  v.  Meaghan,  28  id.  423,  425 ;  Talbot  v.  Talhot, 
23  id.  17-21 ;  1  Greenl.  on  Ev.  §  410 ;  Clark  v.  Vorce,  19 
Wend.  232;  SmaUey  v.  Smalley,  1  Am.  Pro.  E.  566; 
Whdpley  V.  Loder,  1  Dem.  378.)  The  testimony  of  two  out 
of  three  of  the  subscribing  witnesses,  who  were  proponent's 
counsel  in  the  case,  as  to  his  communications  with  them  and 
their  advice,  was  incompetent.  (Code,'  §  835;  Bacon  v. 
Frishe,  15  Hun,  26 ;  S.  C,  80  N.  Y.  394 ;  Root  v.  Wright,  84 
id.  72 ;  •  18  id.  550 ;  56  id.  632 ;  Loveridge  v.  HiU,  96  id.  222 ; 
Wesiover  v.  ^im^  Life  Ins.  Co.,  99  id.  56;  Reniham,  v. 
Dennin,  103  N.  Y.  573 ;  People  v.  Mv/rphy,  101  id.  126 ; 
Revisei''s  note  to  section  836  in  Throop's  Code.)  Very 
slight  evidence  of  the  improper  exercise  of  undue  influence 
between  parent  and  child  is  required.  {Mowry  v.  Silver, 
2  Bradf .  133 ;  Forman  v.  Smith,  7  Lans.  443 ;  Sears  v. 
Shafer,  6  K  Y.  268-272;  RoUwagen  v.  Rolkoagen,  63 
id.  504.) 

A.  D.  Wait  for  respondent.  The  court  erred  in  allowing 
the  testator's  widow  to  testify  as  to  the  character  of  the  sick- 
ness with  which  he  was  afflicted  about  five  years  before  his 
death,  the  manner  in  which  it  commenced  and  in  which  he 
was  affected.  {Holcomb  v.  Holcomh,  95  N.  Y.  316, 324,  325  ; 
Ixme  V.  Lam^,  Id.  494,  501,  502.)     Where  the  change  of 
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testamentary  intention  is  made  upon  a  reason  satisfactory  to 
the  testator,  it  furnishes  no  ground  for  setting  aside  the  will, 
although  the  reason  may  seem  unjust  to  a  court  investigating 
the  question,  (//bm  v.  Pulhncm^  72  N.  Y.  270,  276,  278.) 
There  was  a  total  failure  of  proof  sufficient  to  avoid  the  will 
on  the  ground  of  undue  influence,  {filwpp  v.  FvUerton^  34 
N.  Y.  190,  196,  197;  Horn  v.  PuUman,  72  id.  269,  278;  In 
re  Martin,  98  id.  193 ;  RewUU  v.  Elmer,  103  id.  161 ;  Heh- 
ha/rd  V.  Haughicm^  70  id.  62 ;  Sheridan^  as  ExemUor^  v. 
Houghton,  16  Hun,  628 ;  In  re  Will  of  Ohapvmn,  27  id.  573 ; 
In  re  Will  of  Chase,  41  id.  204.)  The  communications  testi- 
fied to  by  the  attorneys  of  the  testator,  who  signed  the  will 
as  subscribing  witnesses,  as  made  to  them  by  the  testator,  were 
not  such  as  an  attorney  or  counselor  is  prohibited  from  dis- 
closing under  section  835  of  the  Code.  Under  the  issue  of 
fraud,  imposition  and  undue  influence  raised  by  contestant, 
they  were  clearly  competent  and  admissible  as  a  part  of  the 
res  gestcB,  {Clapp  v.  FuU&rion,  34  K  Y.  190,  194,  195; 
In  re  Freemmi,  46  Hun,  468, 463 ;  In  re  Ross,  87  N.  Y.  514.) 
The  contestants,  Mrs.  Coleman  and  Seelej',  were  not  compe- 
tent witnesses  as  to  personal  transactions  and  conversations 
between  them  and  testator.  (Code,  §  829 ;  Schoonmaker  v. 
Wolford,  20  Hun,  166 ;  Snyder  v.  Shennan,  23  id.  139 ; 
Lane  v.  La/ne,  95  N.  Y.  494,  501.)  This  court  will  not  reverse 
such  a  decree  for  an  error  in  the  admission  or  rejection  of  evi- 
dence, "  unless  it  appears  to  the  court  that  exceptant  was  neces- 
sarily prejudiced  thereby."  (Code,  §  2545  ;  Horn  v.  PuUman, 
72  N.  Y.  269 ;  Brick  v.  Brick,  56  id.  144 ;  In  reRoss,  87  id. 
514 ;  Snyder  v.  Sherman,  88  id.  656.) 

KuGER,  Ch.  J.  The  probate  of  the  will  of  William  Coleman, 
deceased,  was  contested  before  the  surrogate  by  his  widow 
and  several  of  his  children  and  grandchildren,  upon  the  ground 
that  he  wa3  not  of  sound  mind  and  memory  at  the  time  of  its 
execution,  and  its  execution  was  procured  through  undue 
influence,  fraud  and  intimidation  exercised  over  him  by 
ilobeii;  S.  Coleman.  The  will  was  admitted  to  probate,  and 
the  decree  was  affirmed  upon  appeal  by  the  General  Term. 
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It  is  urged,  upon  this  appeal,  that  the  evidence  produced 
before  the  surrogate  by  the  contestants,  as  to  the  mental  and 
physical  weakness  and  incompetency  of  the  testator  to  make 
a  valid  will,  is  so  strong  and  conclusive,  that  this  court  should 
reverse  the  decision  of  the  court  below  upon  the  facts. 

It  is  not  our  purpose  to  go  into  a  detailed  history  of  the 
evidence,  or  comment  upon  the  weight  and  force  of  the  various 
facts  and  circumstances  proved  on  the  trial  by  the  respective 
parties,  to  sustain  their  several  positions,  as  it  is  not  even 
claimed  by  the  appellants,  that  there  was  no  evidence  to  su})- 
port  the  decree  of  the  surrogate.  Their  utmost  contention  is 
that  the  evidence  is  so  persuasive  and  convincing,  either  of  the 
mental  incompetency  of  the  testator  or  of  the  exercise  of  undue 
influence  by  the  proponent  in  procuring  the  execution  of  the 
will,  that  the  court  should  hold,  as  matter  of  law,  that  it  was 
error  for  the  surrogate  to  admit  it  to  probate. 

The  argument  of  the  appellants  is  based,  to  a  large  extent, 
upon  evidence  which  was  admitted  on  the  trial  against  the 
objection  of  the  proponent,  and  which  we  deem  to  be  clearly 
inadmissible.  While  we  consider  the  case  made  by  the  con- 
testants upon  the  evidence  to  be  strong,  and  as  present- 
ing a  serious  question  whether  the  testator  was  competent  to 
make  a  valid  will  or  not,  yet  the  exclusion  of  the  evidence 
improperly  received  on  their  behalf  by  the  surrogate,  would 
impair  the  force  and  strength  of  their  case,  and  leave  the 
evidence  as  to  the  testator's  competency  more  nearly  balanced 
than  it  would  otherwise  be. 

A  general  outline  of  the  facts  will  be  sufficient  to  present 
the  views  we  deem  it  necessary  to  express  upon  the  determ- 
ination of  this  appeal.  Robert  S.  Coleman,  the  only  son  of  the 
testator,  was  the  proponent  of  the  will  and  one  of  the  three 
executors  named  therein;  the  others  having  renounced  or 
declined  to  act  in  that  capacity.  The  testator,  at  the  time  of 
its  execution,  was  upwards  of  eighty  years  of  age,  and  died 
within  a  year  thereafter,  lie  was  then  possessed  of  property 
mainly  consisting  of  real  estate,  of  the  value  of  about  $40,000, 
and  had  several  cliildren  and  grandchildren  who  were  in  needy 
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circumstances,  partially  dependent  upon  him  for  support,  but 
were  not  mentioned  in  or  provided  for  by  the  will,  although 
apparently  the  natural  objects  of  his  bounty.  That  instru- 
ment, after  making  slight  provisions  for  two  of  his  grand- 
children, gave  his  personal  property,  together  with  a  life  estate 
in  his  homestead,  to  his  widow,  and  the  remainder  thereof, 
together  with  a  remainder  in  the  homestead,  to  the  proponent. 
Robert  was  by  profession  a  lawyer,  and,  although  living  in 
his  father's  family  and  being  supported  by  him  until  he  was 
nearly  forty  years  of  age,  had  never  rendered  material  assist- 
ance to  the  testator,  in  his  business  affairs  and  was  not 
apparently  regarded  by  him  with  favor,  or  as  a  proper  or  fit 
person  to  have  the  management  and  control  of  business,  such 
as  that  in  which  the  testator  had  theretofore  been  engaged. 

Upon  the  trial  nmch  evidence  was  given  on  both  sides  in 
regard  to  the  mental  and  physical  condition  of  the  testittor  dur- 
ing the  three  or  four  years  preceding  his  death ;  but  no  direct 
evidence  was  produced  as  to  any  effort,  on  the  part  of  the 
proponent,  to  procure  the  making  of  a  will  by  his  father,  or 
to  influence  or  dictate  the  nature  of  its  provisions.  Tlie  proof, 
on  the  part  of  the  contestants,  as  to  the  exercise  of  undue 
influence,  is  based  wholly  upon  inference  sought  to  be  drawn 
from  the  apparently  unfriendly  relations  existing  between  the 
testator  and  his  son ;  the  alleged  unnatural  and  inequitable 
disposition  of  the  property,  the  advanced  age  of  the  testator 
and  the  absence  of  any  apparent  reason,  except  the  assumed 
existence  of  some  extraneous  influence,  for  excluding  the  other 
children  from  a  share  in  his  estate.  There  was  much  evidence 
produced  by  the  contestants  as  to  the  impairment  of  the 
mental  and  physical  condition  of  the  testator  subsequent  to 
1877,  when  it  was  claimed  that  he  had  experienced  a  paralytic 
affection,  which  caused  a  gradual  but  continuous  impairment 
of  his  faculties,  down  to  the  time  of  hii  death  in  April  1881. 

This  evidence  was  met  on  the  part  of  the  proponent  by 
nearly  an  equal  number  of  witnesses,  who  testified  to  facts  and 
circumstances  showing  the  continued  mental  soundness  of  the 
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testator's  faculties,  and  his  capacity  to  transact  business  affairs 
until  after  the  execution  of  the  will. 

The  evidence  on  the  part  of  the  contestants  is  subject  to 
the  criticism  that  much  of  it  was  given  under  the  objection 
of  the  proponent,  and  was  of  doubtful  admissibility  upon  the 
questions  litigated.  Aside  from  the  evidence  of  Mrs.  Cole- 
man, the  most  material  and  important  facts  on  the  part  of 
the  contestants  were  undoubtedly  proved  by  the  witnesses, 
Mrs.  Seelye,  the  daughter  of  the  testator,  and  the  two  physicians, 
Drs.  Clark  and  Little,  who  testified  to  the  unsoundness  of 
mind  of  the  testator  during  the  year  1877  and  subsequent 
thereto,  from  knowledge  acquired  by  them  while  attending 
him  respectively  in  a  professional  capacity.  This  evidence 
was  duly  objected  to  by  the  proponent,  but  was  admitted 
against  such  objection.  So  far  as  the  evidence  of  the  medical 
witnesses  is  concerned,  there  can  be  but  little  doubt  of  its 
inadmissibility,  and  it  should  have  been  disregarded  by  the 
surrogate  in'determining  the  question  of  the  testator's  mental 
and  physical  condition.  It  s«ems  to  us  that  this  evidence 
falls  clearly  within  the  prohibition  contained  in  section  834  of 
the  Code,  as  illustrated  and  applied  in  recent  decisions  of  this 
court.  {Grattan  v.  Met  Life  Ins.  Co,,  80  ^.  Y.  296 ;  Ming" 
ion  V.  Mut,  Life  Ins.  Co.,  67  id.  185;  Westover  v.  ^tna 
Ins.  Co.,  99  id.  56 ;  Peoples.  Schuyler.  106  id.  318 ;  Renihan 
V.  Denntn,  103  id.  574.) 

It  is  perhaps  not  important  that  we  should  comment  upon 
the  propriety  of  the  rulings  on  the  trial  in  reference  to  the 
evidence  on  the  part  of  the  contestants,  since,  in  any  event, 
whether  it  be  considered  or  not,  we  are  of  the  opinion  that 
the  question  of  the  testator's  mental  condition,  and  the  exercise 
of  undue  influence  over  him,  in  respect  to  the  execution  of 
the  will,  was  one  of  fact  to  be  determined  by  the  trial  court. 
Whatever  may  be  said  of  the  evidence,  we  are  clearly  of  the 
opinion  that  not  only  was  there  evidence  upon  whidi  the 
decision  of  the  surrogate  could  properly  be  supported ;  but 
there  was  no  such  preponderance  as  to  the  testator's  mental 
SicKELs— Vol.  LXVI.    29 
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incapacity  to  make  a  valid  will,  as  would  have  authorized  a 
reversal  by  an  appellate  tribunal  of  the  surrogate's  decree 
determining  that  fact  in  favor  of  the  proponent.  {In  re  Ross^ 
87  N.  Y.  514;  In  re  Cottrell,  95  id.  333 ;  Hewlett  v.  Ebner, 
103  id.  161.) 

The  most  material  question  in  the  case  arises  over  the  excep- 
tion taken  by  the  contestants  to  the  admission  of  the  evidence 
of  the  witnesses  Hughes  and  Northrup,  as  to  conversations 
had  by  them,  respectively,  with  the  testator  at  the  time  of 
receiving  instructions  in  reference  to  a  draft  of  the  will  offered 
for  probate,  and  another  drawn  about  two  years  previously 
by  the  same  attorneys.  The  testimony  given  by  these  wit- 
nesses was  undoubtedly  very  material  and  important  in  its 
bearing  upon  the  issue  tried,  and  if  erroneously  admitted 
would  lead  to  a  reversal  of  the  judgment  appealed  from. 

The  evidence  showed  that  the  witnesses  were  a  firm  of 
lawyers,  residing  at  Sandy  Hill,  and  were  employed  by  the 
testator  in  their  professional  capacity  to  draw  suoli  wills,  and 
that  the  conversations  testified  to,  were  had  with  them  for  the 
purpose  of  enabling  them  to  execute  the  instructions  of  the 
testator.  That  these  interviews  were  had  in  pursuance  of  and 
under  the  sanction  of  a  professional  employment,  and  that 
communications  made  by  a  client  under  such  circumstances  to 
his  attorneys,  were  clearly  within  the  protection  of  the  statute, 
we  have  no  doubt.  ( Westover  v.  ^tna  Ins.  Co.^  supra ; 
Renihan   v.   Dennin^   supra;  Code  of  Civil  Pro.  §  835.) 

The  prohibition  of  the  statute,  therefore,  applies  to  these 
communications,  and  they  were  inadmissible  as  evidence 
unless  brought  within  the  provisions  of  section  836,  author- 
izing'their  disclosure.  By  that  section  the  pledge  of  secrecy 
imposed  by  the  statute  is  to  be  observed,  unless  its  provisions 
"  are  expressly  waived  "  by  the  client.  There  is  nothing  in 
tliis  section  requiring  the  waiver  to  be  made  in  writing,  or  in 
any  particular  form  or  manner,  or  at  any  particular  time  or 
place ;  but  it  is  required  to  be  an  express  waiver,  and  made 
in  such  manner  as  to  show  that  the  testator  intended  to  exempt 
the  witnesses,  in  the  particular  instance,  from  the  prohibition 


1888.]  Matter  op  Coleman.  227 

Opinion  of  the  Court,  per  Rugeb,  Cli.  J. 

imposed  by  the  statute.  An  examination  of  the  will  itself,  as 
well  as  the  evidence  of  all  of  the  witnesses  present  on  the 
occasion  of  its  execution,  concur  in  establishing  the  fact  that 
the  testator  requested  both  Hughes  and  Northrup  to  sign  the 
attestation  clause  of  his  first  as  well  as  of  his  second  will,  as 
¥ritnesses  thereto.  That  request  impUes  not  only  information 
as  to  the  necessity  of  such  signatures  to  the  validity  of  the 
instrument  executed,  but  also  knowledge  of  the  obUgations 
which  they  assumed  in  respect  to  the  proof  thereof  after  his 
death.  He  must  have  been  aware  that  his  object  in  making 
a  will  might  prove  to  be  ineilectual  unless  these  witnesses 
could  be  called  to  testify  to  the  circumstances  attending  its 
execution,  including  the  condition  of  his  mental  faculties  at 
that  time. 

The  condition  of  the  testator's  mind,  as  evidenced  by  his 
actions,  conduct  and  conversation  at  the  time  of  making  a 
will,  is  a  part  of  the  res  gestm  of  the  transaction,  and  wit- 
nesses thereto  are  competent  to  speak  thereof,  and  give 
opinions  in  relation  thereto,  without  any  other  knowledge 
thereof  except  that  derived  from  his  conduct  on  such  occa- 
sions. {Clapp  V.  Fidlerton^  34  N.  Y.  190;  Ilolcomb  v.  Hol- 
c&mh,  95  id.  316.) 

The  law  presumes  knowledge  on  his  part  of  its  provisions, 
and  that  what  lie  does  deliberately  is  done  with  a  full  compre- 
hension of  the  legal  eilect  of  his  act,  and  the  duty  which  it 
imposes  upon  those  who  comply  with  his  request.  It  would 
be  contrary  to  settled  rules  of  law  to  ascribe  to  the  testator  an 
intention,  while  making  his  will  and  going  tlirough  the  forms 
required  to  make  it  a  valid  instrument,  to  leave  in  operation 
the  provisions  of  a  statute  which  he  had  power  to  waive,  but 
which,  if  not  waived,  might  frustrate  and  defeat  the  whole 
object  of  his  action.  It  cannot  be  doubted  that,  if  a  client  in 
his  lifetime  should  call  his  attorney  as  a  witness  in  a  legal  pro- 
ceeding, to  testify  to  transactions  taking  place  between  himself 
and  his  attorney,  while  occupying  the  relation  of  attorney  and 
client,  such  an  act  would  be  held  to  constitute  an  express 
waiver  of  the  seal  of  secrecy  imposed  by  the  statute,  and  can 
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it  be  any  less  so  when  the  client  has  left  written  and  oral 
evidence  of  his  desire  that  his  attorney  should  testify  to  facts, 
learned  through  their  professional  relations,  upon  a  judicial 
proceeding  to  take  place  after  his  death?  We  think  not. 
{McETmney  v.  G.  St,  etc,,  R,  Ji.  Co.,  104  K  Y.  352.)  The  act 
of  the  testator,  in  requesting  his  attorneys  to  become  witnesses  to 
his  will,  leaves  no  doubt  as  to  his  intention  thereby  to  exempt 
them  from  the  operation  of  the  statute,  and  leave  them  free 
to  perform  the  duties  of  the  office  assigned  them,  unrestrained 
by  any  objection  which  he  had  power  to  remove. 

We  have  carefully  examined  other  points  made  by  the 
appellant  upon  the  argument  and  in  the  printed  brief  sub- 
mitted to  the  court,  but  find  no  material  error  committed  by 
the  trial  court,  which  entitles  the  appellant  to  a  reversal  of  the 
judgment. 

The  judgment  should,  therefore,  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Sarah  A.  Rogers  as  Executrix,  etc.,  Respondent,  v.  George 
W.  Rogers,  Impleaded,  etc..  Appellant. 

The  fact  that  one  of  several  testamentary  trustees  is  one  of  the  beneficiaries 
under  the  trust  does  not  incapacitate  him  from  acting  as  ti'Ustee.  He 
can  act  freely  as  to  the  other  beneficiaries  and,  as  to  himself,  his  oo-tnistees 
can  exercise  the  control  and  judgment  improper  for  him. 

In  case  the  other  trustees  decline  to  act,  the  court  may  either  supply  their 
place  or  take  upon  itself  the  execution  of  the  trust  so  far  as  it  ought  not 
to  be  executed  by  said  trustee  and  beneficiary. 

The  will  of  R.  nominated  his  wife  as  executrix  and  four  others  as  execu- 
tors. It  gave  his  estate  to  the  executrix  and  executors  in  trust,  to  invest 
and  pay  to  his  wife  during  life,  or  until  she  should  marry,  so  much  of  the 
income  as  might  be  necessary  for  the  comfortable  support  of  herself  and 
the  testator's  mother,  and  the  maintenance  and  education  of  the  testator's 
chfldren.  In  case  the  whole  of  such  income  should  be  insufiScient  for 
the  purposes  specified,  the  wiU  authorized  said  trustees  "  to  apply  to  that 
purpose  so  much  of  the  principal  sum  invested  as  may  be  necessary  to 
make  up  the  deficiency."  The  testator  left  but  little  personal  estate,  and 
resort  to  the  real  estate  became  necessary  to  carry  out  the  purposes  of 
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the  trust.  EM,  that  the  trustees  had  power,  under  and  pursuant  to 
orders  of  the  court  directing  it,  to  borrow  money  for  such  purposes,  and 
to  mortgage  the  real  estate  to  secure  the  same;  that  the  court  had  power 
to  make  the  orders  and  that,  therefore,  mortgages  so  executed  were  valid. 

(Argued  October  8,  1888;  decided  November  27,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  July  18,  1879,  which  affirmed  a  judgment  of  the 
Special  Term  herein.     {Mem,  of  decision  below,  18  Hun,  409.) 

This  action  was  brought  by  plaintiff,  as  executrix  of  the 
last  will  and  testament  of  Patrick  L.  Rogers,  deceased,  for 
the  purpose  of  obtaining  a  construction  of  his  will  in  the  par- 
ticulars stated  in  the  complaint,  the  substance  of  which,  as 
well  as  the  facts  pertinent  to  the  questions  discussed,  are  set 
forth  in  the  opinion. 

The  will,  after  providing  for  the  payment  of  the  testator's 
debts  and  funeral  expenses,  contained  the  following  provisions : 

"  Second.  All  the  rest,  residue  and  remainder  of  my  estate, 
property  and  effects  of  every  nature  or  kind,  which  may 
remain  after  the  payment  of  my  just  debts  and  funeral 
expenses,  I  give,  devise  and  bequeath  to  my  executrix  and 
executors  hereinafter  named,  or  such  of  them  as  shall  assume 
the  execution  of  this,  my  will,  the  survivors  and  survivor,  in 
trust,  nevertheless  to  invest  and  keep  the  same  invested,  in 
such  a  manner  as  they  may  see  fit  until  the  distribution  of  my 
estate,  as  hereinafter  provided,  and  to  collect  and  receive  the 
rents,  income  or  profit  thereof,  and  dispose  of  the  same  as 
follows : 

"  I^i/rst  To  pay  to  my  beloved  wife  during  her  natural  life, 
or  until  she  shall  marry  again,  or  until  the  youngest  of  my 
living  children  shall  attain  the  age  of  twenty-one  years,  which- 
ever event  shall  first  happen,  so  much  of  the  income  and 
profit  of  my  estate  as  may  be  necessary  for  the  comfortable 
support  of  herself  and  my  mother,  and  the  maintenance  and 
education  of  my  said  children,  and  in  case  the  whole  of  such 
income  shall  be  insufficient  for  the  support  of  my  wife  and 
mother  and  the  maintenance  and  education  of  my  children,  or 
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Buch  of  them  as  may  be  minors,  then,  and  in  that  case,  I 
authorize  my  executors  and  executrix  to  apply  to  that  purpose 
so  much  of  the  principal  sum  invested  as  may  be  necessary  to 
make  up  the  deficiency. 

"  Second,  Upon  the  youngest  of  my  living  children  attain- 
ing the  age  of  twenty-one  years,  I  direct  my  executors  and 
executrix,  in  case  my  wife  shall  then  be  living  and  unmarried, 
to  invest  so  much  of  my  estate  as  may  be  necessary  to  produce 
an  annuity  of  $1,000  per  year,  and  to  pay  the  same  to  my  said 
wife  during  her  lifetime,  or  until  slie  shall  marry  again,  for 
the  support  and  maintenance  of  herself  and  my  mother  and 
such  of  my  children,  if  any,  who  may  need  assistance.  And 
to  divide  all  the  rest,  residue  and  remainder  of  my  estate 
equally  among  such  of  my  children  as  shall  then  be  living, 
but  in  case  any  of  my  children  shall  have  died,  leaving  lawful 
issue  him  or  her  surviving,  then  to  divide  the  same  between 
such  of  my  children  as  shall  then  be  living,  and  tlie  issue  of 
any  so  deceased  in  sucli  manner,  that  the  child  or  children  of 
one  so  deceased  shall  take  tlie  same  share  that  his,  her  or  their 
parent  would  have  taken  if  living. 

"  Third,  Upon  the  death  or  marriage  of  my  said  wife, 
whichever  event  may  first  happen,  in  case  my  youngest  living 
child  shall  have  then  attained  the  age  of  twenty-one  years,  I 
direct  my  executors  and  executrix,  after  making  a  suitable 
provision  for  the  support  of  my  mother  during  her  lifetime, 
to  divide  all  the  rest,  residue  and  remainder  of  my  estate 
which  may  then  remain  equally  between  such  of  my  children 
as  shall  then  be  living,  or  in  case  either  of  my  said  children 
shall  have  died,  leaving  lawful  issue,  him  or  her  surviving, 
then  to  divide  the  same  between  such  child  or  children  of 
mine  as  shall  then  be  living,  or  the  issue  then  living  of  any 
deceased  child,  in  such  manner  that  the  child  or  children  shall 
take  the  same  sliare  which  liis,  her  or  their  parent  would  have 
taken  if  then  living. 

'*  Fourth.  In  case  the  youngest  of  my  living  children  shall 
not  have  attained  the  age  of  twenty-one  years  at  the  death  or 
marriage  of  my  said  wife,  then,  and  in  that  case,  I  direct  my 
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executors  and  executrix  to  apply  the  said  rents  and  income  of 
my  estate,  or  so  much  thereof  as  may  be  necessary  for  the 
purpose,  to  the  support  and  maintenance  of  my  mother  during 
her  lifetime,  and  the  maintenance  and  education  of  my  minor 
children  until  the  youngest  of  my  living  children  shall  attain 
the  age  of  twenty-one  years,  and  upon  the  youngest  of  my 
living  children  attaining  full  age,  to  divide  the  whole,  rest, 
residue  and  remainder  of  my  estate,  except  so  much  as  may 
be  necessary  for  the  support  of  my  mother,  between  such  of 
my  children  as  shall  then  be  living  and  the  descendants  of  any 
who  may  have  died  leaving  issue,  in  such  manner  that  the 
child  or  children  of  any  deceased  children  shall  take  the  same 
share  which  his,  her  or  their  parent  would  have  taken  if  living. 

"  Lastly.  I  here  nominate,  constitute  and  appoint  my  wife 
Sarah  A.  Rogers,  executrix,  and  my  friends  Peter  Murray, 
Samuel  B.  Barton  and  Charles  Griffiths,  all  of  the  city  and 
county  of  New  York,  merchants ;  Daniel  O'Connor  of  said 
city,  builder,  executors  of  this  my  last  will  and  testament." 

The  further  material  facts  are  stated  in  the  opinion. 

C,  K,  Corliss  for  appellant.  The  executrix  cannot  be  a 
trustee  for  herself.  {Magoffen  v  Patton,  3  Edw.  Ch.  65,  68 ; 
Coster  V.  LoriUard,  14  Wend.  265,  354,  355,  380,  381 ;  Craig, 
V.  Hone,  2  Edw.  554;  Firemens'  L.  cfe  T,  Co,  v.  Carroll, 

5  Barb.  615,  616,  643,  652 ;  Bundy  v.  Bundy,  38  N.  Y.  417 ; 
Wetraore  v.  Parker,  52  id.  450,  459 ;  Amory  v.  Lord,  9  id. 
411.)  Legacies  dependent  on  a  void  trust  fall  with  it.  {Haw- 
ley  V.  James,  16  Wend.  174 ;  Arnold  v.  Gilbert,  3  Sandf.  Ch. 
531 ;  Slomim  v.  S locum,  4  Edw.  613;  Jackson  v.  Jansen 

6  Johns.  73.)  When  a  devise  of  lands  in  trust  is  void,  the 
lauds  descend  to  the  testator's  heirs.  {Post  v.  Hover,  33 
N.  Y.  598,  599;  Benedict  v.  WeU>,  98  id.  460,  466.)  The 
power  given  to  the  trustee,  *'  to  invest  and  keep  invested  the 
trust  estate,"  implies  a  power  in  trust  to  sell  the  real  estate. 
(4  Kent's  Com.  319  ;  Morton  v.  Morton,  8  Barb.  18 ;  Borland 
V.  Dm^land,  2  id.  63 ;  Bogert  v.  Hertell,  4  Hill,  492 ;  Devone 
V.  Fam/nvng,  2  Johns,  Ch.  252.)     The  duty  of  selling  the  real 
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property  for  the  purpose  of  investment  was  required  by  the 
will  and  the  law  to  be  performed  by  the  trustee  immediately 
on  the  death  of  the  testator.  {Stagg  v.  Jdcks'm,  1  N.  Y. 
212 ;  Meakifigs  v.  Cromwell^  6  id.  136 ;  Savage  v.  Bum- 
ham,  17  id.  569 ;  Dodge  v.  Pond,  23  id.  69 ;  White  v. 
Howard,  46  id.  144;  Ma/nice  v.  Ma/nice,  43  id.  372; 
Lent  V.  Howard,  89  id.  169  ;  Wells  v.  WeUs,  88  id.  331 ;  Kams 
v.  OoU,24.  Wend.  659;  Robert  v.  Cowing,  89  K  Y.  239.) 
Land  directed  to  be  converted  into  personalty  is,  in  equity, 
for  all  the  valid  purposes  of  the  will,  considered  as  the  species 
df  property  into  which  it  is  directed  to  be  converted.  {Meak- 
ings  V.  Cromwell,  5  N.  Y.  136 ;  Johnson  v.  Bennett,  39  Barb. 
237 ;  Savage  v.  Bumham,  17  N.  Y.  569 ;  White  v.  Howard^ 
46  id.  162 ;  Shumway  v.  Harmon,  6  T.  &  C.  626 ;  Shipynan 
V.  Rollins,  98  N.  Y.  311,  326.)  All  mortgagees  who  claim  to 
hold  their  mortgages  under  this  will  are  presumed  to  know  the 
contents  of  the  will,  and  are  thus  presumed  to  know  that 
the  executrix  and  pseudo  trustee  had  no  power  under  the  will 
to  execute  such  mortgages.  {Allen  v.  De  Witt,  3  N.  Y.  284.) 
A  power  to  sell  and  convey  does  not,  in  itself,  confer  a  power  to 
mortgage.  ( Wa^dro?i  v.  McComh,  1  Hill,  111 ;  Blomner 
V.  Waldron,  3  id.  361 ;  Contant  v.  Peross,  3  Barb.  128 ; 
Cumming  v.  Williamson,  1  Sandf.  Ch.  17 ;  AUen  v.  De  Witt, 
3  N.  Y.  284 ;  A,  Fire  Ins.  Co.  v.  Bay,  4  id.  19.)  The  trust 
property  cannot  be  charged  by  the  trustee,  except  so  far  as  he 
is  authorized  by  the  terms  of  the  trust.  {DAinoreaux  v.  Van 
Rensselaer,  1  Barb.  Ch.  34.)  The  will  nowhere  empowers 
either  the  trustee  or  the  executrix  to  mortgage  the  realty, 
and,  therefore,  the  court  could  not  authorize  Mrs.  Rogers,  as 
trustee,  to  execute  the  mortgages.  {Douglas  v.  Cruyer,  80 
N.  Y.  15.)  This  clause  of  the  will  requires  the  executors 
and  executrix  to  do  acts,  and  to  perform  duties  which 
cannot  be  done  and  performed  without  a  trust.  Under  the 
second  clause  in  the  will  the  executors  are  trustees,  and  the 
estate  vests  in  them  as  such  by  necessary  implication.  {Leg- 
gett  V.  Perkins,  2  K".  Y.  297 ;  Craig  v.  Craig,  3  Barb.  Ch.  76 ; 
Vail  V.  Vail,  4  Paige,  317 ;  S.  C,  7  Barb.  226 ;  Meakings  v. 
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CromweU,  5  K  Y.  140,  141 ;  Leggett  v.  Hunter,  19  id.  454; 
Knox  V.  Jones,  47  id.  389.)  Neither  the  trustees  nor  the 
beneficiaries,  nor  all  united,  could  convey  the  property  and 
thus  destroy  the  trust.  (3  R.  S.  2176,  2183,  §§  14,  63,  65 ; 
Cruger  v.  Jones,  18  Barb.  467 ;  Lent  v.  Howard,  89  N.  Y.  181 ; 
Douglas  v.  Cruger^  80  id.  15.)  If  there  was  an  equitable  con- 
version the  trust  was  a  trust  of  personal  property.  (  Wells  v. 
Wells,  88  N.  Y.  331 ;  KaneY.  Gott,  24  Wend.  659.)  A tnist 
of  personal  property  suspends,  during  its  continuance,  the 
absolute  ownership.  (3  R.  S.  2256,  §§1,2;  EveriU  v.  Everiti, 
29  N.  Y.  39,  71,  72 ;  Smith  v.  Edward,  88  id.  102 ;  Knox  v. 
Jones,  47  id.  390,  397 ;  Oott  v.  Cook,  7  Paige,  521,  536 ; 
ScheiUer  v.  Smith,  41  K  X.  328 ;  Shipman  v.  RoUins,  98  id. 
311 ;  Wells  v.  Wells,  88  id.  332.)  The  provisions  of  the  statute 
declaring  that  neither  the  trustee  nor  the  beneficiary,  in  case 
of  a  trust  of  real  estate,  can  alienate  their  respective  interests 
and  destroy  the  trust,  have  been  held  applicable  to  trusts  of 
personal  property.  {Lent  v.  Howard,  89  N.  Y.  181;  draff 
V.  Bonnett,  31  id.  9,  13 ;  Williams  v.  Thorn,  70  id.  270 ; 
Gott  V.  Cook,  7  Paige,  521,  536 ;  Catting  v.  Cutting,  86 
K  Y.  546;  3  R.  S.  2256,  §§  1,  2,;  2176,  ^  14,  15.)  The 
trust  is  an  entirety  and  cannot  be  held  void  in  part  and  valid 
as  to  the  balance,  but  it  is  void  in  toto.  {Am/yry  v.  Lord^ 
9  N.  Y.  403 ;  McSorelyv.  Wilson,  4  Sandf.  Ch.  515 ;  Field  v. 
Field,  Id.  528;  Knox  v.  Jones,  47  N.  Y.  389;  Hawley  v. 
Jam^es,  16  Wend.  61,  167,  168 ;  Benedict  v.  Webb,  98  id.  460, 
466 ;  Shipman  v.  RoUins,  Id.  311,  330 ;  Holm^  v.  Mead,  52 
N.  Y.  332,  345 ;  Irmng  v.  De  Kay,  9  Paige,  523 ;  CoUon  v. 
Fox,  67  N.  Y.  348 ;  Woodruffs.  Cook,  61  id.  638.)  The  trust 
being  void,  the  power  to  mortgage  or  sell  (if  any)  necessarily 
fails  with  the  trust.  {Hetzel  v.  Barber,  69  N.  Y.  13 ;  Jach- 
son  V.  Jansen,  6  Johns.  73  ;  Sharpstein  v.  TiUou^  3  Cow.  651 ; 
Benedict  v.  Webb,  98  N.  Y.  460,  467 ;  Brewer  v.  Brewer, 
11  Hun,  147,  153 ;  4  Edw.  Ch.  613.)  The  written  consent  of 
the  adult  defendants  to  the  entry  of  the  order  of  March  30, 
1874,  is  evidence  of  a  fraudulent  collusion  between  them  and 
SioKELs— Vol.  LXVI.        30 


234  ROGKRS  V.   ROOEBS.  [Nov., 


Opinion  of  the  Court,  per  Finch,  J. 


the  pretended  trustee,  the  plaintiff,  to  deprive  the  infant 
defendants  of  their  title  to  the  real  property  inherited  by  them 
from  their  father.  ( WrifflU  v.  Jifiiler,  8  N.  Y.  9 ;  S,  (7., 
1  Sandf.  Oh.  103 ;  Litchjidd  v.  BurweU,  5  How.  341.)  Even 
if  the  written  consent  was  necessary  from  the  adult  defend- 
ants, then  it  was  necessary  from  the  infant  defendants.  But 
the  guardian  ad  litem  could  give  no  such  consent.  {LUchfidd 
V.  Burwdl^  6  How.  341.)  Even  if  the  written  consent  of  the 
adult  beneficiaries  that  the  order  dated  March  30, 1874,  might 
be  made  and  entered  by  the  court,  be  not  evidence  of  fraudu- 
lent collusion,  it  does  not  render  the  order  valid.  {Boerum  v. 
Schmck,  41  K  Y.  192,  193 ;  Douglas  v.  Cruger,  80  id.  15.) 

Samud  F.  Speyer  for  respondent.  If  the  trust  is  invalid 
as  to  Sarah  A.  Rogers,  it  is  valid  as  to  the  other  beneficiaries. 
{Post  V.  Ho^er,  33  N.  Y.  593 ;  Manicev.  Manice,  43  id.  303, 
384.)  Sarah  A.  Rogers  can  be  trustee  for  herself,  and  if  she 
cannot,  the  court  will  not  allow  the  trust  to  fail  on  that  account. 
It  will  appoint  another  trustee.  {Bnmdy  v.  Bmndy^  38 
K  Y.  410.) 

Finch,  J.  The  principal  questions  argYied  before  us  are  not 
in  the  case,  and  should  not  be  considered. 

The  action  was  brought  soon  after  the  death  of  testator  by 
his  wife,  as  executrix,  who  had  alone  qualified.  The  com- 
plaint sought  a  construction  of  the  will  in  two  respects,  about 
which  alone  it  alleged  that  doubts  had  arisen.  The  first  was 
whether  the  executrix  was  authorized  to  convert  the  estate,  or 
any  part  thereof,  into  money  before  distribution;  and  the 
second  was  whether,  during  the  minority  of  Beatrice,  who  was 
the  youngest  child  living  at  testator's  death,  the  executrix 
could  sell  any  part  of  the  property,  and,  in  case  of  necessitj^ 
apply  principal  as  well  as  income  to  her  support  and  that  of 
the  minors.  There  was  no  suggestion  of  the  invalidity  of  the 
trust  for  any  reason,  or  that  the  testator  died  intestate  as  to 
the  rest  and  residue  of  his  estate,  but  assuming  the  validity 
of  the  trust,  the  questions  raised  were  as  to  the  authority  of 
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the  executrix  under  it.  The  relief  asked  was  a  construction 
of  the  will  in  the  respects  suggested  and  in  any  others  which 
might  be  raised  by  the  answers  or  properly  brought  before 
the  coui-t.  The  deceased  left  eleven  children,  six  of  whom 
were  minors  at  his  death,  for  whom  a  guardian  ad  litem  was 
appointed,  the  adults  appearing  by  counsel  of  their  own. 
None  of  the  answers  raised  any  new  questions,  or  suggested 
any  difficulties  to  be  solved  beyond  those  stated  in  the  com- 
plaint. Upon  these  pleadings  the  case  went  to  trial.  Wliat 
then  occurred  we  do  not  knt>w,  for  this  appeal  stands  alone 
upon  the  judgment  record,  no  case  having  been  made,  and  we 
are  bound  to  assume  that  the  only  questions  tried  and  decided 
were  those  raised  by  the  pleadings.  In  October,  1869,  or 
almost  twenty  years  ago,  judgment  was  rendered.  In  that 
judgment  there  is  no  trace  of  any  determination  founded 
upon  a  claim  or  allegation  at  any  time  made,  that  the  trust 
was  void.  Outside  of  the  formal  facts  the  principal  further  find- 
ing was  that,  of  the  five  persons  named  as  executors  and  execu- 
trix of  the  will,  Mrs.  Rogers  alone  qualified.  As  she  was  bene- 
ficiary, to  some  extent,  in  the  trust,  the  question  raised  was 
whether  she  could  act  also  as  trustee,  and  could  sell  and  convey 
the  property  and  appropriate  not  only  income  but  principal. 
The  court  adjudged  that  she  could,  but  since  she  was  one  of  the 
beneficiaries  took  upon  itself  the  execution  of  the  trust,  so 
far  as  her  discretion  was  concerned,  and  sent  it  to  a  referee  to 
ascertain  and  report  what  had  been  done  with  the  personal 
estate  and  income  received ;  what  sum  was  needed  for  the 
widow  and  the  support  and  education  of  the  minors;  and 
what  was  the  net  value  of  the  estate  and  its  income,  and  what 
part  or  parts  could  be  sold  or  mortgaged.  The  judgment 
also  authorized  any  of  the  parties  upon  the  foot  of  the  decree 
to  apply  for  further  instructions.  All  this  assumed,  as  did 
the  pleadings,  the  vahdity  of  the  trusts,  and  determined  only 
the  authority  of  the  executrix  in  the  emergency  which  had 
occurred.  The  referee  reported,  and  upon  the  filing  of  his 
report,  and  after  hearing  all  parties,  the  court  ordered  that 
the  executrix  borrow,  upon  mortgage,  $15,000  oi  the  Mutual 
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Life  Insurance  Company  of  New  York,  and  directed  how 
much  of  it  annually  should  be  applied  to  the  use  of  the  widow, 
and  how  much  to  the  support  of  the  minors  and  their  educa. 
tion.     The  present  appellant,  George  W.  Rogers,  now  of  full 
age,  was  then  one  of  the  minors,  and  reaped  his  share  of  the 
benefit  of  the  loan.     This  order  was  made  in  Febniary,  1870. 
In   August   1871,  under  another  order  of  the  court,  the 
executrix  borrowed,  on  bond  and  mortgage,  of  Fernando  Yznaga 
$21,000,  with  which  the  previous  loan  was  paid  off  and  the 
surplus  applied  to  the  use  of  widow  and  minors  as  directed. 
In  May  1872,  she  borrowed,  under  a  sin:iilar  order,  $15,000  of 
Elizabeth  Rapelye.     In  October  1873,  she  presented  a  further 
petition,  showing  tliat  the  real  estate  by  reason  of  railroad 
improvements  had  increased  in  value  $50,000,  or  more  than 
the  amount  of  the  incumbrances ;  that  taxes,  interest,  legal 
expenses,  etc.,  added  to  medical  bills  for  sickness  in  the  family 
and  the  support  and  education  of  the  minors,  made  it  necessary 
to  borrow  an  additional  $10,000.     A  reference  was  ordered  to 
ascertain  the  facts.     Upon  the  coming  in  of  the  report  and 
upon  a  stipulation  signed  by  all  the  adult  children,  at  that 
time  eight  in  number,  leaving  but  three  minors,  of  whom 
George  W.  Rogers   was  one,  and   had  reached  the   age  of 
nineteen  years,  an  order  was  made  permitting  such  new  loan. 
The  record  does  not  show  whether,  it  was  obtained,  though  it 
probably  was.     Two  years  later,  or  in  1875,  George  W.  Rogers 
became  of  full  age.     For  four  years  thereafter,  or  until  March 
1879,  he  appears  to  have  remained  silent,  but  at  that  date  an 
order  was   entered  substituting,  as  his  attorney  in  the  case, 
Cyrus  K.  Corliss,  in  the  room  of  the  guardjan  ad  litem^  and 
thereupon,  ten  years  after  the  decision  was  rendered,  an  undated 
paper  was  filed,  signed  by  the  new  attorney,  containing  excep- 
tions to  the  findings  of  the  trial  judge.     This  paper  is  the  first 
trace  of  anything  like  an  objection  or  exception  along  the  line 
of  the  proceedings ;  and  upon  its  basis  it  is  now  sought  to 
overthrow  and  invahdate  the  trust,  to  break  down  with  it  the 
power  of  sale,  and  sweep  away  utterly  about  $50,000  of  loans 
upon  which  this  family  have  Kved  and  this  appellant  has  been 
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supported  and  educated.  His  adversary  raises  no  question  as 
to  the  regularity  of  the  exceptions  filed,  but  looks  with  suffi- 
cient cheerfulness  upon  the  effort,  to  sign  a  stipulation  waiving 
any  undertaking  on  appeal  to  this  court  or  any  deposit  of 
money  in  lieu  thereof. 

Under  these  circumstances,  I  think  it  our  duty  to  refuse  to 
consider  any  question  beyond  the  single  one  raised  and  decided 
by  the  Special  Term,  and  hold  the  appellant  to  a  rigid  and 
strict  observance  of  the  rules  of  law.  All  his  exceptions,  save 
one,  should  be  disregarded,  because  too  general,  and  taken  to 
the  whole  of  the  conclusions  of  law  specified  by  their  number, 
some  portions  of  which,  at  least,  were  beyond  question  correct, 
and  what  portions  it  was.  intended  specifically  to  assail  it  is 
impossible  to  say  ;  and  none  of  them  can  raise  a  question  not 
involved  in  the  case,  but  they  must  all  stand  upon  the  assump- 
tion that  the  trust  was  valid  in  its  creation,  leaving  open  only 
the  inquiry  whether  it  could  be  administered  by  Mrs.  Rogers 
under  the  emergency  which  had  arisen. 

Two  questions,  and  only  two,  are,  therefore,  presented  by  this 
appeal :  First,  whether  Mrs.  Rogers,  being  beneficiary,  could 
also  act  as  trustee  ;  and  second,  whether  the  orders  directing 
the  mortgages  were  legal  and  valid. 

The  will  did  not  attempt  to  unite  in  the  same  person  the 
office  of  trustee  and  the  interest  of  beneficiary.  Its  terms 
associate  with  the  executrix  four  other  persons  as  executors 
and  to  the  five,  or  such  of  them  as  should  qualify,  the  residue 
was  given  in  trust.  The  widow  could  act  freely  as  to  the 
beneficiaries  other  than  herself,  and  as  to  herself  four  remained 
who  could  exercise  the  control  and  judgment  improper  for 
her.  Trusts  thus  constituted  are  quite  common,  and  although 
the  trustees  other  than  the  beneficiary  may  die  or  decline  to 
act,  the  court  has  power  to  supply  their  place,  or,  if  need  be,  i 
take  upon  itself  the  execution  of  the  trust,  so  far  as  it  ought 
not  to  be  executed  by  the  trustee  who  is  also  beneficiary.  In 
this  case  the  emergency  happened.  The  four  executors  refused 
to  qualify,  and  Mrs.  Rogers  became  sole,  executrix,  and  that 
raised  the  question  upon  which  the  Special  Term  passed,  not 
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of  the  validity  of  the  trust  in  its  creation,  but  how  it  could  or 
should  be  executed  in  view  of  the  emergency  which  had 
arisen.  The  court  substituted  its  own  discretion  for  that  of 
the  trustee.  Through  its  own  officers  it  inquired  into  the 
facts,  and  dictated  in  detail  all  that  should  be  done.  It  might 
have  appointed  a  new  trustee,  but  having  itself  exercised  all 
the  discretion  reposed  anywhere,  it  might  direct  the  mere 
formal  act  of  giving  the  mortgage  and  distributing  the  money 
in  the  proportions  dictated  to  Mrs.  Rogers,  for  the  amount 
going  to  her  was  fixed,  and  that  set  apart  for  the  minors  she 
could  properly  apply.  We  discover  no  error  in  the  ruling  in 
this  respect. 

The  appellant  further  objects  that  there  M'as  no  power  under 
the  will  to  mortgage  the  property,  but,  if  anything,  only  a 
power  to  sell.  It  is  to  be  observed  that  neither  power  was 
expressly  given,  but  the  whole  legal  estate  was  vested  in  the 
trustee,  who  might  sell  or  mortgage  it,  though  not  in  contra- 
vention of  the  trust.  The  mortgages  directed  were  not  in 
contravention  of  the  trust,  but  in  accordance  with  it,  and  to 
accomplish  its  performance.  The  will  directed  the  income 
of  the  estate  to  be  paid  to  the  wife,  so  far  as  was  necessary,  for 
the  support  of  herself  and  testator's  mother,  and  the  maintenance 
and  education  of  the  minors,  and,  if  the  whole  income  was  insuf- 
ficient, to  apply  so  much  of  the  principal  as  should  be  needed 
to  make  up  the  deficiency.  The  personal  estate  was  small  and 
swiftly  exhausted.  Resort  to  the  real  estate  required  either 
a  sale  or  a  mortgage,  and  the  latter  was  wisely  chosen,  since 
the  land  was  steadily  increasing  in  value,  and,  by  the  choice, 
the  benefit  of  that  increase  was  preserved  to  those  ultimately 
entitled  in  remainder. 

In  all  this  we  find  no  error,  but  a  prompt  appeal  by  the 
widow,  in  the  emergency  which  arose,  to  the  ail  and  direction 
of  the  court,  and  a  series  of  order%  which  were  lawfully  made 
and  both  prudent  and  just. 

The  judgment  and  orders  should  be  affirmed,  with  costs. 

All  concur. 

Ordered  accordingly. 
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Cyrus  W.   Lodkk,  Respondent,  v,  William  M.  Whklpley    {{g  ^1 
et  al.,  Appellants.  |]n^ 

Where  the  probate  of  a  will  is  contested,  legatees  under  it  are  not  competent    IJjg  ^ 
witnesses  for  the  proponent  as  to  personal  transactions  or  communica- 
tions  between  them  and  the  testator.     (Code  of  Civil  Pro.  §  829.) 

Where  a  legatee,  however,  lias  executed  a  y/i\\6.  release  of  all  liis  interest 
the  disability  is  removed,  and  he  may  properly  be  examined  as  a  witness. 

An  executor  and  proponent  of  a  will  is  not  disqualifled  from  testifying  to 
such  transactions  or  communications. 

The  provision  of  the  Code  of  Civil  Procedure  (§  884),  prohibiting  a 
physician  or  surgeon  from  disclosing  "  any  information  which  he  acquired 
in  attending  a  patient  in  a  professional  capacity,"  etc.,  applies  to  pro- 
ceedings for  the  probate  of  a  will,  and  after  the  death  of  the  patient  the 
prohibition  cannot  be  waived  by  anyone. 

The  fact,  therefore,  that  a  physician  is  called  as  a  witness  by  an  executor 
and  proponent  of  a  will,  does  not  render  him  competent  to  disclose  any 
information  acquired  while  attending  upon  the  testator. 

An  attorney,  in  receiving  the  directions  or  instructions  of  one  intending  to 
make  a  will,  although  he  asks  no  questions  and  gives  no  advice,  but 
simply  reduces  to  writing  the  directions  given  to  him,  still  acts  in  a  pro- 
fessional capacity  and  is  prohibited  from  disclosing  any  communication 
80  made  to  him  by  his  client.     (Code  of  Civil  Pro.  §  835.) 

Where,  however,  testimony  so  prohibited  has  been  improperly  received  by 
the  surrogate,  it  is  not  a  sufficient  ground  for  a  reversal  of  his  decree 
"  unless  it  appears  to  the  appellate  court  that  the  exceptant  was  neces- 
sarily prejudiced  thereby,"  (Code  of  Civil  Pro.  §  2545) ;  t.  «.,  to  author- 
ize a  reversiil  it  must  appear  that  without  the  improper  evidence  the ' 
respondent  would  not  have  succeeded. 

At  the  close  of  the  evidence  before  the  surrogate  in  proceedings  for 
the  probate  of  a  will,  the  contestants  moved  to  strike  out  certain  testi- 
mony claimed  to  be  incompetent,  the  surrogate  stated  that  the  motion 
was  substantially  disposed  of  by  the  opinion  in  the  case.  Held,  that,  as 
the  opinion  was  thus  incorporated  into  the  decision,  and  as,  in  the  opinion, 
the  surrogate  stated  his  conclusion  to  be  to  disregard  such  evidence,  this 
was  substantially  granting  the  motion. 

(Argued  October  1,  1888;  decided  November  27,  1888.) 

Appeals  from  judgment  o^he  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
ordered  made  February  10,  1886,  which  affirmed  a  decree  of 
the  surrogate  of  Westchester  county  for  the  probate  of  a  paper 
purporting  to  be  the  will  of  Eva  J.  Banks,  deceased. 
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The  proceedings  were  instituted  upon  the  petition  of  Cyrua 
W.  Loder,  one  of  the  executors  named  in  the  will ;  this  was 
dated  May  15,  1877. 

Objections  were  made  by  Benjamin  G.  Hitchings,  claiming 
as  legatee  and  executor  under  a  will,  dated  in  1874,  and  by 
William  H.  Whelpley  and  Louisa  M.  Craft,  as  next  of  kin  of 
the  testatrix,  in  substance :  (1.)  That  the  testatrix  had  no 
mental  capacity  to  make  the  will  in  question ;  (2)  that  she  was 
induced  to  make  it  by  fraud  and  undue  influence ;  (3)  that 
it  was  not  executed  in  due  form.  The  surrogate  found  in 
favor  of  the  proponent  upon  all  points,  and  admitted  the  will 
to  probate.  All  the  contestants  appealed  to  the  Supreme 
Court  and  to  this  court. 

.  The  facts  material  to  the  questions  discussed  are  stated  in 
the  opinion. 

4 

Benjarmn  O.  Hitchings  for  appellants.  The  testimony  of 
the  doctor,  Mixell,  Sands  and  Griswold,  was  inadmissible  under 
sections  834  and  836  of  the  Code,  and  the  objections  cannot 
be  waived.  {Edington  v.  Mut.  Life  Ins,  Co.,  67  N.  Y.  185 ; 
Same  v.  yMna  Life  Ins,  Co.,  77  id.  564 ;  Grattan,  Ex.,  v. 
Met.  Life  Ins.  Co.,  80  id.  2S1 ;  Bacon  v.  Frishie,  Id.  394 ; 
Root  V.  Wright,  84  id.  72 ;  Dilleber  v.  Ilotne  Life  Ins.  Co., 
87  id.  79 ;  Westover  v.  ^tna  Ins.  Co.,  99  id.  56 ;  In  re  Smith, 
95  id.  51 ;  Renihan  v.  Denier,  103  id.  573 ;  Ilolcomh  v. 
Ilolcomb,  95  id.  316.)  Section  829  of  the  Code  applies  to 
proceedings  in  Surrogates' Courts.  {TUtonY.  (9/*77wJy,  10  Hun, 
71 ;  70  N.  Y.  609  ;  48  Barb.  417 ;  23  Hun,  139  ;  Inre Smith, 
95  N.  Y  516.)  The  proponent  of  the  will  of  1874,  as  well 
as  the  next  of  kin,  had  a  right  to  object  to  the  testimony. 
{In  re  Smith,  95  N.  Y.  516.)  Henry  D.  Loder  being  an 
executor  and  legatee  under  the  will,  and,  therefore,  interested 
in  the  event,  his  testimony  was  ftlearly  inadmissible.  .  {In  re 
Wilson,  103  K  Y.  374;  Children' s  Aid  Society  v.  Loveridge, 
70  id.  387;  2  E.  S.  65,  §  50;  Redf.  109,  110,  208.)  The 
release  was  void  for  want  of  a  proper  party  as  releasee,  as  in 
every  deed  there  must  be  a  person  in  esse,  capable  of  taking 
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to  whom  the  release  must  run.  (Jacob's  Law  Diet.,  Tit.  Deed 
and    Release ;    Bouvier's    Law  Diet.,   Deed    and    Release ; 

3  Cruise's  Dig.  14 ;  Sheppard's  Touchstone,  229,  236,  323.) 
A  mere  possibility  cannot  be  released,  (2  R.  S.  pt.  2,  tit.  2, 
art.  1,  §  16 ;  Hurnhert  v.  Winston^  22  Hun,  425 ;  In  re  Flan- 
dreauy  28  id.  282.)  The  evidence  of  Henry  D.  Loder,  as  to 
communications  of  the  testatrix  to  him  in  the  course  of  his 
employment  as  her  attorney  and*  counsel,  was  inadmissible. 
(Code,  §§  835,  836;  Root  v.  Wright,  84  N.  Y.  72;  1  Bliss 
Code,  714;  Genet  v.  Ketchvm,  62  ]S'.  Y.  626-^  95  id.  516; 
Hoyt    V.    Jackson,    3    Dem.    338,    324;    14    Johns.    391; 

4  Wend.  558 ;  Eenihan  v.  Denier,  103  N.  Y.  573 ;  Holcomb 
V.  Holoomh,  95  id.  316 ;  WesUyoer  v.  jStm^a  Ins.  Co.,  99  id.  56.) 
The  testimony  of  Cyrus  W.  Loder,  the  proponent  of  the  will 
of  1877,  as  to  conversations  between  him  and  the  deceased 
testatrix,  offered  and  admitted  in  support  of  the  will  propounded 
by  him,  were  inadmissible  under  section  829.  {In  re  Burke, 
4  Sandf .  Ch.  6 17 ;  WUkea  v.  Rogers,  6  Johns.  Ch.  526 :  Pouchy 
V.  SooU,  33  Hun,  233 ;  98  K  Y.  424.) 

John  Frankenheimer  for  appellants.  It  was  error  to  admit 
the  testimony  of  the  attending  physicians.  {Renihan  v.  Den- 
nin,  103  K  Y.  573 ;  Westover  v.  ^£tna  Ins,  Co.,  99  id.  56 ; 
Heitston  v.  Timpson,  17  N.  E.  Rep.  [Ind.]  201 ;  In  re  Smith, 
95  K  Y.  516;  Holcomh  v.  Holcomb,  Id.  316.)  The  prohibi- 
tion against  communications  from  a  client  to  an  attorney  is  not 
confined  to  communications  made  in  contemplation,  or  in  the 
progress  of  an  action,  but  applies  to  those  made  in  reference 
to  any  matter  which  is  the  proper  subject  of  professional 
employment.  {Root  v.  Wright,  84  N.  Y.  72 ;  Bacon  v. 
FrisUe,  80  id.  394;  PearsaU  v.  Elmer,  5  Redf.  181.)  The 
prohibition  extends  to  papers,  and  applies  to  the  memorandum 
of  will  and  letters  received  by  Henry  D.  Loder  from  deceased. 
{Oenet  v.  Ketchum,  62  K  Y.  626 ;  PearsaU  v.  Elmer, 
6  Redf.  181.)  The  testimony  of  Cyrus  W.  Loder,  the  pro- 
ponent of  the  will  of  1887,  as  to  conversations  and  transactions 
with  the  deceased,  offered  and  admitted  in  support  of  the  will 
SioKBLs— Vol.  LXYI.     31 
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propounded  by  him,  was  inadmissible  under  section  839,  as  he 
was  testifying  in  liis  own  behalf.  {Mattoon  v.  Youiig^  45 
K  Y.  696 ;  Van  Tuyl  v.  Van  Tuyl,  57  Barb.  235 ;  Tlmon  v. 
CUffy,  45  id.  438 ;  Convoy  v.  Cliffy,  41  N.  Y.  619 ;  Poucher 
V.  SgoU,  33  Hun,  223  ;  98  K  Y.  422;  Wilkin  v.  English,  24 
Hun,  32 ;  Steels  v.  Ward,  30  id.  555  ;  Ilolrcornb  v.  Ilolcomb, 
95  K  Y.  316,  325  ;  Garvey  v.  Owens,  37  Hun,  498,  503  ; 
Coming  v.  Walker,  100  N.  Y.  549  ;  28  Hun,  435  ;  Church  v. 
Howard,  79  K  Y.  415 ;  Rill  v.  Alford,  19  Hun,  77 ;  In  re 
Wilson,  103  N.  Y.  374.)  Henry  D.  Loder,  as  a  legatee  named 
in  the  wiU,  is  clearly  a  person  interested  in  the  event,  and,  as 
such,  his  testimony  is  incompetent.  {Snyder  v.  Sherman,  23 
Hun,  139.)  The  subsequent  release  or  assignment  did  not 
make  him  a  competent  witness,  because  it  was  executed  merely 
for  the  purpose  of  enabling  him  to  testify.  {MaMoon  v. 
Young,  45  N.  Y.  696,  701 ;  Maganow  v.  BeU,  13  N.  W.  Rep. 
277 ;  Sherwood  v.  Jvdd,  3  Bradf .  267.)  The  release  or  assign- 
ment did  not  divest  'Henry  Loder  of  this  benefidal  interest, 
because,  until  probate,  there  is  no  one  to  whom  the  legacy  can 
be  released.  {Jackson  v.  Fountain,  2  Johns.  170 ;  Bouvier 
Law  Diet.,  tit.  Release ;  Topham  v.  TaJUer,  2  Ld.  Raymond, 
786 ;  2  Salk.  575  ;  Mattoon  v.  Yowng,  45  N.  Y.  696  ;  Lyons  v. 
Snyder,  61Barb.  172 ;  Smith  v.  Cross,  90  N.  Y.  546.)  The  con- 
testants in  probate  proceedings  are  entitled  to  the  benefits  of 
section  829  of  the  Code.  {Fn  re  Smith,  95  N".  Y.  516 ;  Cad- 
miLS  V.  OaJdey,  3  Dem.  324.)  If  testimony  comes  within  the 
reason  of  the  law,  this  is  sufficient  to  exclude  it.  {Mattoofi  v. 
Young,  45  N.  Y.  696 ;  Van  Tuyl  v.  Van  Tuyl,  57  Barb- 
235 ;  Tim/m  v.  Clafy,  45  id.  438 ;  Conroy  v.  Clafy,  41 
N.  Y.  619.)  If  the  testimony  of  Cyrus  W.  Loder  and  Henry  D. 
Loder  is  inadmissible,  under  section  829,  as  to  personal 
transactions  or  communications  with  the  deceased,  then  it  was 
error  to  admit  it.  {Holcomh  v.  HohowJ),  95  N.  Y.  316 ;  In  re 
Smith,  Id.  516 ;  Lane  v.  Lane,  Id.  494  ;  Krausha^r  v.  Meyer, 
72  id.  602  ;  Lee  v.  Dill,  39  Barb.  516 ;  Brag^ie  v.  Lord,  67 
K  Y.  495;  Garvey  v.  Owens,  87  Hun,  498;  Ressigue  v. 
Mason,  58  Barb.  89  ;  Denman  v.  Jayne,  3  Hun,  614  ;  Snyder 
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V.  Sherman^  23  id.  139 ;  Schoomnaker  v.  Woolford^  20  id.  100  ; 
SchufeU  V.  Watrous,  16  Week.  Dig.  195;  Fan  Oelder  v.  Van 
Odder,  81  K  Y.  625 ;  Wm&r  v.  Wmer,  15  Hun,  277 ;  Mul- 
qtieen  v.  Dvffy,  6  id. .  299 ;  Uaughey  v.  Wright,  12  id.  179.) 
Beneficiaries  under  a  will  cannot  testify  as  to  personal  transac- 
tions or  communications  with  the  deceased.  {Snyder  v. 
Shermcm,  23  Hun,  239 ;  Lee  v.  DiU,  39  Barb.  516 ;  41  X.  Y. 
619 ;  Brogue  v.  Lord,  67  id.  495.)  The  uncorroborated  testi- 
mony of  interested  parties  is  not  such  clear,  affirmative, 
coercive  evidence  as  wiU  rebut  the  presumption  against  the 
vaUdity  of  the  will  in  question.  {FidUm  v.  Andrews,  L.  R., 
7  H.  of  L.  448  [1875]  ;  Hega/rtyY.  King,  5  L.  R.  [Irish],  249  ; 
7  id.  18  [1880]  ;  WiUon  v.  Morcm,  3  Bradf.  172;  Crispd  v. 
Dubois,  4  Barb.  393, 398 ;  Lay(yraft  v.  Simmons,  3  Bradf.  35  ; 
Booth  V.  Kitchen,  3  Redf .  52 ;  ChUdrerCs  Aid  Soc.  v.  Ljyoe- 
ridge,  70  K  Y.  387;  Ma/rx  v.  McQVynn,  88  id.  357;  Kinne 
V.  Johnston,  60  Barb.  69 ;  DioUe  v.  Van  VUck,  5  Redf.  284 ; 
Barry  v.  BuUi/n,  2  Moore  P.  C.  C.  480 ;  Paske  v.  OUat, 
2  Phill.  323.) 

Frank  B.  Colton  for  respondent.  An  executor  pro- 
pounding a  win  for  probate  is  not  a  "  party  "  to  the  proceed- 
ings within  the  meaning  of  section  829  of  the  Code,  nor  does 
his  right  to  commissions  render  him  incompetent  by  reason  of 
Interest.  {Tn  re  Wilson,  103  N.  Y.  374;  Children's  Aid 
Soc,  V.  Loveridge,  70  id.  387 ;  Rugg  v.  Rugg,  83  id.  592.) 
The  burden  of  showing  the  testimony  of  the  attending 
physicians,  and  of  the  attorney  who  drew  the  will,  to  be 
incompetent  under  sections  834  and  835  of  the  Code,  was 
upon  the  appellants.  {People  v.  Schuyler,  106  jST.  Y.  298  ; 
Eddvngton  v.  JEtnfia  Life  Ins,  Co,,  77  id.  571.)  Even  were 
the  will  harsh,  capricious  and  unjust,  that  fact  would  raise 
no  presumption  against  its  validity  or  the  capacity  of  testa^ 
trix.  {Oa/rdm^  v.  Oa/rdner,  34  N".  Y.  162 ;  Brick  v.  Brick, 
66  id.  155 ;  Oadmey  v.  Cudney,  68  id.  150.)  No  presump- 
tion of  fraud  or  undue  influence  arises  from  the  relations 
which  existed  between  Henry  D.  Loder  and  testatrix  previous 
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to  her  death,  nor  from  the  fact  that  he  drafted  and  superin- 
tended the  execution  of  the  will.  {Barry  v.  BuUin,  1  Curtis 
Ec.  Rep.  637;  Oojin  v.  Oojin,  23  K  Y.  9;  Tyler  v.  Gard^ 
iier^  35  id.  559;  Cudney  v.  Gudney^  68  id.  148;  Post  v. 
Mason^  91  id.  539 ;  lure  Smithy  95  id.,  523  ;  In  re  Da/rrow^ 
id.  668 ;  In  re  Ma/rtin  98  id.  193 ;  Jarman  on  Wills  [5th 
Am.  ed.]  67.) 

Danforth,  J.  The  testatrix,  as  the  appellants  concede,  was 
a  person  "  of  education  and  capacity,  and  up  to  1871  carefully 
managed  all  her  o\vn  affairs,"  and  one  of  the  contestants  put 
forward  for  probate,  and,  therefore,  as  an  act  of  a  competent 
testatrix,  a  will  executed  by  her  in  1874.  The  surrogate  found 
her  to  be  of  sufficient  capacity,  and  not  under  restraint  or 
undue  influence  at  the  time  of  the  execution  of  the  will  of 
1877,  and  admitted  it  to  probate.  His  findings  are  not 
without  evidence  in  their  support,  and  if  certain  testi- 
mony, objected  to  by  the  contestants,  was  properly  received, 
or  may  be  disregarded  without  affecting  the  result,  those  find- 
ings are  conclusive  and  a  sufficient  answer  to  such  requests  of 
the  contestants  as  were  material. 

Objection  is  made  that  the  testimony  of  (1)  Henrietta  Bab- 
bit, Eliza  J.  Babbitt  and  Isaac  M.  Babbitt,  legatees  under  the 
will,  (2),  the  testimony  of  Henry  L.  Loder,  legatee  and 
executor,  and  (3),  that  of  Cyrus  W.  Loder,  proponent  of  the 
will,  was  all  inadmissible  under  section  829  of  the  Code,  and 
that  the  testimony  of  Mixsell,  Sands  and  Griswold  was  inad- 
missible under  sections  834  and  836  of  the  Code,  because  they 
were  physicians,  and  that  of  Henry  D.  Loder,  because  he  was 
also  the  testatrix's  attorney  and  counsel,  and  so  disqualified 
under  the  same  sections. 

First  The  testimony  of  the  legatees,  so  far  as  it  related  to 
communications  with  the  testatrix  or  transactions  with  her,  was 
inadmissible  because  excluded  by  the  Code  (§  829),  and  so  the 
surrogate  held.  At  the  close  of  the  evidence  the  contestants 
moved  to  strike  out  such  portions  of  the  testimony  of  these 
and  other  witnesses  as  were  claimed  to  be  incompetent  under 
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the  various  provisions  of  the  Code  (§§  829,  834,  835),  (and 
which  had  been  objected  to)  and  the  surrogate  said  the  motion 
was  substantially  disposed  of  by  the  opinion  in  the  case ;  thus 
incorporating  the  opinion  into  the  decision,  and  turning  to  it,  we 
find  that  after  declaring  that  the  question  lay  at  the  threshold 
of  the  case  and  had  been  elaborately  presented  by  counsel,  he 
says  he  has  "  endeavored  to  deduce  such  rule  "  for  his  guidance 
"  as  the  authorities  cited  seem  to  warrant,"  and  states  his  con- 
clusion "  to  disregard  so  much  of  the  testimony  of  the  legatees 
as  is  covered  by  the  objection  to  a  narration  by  them  of  com- 
munications or  transactions  with  the  deceased."  Moreover,  the 
evidence  of  these  parties  was  addressed  to  points  fully  estab- 
lished by  other  evidence,  and  it  is  clear  not  only  that  it  did 
not  harm  the  contestants,  but  that  when  stricken  out  its  absence 
could  not  in  any  proper  view  have  affected  the  result. 

Second.  The  testimony  of  Henry  D.  Loder.  He  is  executor 
and  legatee  under  the  will,  and,  as  such,  his  testimony  was 
subject  to  the  objection  warranted  by  the  same  section  (§  829). 
But  he  released  all  his  interest  as  legatee  by  an  instrument  in 
due  form  and  valid,  and  by  that  release  became  subject  to 
examination  as  a  witness.  (In  the  Matter  of  Wilson,  103 
N.  Y.  374.) 

Third.  The  testimony  of  Cyrus  W.  Loder  was  of  the 
kind  referred  to  in  section  829.  He  was,  as  executor,  the 
proponent  of  the  will.  The  appellants'  claim  is  that  he  is, 
therefore,  a  party  to  the  proceedings,  and  so  disqualified. 
This  relation  was  under  consideration  in  Children's  Aid 
Society  v.  Loveridge  (YO  N.  Y.  387),  and  it  was  held  to  con- 
stitute no  obstacle  to  a  proponent  giving  evidence  of  personal 
transactions  with  the  deceased  person.  This  decision  was 
followed  in  other  cases  and  cited  with  approval  in  Matter*  of 
Wilson  {supra).  Those  decisions  make  discussion  upon  the 
point  unnecessary. 

Fourth.  The  testimony  of  Drs.  Griswold,  Mixsell  and 
Sands.  The  first  was  physician  to  the  testatrix  from  1 867  to 
the  fall  of  1875 ;  the  second  was  first  called  to  her  September 
9,  1876 ;  the  third  in  1880.     Each  physician  was  asked  by 


246  LoDKR  V.  Whelplky  et  al.  [Nov., 

Opinion  of  the  Court,  per  Danporth,  J. 


proponent's  counsel,  questions  as  to  her  health  while  under 
his  observation,  and  in  each  case  the  contestants  objected,  on 
the  ground  that  under  the  statute  (§  834  of  the  Code),  informar 
tion  obtained  by  a  physician  was  privileged,  and  not  to  be 
disclosed.  The  surrogate  said  he  would  take  the  testimony 
of  both  sides  upon  the  subject  and  announce  his  decisioa 
subsequently. 

Afterwards  the  contestants  called  Dr.  Schmidt,  who  was  her 
physician  from  October,  1880,  until  her  death  in  January, 
1882,  and  he  testified  concerning  her  mental  and  bodily 
condition.  At  the  close  a  motion  was  made  by  counsel  for 
the  contestants  to  strike  out  such  portions  of  the  testimony  of 
the  "physicians  called  by  the  proponent  as  were,  in  their 
opinion,  excluded  by  the  statute,  but  the  motion  was  denied, 
as  we  learn  from  the  opinion  already  referred  to,  upon  the 
ground  that  the  prohibitions  of  the  Code  did  not  apply  to 
proceedings  for  the  probate  of  a  will,  but  if  they  did,  that 
only  the  representative  of  the  patient  could  object ;  that  the 
executor  named  in  the  will  was  such  representative,  and  that 
the  objection  was  not  only  not  made  by  him,  but  that  he,  by 
calling  the  witnesses,  expressly  waived  the  privilege  of  the 
statute.  That  this  view  is  untenable,  and  the  exception  well 
taken,  is  settled  by  Westover  v.  Ins,  Co,  (99  N.  T.  56), 
and  Renihan  v.  Dennin  (103  id.  573).  These  cases,  it  is 
proper  to  say,  were  decided  after  the  decision  of  the  surrogate, 
and  the  views  expressed  by  him  were  sustained  by  no  inconsid- 
erable amount  of  reason  and  logic,  and  by  several  cases  in 
other  courts.  But  in  the  Westover  Case  (supra)^  we  held  that 
after  the  patient's  death  no  one  could  waive  the  privilege,  and 
in  the  other  {supra\  that  the  statute  did  apply  to  probate 
proceedings.  It  follows  that  the  exception  is  before  us  for 
review  (Code  of  Procedure,  §  2545),  but  by  the  same  section 
it  is  expressly  declared  that  the  decree  of  a  surrogate  shall  not 
be  reversed  "  for  an  error  in.  admitting  or  rejecting  evidence, 
unless  it  appears  to  the  appellate  court  that  the  exceptant 
was  necessarily  prejudiced  thereby."  Under  the  practice,  as 
it  prevailed  before  this  legislative  prohibition,  if  the  necessary 
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facte  were  established  by  unobjectionable  evidence,  it  was  held 
to  be  immaterial  that  incompetent  witnesses  also  testified  to  the 
same  matter  {SchenoJc  v.  Dart,  22  N.  Y.  420),  and  the  erro- 
neous admission  of  evidence  was  no  ground  for  reversal,  if 
the  facts  were  established  by  legal  evidence.  {Oa/rdvner 
V.  Oardirber,  34  K  Y.  164;  Gla^pp  v.  FuOerton,  id.  190.) 
In  obedience  to  the  section  cited  {8upra\  we  have  since  held, 
that  an  appeal  must  fail  unless  it  is  apparent  that  without  the 
improper  evidence  the  respondent  had  not  succeeded.  {In  re 
WUlof  Ro88, 87  N.  Y.  514 ;  Snyder  v.  Shermcm,  88  id.  656.) 
When  that  does  appear  the  appellant  brings  the  case  within 
the  statute  {In  re  Smithy  95  N.  Y.  516),  but  if  the  judgment 
is  clearly  right,  notwithstanding  the  error,  it  is  no  ground  for 
reversal. 

So  far  as  the  physicians  are  concerned,  the  most  that  can  be 
said  is,  that  they  fail  to  show  any  derangement,  actual  or  sus- 
pected, in  the  mind  of  the  testatrix.  They  were  called  at 
various  times  to  treat  her  for  bodily  ailments,  and  the  informa- 
tion obtained  for  that  purpose,  or  during  those  interviews,  might 
be  wholly  stricken  out  without  impairing  or,  in  any  degree, 
diminishing  the  weight  of  evidence  which  was  before  the  sur- 
rogate. Griswold  visited  the  testatrix  "periodically"  from 
1867  to  1875 ;  at  no  time  treated  her  for  other  than  gastric 
trouble,  and  if  any  possible  importance  could  be  attached  to 
his  evidence,  it  would  be  because  of  the  extended  cross-exam- 
ination of  the  contestant's  counsel,  who  availed  himself  of  the 
opportunity  to  inquire  minutely  into  all  the  facts  known  to 
the  physician,  whether  developed  on  the  direct  examination 
or  not.  But  the  point  of  inquiry  upon  the  issue  was  as  to  the 
condition  of  the  testatrix  in  May,  1877,  the  time  of  the  execu- 
tion of  the  will.  It  does  not  appear  that  at  that  time  or  for 
nearly  two  years  previous  this  witness  had  seen  the  testatrix, 
or  ministered  to  her.  If  the  effect  of  his  testimony  was  to 
show  that  she  was  sane  up  to  1875,  it  was  nothing  more  than 
the  law  presumed,  for  the  law  presumes  every  man  and  every 
woman  to  have  the  use  of  reason  and  understanding  until  the 
contrary  is  proved.     Mixsell  was  first  called  to  her  in  Septem- 
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ber,  1876,  and  the  last  time  in  1877.  He  treated  her  for 
malaria,  nothing  else;  his  professional  visits  were  not  numer- 
ous ;  his  non-professional  and  friendly  interviews  were  very 
numerous  —  he  visited  at  the  house  where  she  was  staying ;  was 
there  at  meal  times  at  the  table  with  her  very  often ;  about 
one  hundred  times ;  narrates  visits  which  were  not  of  a  pro- 
fessional kind ;  characterizes  her  memory  and  her  mental  con- 
dition as  displayed  on  those  occasions.  Sands  began  his  visits 
in  1880,  and  saw  her  but  two  or  three  times ;  also  for  malaria ; 
"  saw  right  through  her  case,  treated  her  for  it,  and  the  next 
day  she  was  well."  He  did  not  look  for  any  other  disease  and 
nothing  called  his  attention  to  the  conditiou  of  her  mind. 

If  his  testimony  was  inadmissible,  it  was  unimportant  and 
clearly  not  prejudicial  to  the  exceptants.  Neither  was  that  of 
the  other  physicians,  and  it  would  be  in  disparagement  rather 
than  in  aid  of  justice  to  give  any  weight  to  the  exception. 

Fifth,  The  evidence  of  Henry  D.  Loder,  as  to  communica- 
tions made  to  him  by  the  testatrix,  in  the  course  of  his  profes- 
sional employment :  The  Code  (§  835),  provides  that  "  an 
attorney  or  counselor-at-law  shall  not  be  allowed  to  disclose  a 
communication  made  by  his  client  to  him,  or  his  advice  given 
thereon  in  the  course  of  his  professional  employment."  The 
surrogate  received  the  evidence  upon  the  grounds  stated  above, 
in  regard  to  the  testimony  of  the  physicians.  It  follows  that 
if  the  evidence  received  is  of  the  character  described  in  the 
statute,  there  was  error  in  his  ruling.  The  witness,  upon 
the  employment  of  the  testatrix,  drew  and  superintended 
the  execution  of  the  will.  He  drew  the  will  from  a  memo- 
randum prepared  by  her  and  addressed  to  him.  While  he 
was  under  examination  it  was  oflEered  in  evidence,  but  objected 
to  and  received  by  the  surrogate.  A  lawyer,  in  receiving  the 
directions  or  instructions  of  one  intending  to  make  a  will,  is 
confided  in  by  reason  of  his  professional  character  as  a  coun- 
selor, and  he  acts  in  that  capacity,  although  asking  no  ques- 
tions and  without  advising,  he  does  nothing  more  than  to 
reduce  those  directions  to  writing.  The  relation,  therefore, 
between  the  testatrix  and  the  witness  was  that  of  cUent  and 
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attorney.  Under  what  circumstances,  then,  and  to  what  end 
did  he  testify  ? 

The  proof  of  the  execution  of  the  will  was  complete  and 
perfect,  it  was  followed  by  a  cross-examination,  at  great  length, 
by  two  counsel,  representing  diflEerent  contestants,  serving  only 
to  confirm  and  strengthen,  by  a  variety  of  repetitions,  the  facts 
related  by  the  subscribing  witnesses.  The  testatrix  was  shown 
to  be  of  perfect  mind  and  memory,  to  have  executed  the 
instrument  in  the  presence  of  her  friends  and  neighbors,  they 
signing,  as  witnesses,  at  her  request,  she  at  the  same  time 
declaring  the  paper  to  be  her  last  will  and  testament,  and  after 
they  had  signed  "  she  said,"  as  they  testify,  she  was  "  sorry  to 
trouble  us,  but  it  was  something  we  all  had  to  do  for  each 
other,  and  thanked  us  for  doing  it  for  her."  The  will  was 
then  received  in  evidence,  and  it  is  not  objected  by  either 
contestant  that  in  this  there  was  any  error. 

The  contestants  then  went  into  evidence,  and  this  evidence 
we  have  examined,  not  for  the  purpose  of  passing  upon  the 
question  of  fact  disposed  of  by  the  surrogate,  but  to  see 
whether  it  presented  a  case  which  made  the  exceptions  under 
review  material  in  any  aspect.  It  fails  to  do  so.  Upon  the 
question  of  mental  competency,  on  the  part  of  the  testatrix, 
it  would,  even  if  wholly  uncontradicted  or  unopposed  by  other 
evidence,  raise  no  doubt,  nor  excite  suspicion  even,  that  at  the 
time  of  the  execution  of  the  will  she  was  not  sane  in  mind, 
capable  of  discrimination  and  exercising  it,  and  altogether 
self-possessed.  She  was  advanced  in  years,  and  subsequently 
indicated  a  wavering  and  uncertain  mind  and  peculiarity  of 
conduct,  but  at  the  time  made  material  by  the  issue  she  was 
free  from  any  derangement,  or  in  any  way  beside  herself. 
Other  evidence  from  the  proponent  on  this  point  was  unnec- 
essary. But  the  lawyer  who  drew  the  will  was  a  bene- 
ficiary under  it  to  the  amount  of  $1,000,  and  when  the 
proponent  took  the  case  he  produced  the  memorandum  to 
which  I  have  refeired.  In  regard  to  it  he  testified  as  to,  and 
in  that  connection  stated,  interviews  with  the  testatrix,  which 
SioKELs— YoL.  LXVI.      32 
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we  hold  to  be  inadmissible.  The  evidence  was  intended  to- 
repel  the  suggestion  that  the  will  was  the  result  of  undue 
influence,  or  in  any  way  improperly  obtained  by  the  attorney. 
It  was  no  doubt  useful  for  that  purpose,  and  it  was  put  in  rather 
by  way  of  self-vindication  and  from  over  caution,  but  it  was 
uimecessary.  A  person  of  sound  mind,  acting  with  full 
knowledge  of  her  affairs,  competent  to  understand  her  rela- 
tions to  those  whom  she  wished  to  benefit,  may  bestow  her 
bounty  as  she  Hkes  and  no  presumption  of  unfair  dealing  can 
arise,  although  one  of  the  beneficiaries  happens  to  be  her 
attorney.  Undue  influence,  when  relied  upon  to  defeat  a 
testamentary  disposition,  must  be  proved,  and  not  merely 
assumed  to  exist.  {In  re  Smith,  95  N.  Y.  516.)  It  was  the 
duty  of  the  contestants  to  prove,  if  they  could,  that  the  will 
was  other  than  the  free  act  of  the  testatrix,  and  until  some 
impediment  was  shown,  there  was  no  need  of  further  testimony 
from  the  proponent  upon  the  point.  It  may  be  fairly  said 
that  none  was  given  by  the  contestants.  The  evidence  dis- 
closes a  complete  knowledge  on  the  part  of  the  testatrix  of  the 
contents  of  the  will,  a  full  legal  capacity  and  the  absence  of 
restraint. 

The  surrogate  found  her  competent,  and  upon  the  point 
now  under  consideration,  being  asked  by  the  contestants  to  find, 
''  that  aside  from  the  evidence  of  Loder  as  to  conversations 
and  communications  between  himself  and  the  testatrix  prior  to 
the  execution  of  the  will,  and  that  of  Cyrus  Loder  as  to  com- 
munications subsequent  thereto,  there  was  no  evidence  that  she 
had  read  and  understood  the  provisions  of  the  will,  or  to  repel  the 
presumption  arising  from  the  will  having  been  drawn  and  its 
execution  superintended  by  Loder,  who  is  a  beneficiary  under 
it,"  refused  so  to  find,  and  did  find  that  the  objections  of  the 
contestants  to  the  testatrix's  capacity  to  make  a  wiU,  were 
unproven  and  unsustained.  The  General  Term  agree  in  tliis 
conclusion.  The  learned  judge,  reviewing  the  evidence,  finds 
mental  capacity  and  no  proof  of  undue  influence.  This  result 
is  justified  by  testimony  which  leaves  no  doubt  of  its  correct- 
ness, and,  leaving  out  all  the  evidence  objected  to  by  the  con- 
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testants,  the  same  result,  and  that  only  could  be  reached.  The 
contest,  indeed,  seems  to  have  been  without  foundation,  and  it 
was  disposed  of  by  the  surrogate  through  no  error  to  the  pre- 
judice of  the  contestants,  but  in  the  only  manner  of  which  the 
evidence  properly  received  would  admit 

The  appeal,  therefore,  fails,  and  the  judgment  and  order 
appealed  from  should  be  aflirmed,  but,  under  the  circumstances 
of  the  case,  we  think  it  should  be  without  costs  to  either  party 
in  this  court. 

All  concur. 

Judgment  affirmed. 


Gborgb  Gt>RHAM,  as  Execuu)r,  etc..  Respondent  t\  Millari> 
P.  Fillmore,  Appellant. 

In  an  ante-naptial  agreement,  both  the  parties  to  which  were  persons  of 
large  means,  after  clear  and  definite  provisions  had  been  made  as  to  the 
interest  each  should  take  in  the  property  of  the  other  during  life  and 
after  the  death  of  the  other,  was  contained  the  following  clause:  "  AU  the 
furniture,  plate,  horses,  carriages  and  other  personal  property  in  use  by 
the  parties  for  family  purposes,  at  the  time  of  the  death  of  either,  shall  vest 
absolutely  in  the  survivor."  The  parties  intermarried,  and  F.,  the  hus- 
band, died  first.  In  an  action  by  the  executor  of  the  wife  to  recover  cer- 
tain personal  property,  the  title  to  which  he  claimed  became  vested  in  the 
wife,  hdd,  that  the  clause  included  such  property  as  they  botU  had  been 
accustomed  to  use  in  their  domestic  life,  and  whose  continued  enjoyment 
was  essential  to  the  personal  comfort  and  convenience  of  those  habituated 
to  its  daily  use;  that  it  did  not  include  property  not  so  in  use,  or  such  as 
was  employed  for  the  use  and  enjoyment  of  the  respective  parties  indi- 
vidually; nor  did  it  include  heir-looms,  valuable  mainly  because  of  their 
relation  to  and  association  with  the  family  of  one  of  the  parties,  by 
whose  members  it  had  been  acquired. 

Among  the  property  claimed  by  plaintiff  was  a  large  and  very  valuable 
library  owned  by  F.  al;  his  decease,  the  collection  of  which  had  occupied 
his  lifetime.  He  had  held  the  office  of  President  of  the  United  States, 
and,  during  his  incumbency  of  that  office,  large  additions  to  the  library 
were  made,  more  or  less  associated  with  the  office.  Held,  that  the 
library  did  not  pass  to  the  wife  under  the  clause  in  question. 

F.  owned  a  quantity  of  silverware,  which  had  been  kept  in  a  box  in  a  stvfe. 
and  which  was  marked  with  his  Initials  and  those  of  other  members  of  his 
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family,  and  other  silverware  purchase  by  Jiis  first  wife  with  the  pro- 
ceeds of  a  present  made  to  her  while  she  occupied  the  presidential 
mansion,  none  of  which  had  been  in  ordinary  use,  but  were  kept  in 
store  by  themselves.  On  one  or  two  occasions  of  public  receptions  a  few 
of  the  pieces  of  plate  had  been  used  to  decorate  the  tables  and  rooms. 
BM,  that  this  silverware  was  not  included  in  the  contract. 
So,  also,  held,  as  to  a  quantity  of  wines  acquired  by  F.  while  he  was 
president,  none  of  which,  so  far  as  appeared,  had  ever  been  used  for 
family  purposes. 
So,  also,  held,  as  to  trunks  bought  and  used  by  F.  individually,  and  other 
personal  property  .which  had,  for  a  long  time,  been  excluded  from  the 
house  and  had  not  been  in  use. 

(Argued  October  8,  1888;  decided  November  27,  1888.) 
Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  22,  1886,  wlrich  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  the  report  of  a  referee. 

This  action  was  brought  by  plaintiff,  as  executor  of  Caroline 
C.  Fillmore,  deceased,  to  recover  possession  of  a  quantity  of 
personal  property  owned  by  Millard  Fillmore,  the  former 
husband  of  the  testatrix,  at  the  time  of  his  decease. 

The  property  in  question  consisted  principally  of  the  library 
of  the  said  Fillmore,  maps  and  rack,  a  quantity  of  silverware, 
kept  in  a  white  tin  box  in  a  safe,  a  quantity  of  wine,  and  a 
number  of  trunks 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

II.  C,  Day  for  appellant.  Ante-nuptial  contracts,  intended 
to  regulate  the  interest  which  each  of  the  parties  to  the  marriage 
fihall  take  in  the  property  of  the  other  during  coverture  or  after 
death,  are  favored  by  the  courts.  {Johnston  v.  Spicer  107 
N.  Y.  185 ;  Throop  Grain  CUaning  Co,  v.  Smithy  16  N.  T. 
S.  R.  821,  833.)  The  plaintiff,  in  order  to  estabHsh  his  title 
to  the  property  in  question,  under  the  provisions  of  the  sixth 
clause  of  the  antenuptii^  contract,  was  .bound  to  showtliat 
the  same  was  "  in  use  by  the  parties  for  family  purposes  at 
the  time  of  the  death  of  Mr.  Fillmore.  {Sheldon  v.  Sliddon^ 
51  N.  Y.  354 ;  Wedgman  v.  Childa,  41  id.  159 ;  Matthews  v. 
Coe.  49  id.  57 ;  S,  C,  70  id.  239,  246 ;  Sickds  v.  Flmiagan, 
79  id.  224.) 
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Spencer  Clinton  for  respondent.  The  silver  marked  with 
the  initiak  of  Mr.  Fillmore's  first  wife  and  of  his  daughter 
was  his  property  at  the  time  of  his  marriage  with  the  testa- 
trix without  administration.  (  Vallamce  v.  Bauach^  28  Barb. 
633 ;  Burke  v.,  Valentine^  52  id.  412 ;  Watson  v.  Bonny,  2 
Sandf .  405.)  As  to  all  the  other  property,  a  fair  construction  of 
the  marriage  settlement  requires  that  it  should  be  held  to  have 
become  Mrs.  Fillmore's  upon  Mr.  Fillmore's  death.  {Pierce 
V.  Pierce,  71  N.  Y.  154.)  Marriage  articles  are  considered  as 
the  heads  or  minutes,  only,  of  an  agreement  entered  into 
between  the  parties  upon  valuable  consideration  (the  marriage), 
and  being  in  their  nature  executory,  ought  to  be  construed  and 
molded  in  equity  according  to  the  intention  of  the  parties  at  the 
time  of  making  them.  {Tabb  v.  Archer,  3  H.  &  M.  [Va.]  399 ; 
McGuire  v.  SctUly,  1  McM.  [S.  0.]  378 ;  Horry  v.  Horry, 
2  Desaussure  [S.  C]  125 ;  Wilcox  v.  Hvhard,  4  Mum.  [Va.] 
346 ;  DayUm  v.  TUlim,  1  Robt.  21.) 

RuoER,  Ch.  J.  The  controversy  in  this  case  involves  the 
construction  of  the  sixth  clause  of  a  contract  made  between 
Millard  Fillmore  and  Mrs.  Caroline  C.  Mcintosh,  on  Decem- 
ber 21,  1857,  in  anticipation  of  their  marriage,  which  took 
place  shortly  thereafter.     The  clause  is  as  follows : 

'^  Sixthly.  All  the  furniture,  plate,  horses,  carriages  and 
other  personal  property  in  use  hy  the  parties  fo7' fcmiUy  pur- 
poses, at  the  time  of  the  death  of  either,  shall  vest  absolutely 
in  the  survivor,  without  inventory  or  liability  to  account 
therefor  in  any  way." 

The  evidence  in  the  case  is  wholly  undispuiea,  and  the 
question  to  be  determined  is  one  purely  of  law,  arising  upon 
the  construction  of  the  agreement.  It  appears,  by  the  evi- 
dence, that  at  the  time  of  its  execution  Mr.  Fillmore  was  a 
resident  of  Buffalo ;  a  gentleman  of  wealth,  leisure  and  cul- 
ture, having  occupied  the  highest  civil  station  attainable  in 
this  country  by  a  citizen,  and  having  retired  therefrom  a  few 
years  before,  with  the  respect  and  esteem  of  his  fellow- 
countrymen.     Mrs.  Mcintosh  resided  at  Albany,  of   which 
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city  she  had  long  been  a  resident,  and  liad  occupied  a  high 
position  in  its  social  circles,  being  a  lady  of  culture  and  refine- 
ment, possessed  of  ample  means  and  leading  a  life  of  elegant 
leisure  and  enjoyment  The  contract  was  drawn  by  distin- 
guished lawyers,  the  nmtual  friends  of  both  parties ;  Judge 
Nathan  K.  Hall  acting  on  behalf  of  Mr.  Fillmore,  and  Senator 
Ira  Harris  for  Mrs.  Mcintosh.  After  the  marriage  the  parties 
took  up  their  abode  in  the  mansion  owned  by  Mr.  Fillmore 
on  Delaware  avenue,  in  the  city  of  Buffalo,  and  they  resided 
there  together  until  the  death  of  Mr.  Fillmore  in  1874,  after 
which  time  Mrs.  Fillmore  continued  to  reside  there  until  her 
death  in  1881. 

It  does  not  appear  that  either  of  the  parties  liad  any  living 
descendants  or  near  relatives  other  than  the  defendant,  who 
was  the  son  of  Mr.  Fillmore,  and  who  became  and  continued 
a  member  of  the  family  from  the  time  of  the  marriage  down 
to  the  death  of  Mrs.  Fillmore.  The  defendant  was  appointed 
executor  and  Mrs.  Fillmore  executrix  of  the  will  of  Millard 
Fillmore,  and  the  property  in  dispute  in  this  action,  remained 
in  the  family  residence  until  Mrs.  Fillmore's  death,  unappro- 
priated and  undisposed  of  by  either  party.  No  controversy 
arose  between  Mrs.  Fillmore  and  her  son  for  the  several  years 
during  which  they  used  this  property  in  common ;  but,  after 
her  death,  its  exclusive  possession  was  claimed  by  the  plaintiff, 
as  her  executor,  under  the  clause  of  the  contract  hereinbefore 
quoted,  and  this  action  was  brought  to  recover  its  possession. 
The  decisions  of  the  courts  below  have  favored  the  claim  of 
the  executor,  and  this  appeal  has  been  taken  to  review  their 
determination. 

It  is  not  probable  that  such  a  controversy  would  have  arisen 
if  the  tastes  and  desires  of  the  parties  to  the  contract  could 
have  been  consulted ;  but  the  executor,  feeling  constrained  by 
a  supposed  legal  obligation  resting  upon  him,  has  brought  this 
action  in  an  amicable  spirit  to  settle  judicially  the  title  to  the 
property.  It  will  doubtless  be  as  gratifying  to  the  feelings  of 
the  plaintiff  as  to  other  friends  of  the  parties,  if  it  shall  be 
found  to  be  in  accordance  with  the  law,  that  the  disposition 
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of  this  property,  may  be,  made  to  accord  ^idth  what  must 
instinctively  be  felt  by  all  persons  acquainted  with  the  circum- 
stances, to  have  been  the  wish  and  desire  of  the  contracting 
parties.  The  question  is  not  wholly  free  from  doubt;  but 
following  the  rule  which  obtains  in  the  construction  of  all 
contracts,  viz.,  that  the  intentions  of  the  parties  must  control, 
we  can  reach  a  conclusion  which  seems  to  us  to  be  reasonably 
satisfactory. 

This  contract  must  be  regarded  as  one  drawn  with  great 
care,  with  a  full  understanding  of  the  precise  meaning  of  the 
language  employed,  and  an  intention  that  each  word  and 
sentence  shall  have  its  appropriate  influence  and  effect  upon 
the  construction  of  the  instrument.  It  will  thus  be  seen  that 
following  the  general  words  containing  a  description  of  the 
property  covered  by  the  clause, ,  there  occur  expressions 
intended  to  effect  a  limitation  of  their  meaning,  and  con- 
fining it  to  such  property  as  is  used  in  a  particular  manner. 
We  do  not  think  that  the  courts  below  have  given  that  effect 
to  the  words  of  this  limitation  which  they  are  justly  entitled  to, 
considering  the  obvious  intention  with  which  they  were 
employed.  They  were  evidently  used  to  exclude  from  the 
operation  of  the  agreement  all  such  property  as  was  employed 
for  the  use  and  enjoyment  of  the  respective  parties  individu- 
ally, as  well  as  that  not  in  use  for  family  purposes ;  and,  we 
think,  that  class  of  property  also  in  the  nature  of  heir  looms, 
which  is  rendered  valuable  mainly  because  of  its  relations  to, 
and  associations  with  the  family  by  whose  members  it  was 
acquired,  and  to  whom  it  naturally  belongs.  It  can  hardly  be 
supposed  that  Mr.  Filhnore  intended  that  any  articles  of 
property  which  came  to  him  as  incidents  of  the  high  office 
he  had  filled,  and  which  would  be  desirable  to  his  family 
as  evidences  and  mementoes  of  the  distinction  enjoyed  by 
him,  should  be  taken  from  them  upon  his  death,  and  con- 
ferred upon  strangers  to  his  blood.  N'either,  we  think,  can  it 
be  supposed  that  a  valuable  gallery  of  paintings,  such  as  that 
possessed  by  Mrs.  Mcintosh  at  the  time  of  her  marriage,  and 
subsequently  used  to  adorn  the  walls  of  the  family  residence, 
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could  have  been  intended  to  pass  under  the  general  designation 
of  furniture  or  other  *'  personal  property,"  as  used  in  this  con- 
tract. We  are  also  quite  unable  to  suppose  that  the  parties 
to  the  contract  were,  when  drafting  the  clause  in  question, 
iniuenced  by  mercenary  considerations  or  made  nice  calcula- 
tions with  a  view  of  balancing  the  pecuniary  benefits  to  be 
derived  by  them  respectively  therefrom,  or  weighed  with 
scrupulous  exactness  the  financial  possibilities  of  the  con- 
templated marriage. 

It  is  significant  of  the  intention  of  the  parties  that  the 
prior  clauses  of  the  contract  had  determined  clearly  and 
definitely  the  interest  which  the  respective  parties  should 
take  in  the  property  of  the  other,  not  only  during  their  life- 
time, but  upon  the  death  of  either,  and  the  clause  in  question 
was  the  last  provision  of  the  contract  and  was  apparently  of 
minor  importance,  introduced  for  the  purpose  of  securing  the 
comfort  and  convenience  of  the  survivor  of  the  marriage. 

We  think  a  reasonable  and  fair  construction  of  the  contract 
leads  to  the  conclusion  that  this  clause  was  inserted  for 
the  purpose  of  providing  for  the  continued  use  and  enjoy- 
ment by  the  survivor,  of  the  family  property,  which  they  had 
both  been  accustomed  to  use  in  their  domestic  life,  and  the  con- 
tinued enjoyment  of  which  was  essential  to  the  personal  comfort 
and  convenience  of  those  who  had  been  habituated  to  its  daily 
use.  No  other  construction  is  consistent  with  our  idea  of  the 
high  character,  distinguished  position  and  refined  tastes  of 
the  parties  to  the  agreement  Such  property  was  intended  to 
pass  as  was  "  in  use  by  the  parties  for  family  purposes,"  and 
no  other. 

The  question  presented  is  widely  different  from  that  which 
would  have  arisen  had  the  words  of  limitation  been  omitted. 
We  have  been  referred  to  no  case  which  seems  to  us  to  be  in 
point  upon  the  question  involved  here,  and  the  case  must, 
therefore,  be  decided  by  the  construction  to  be  given  to  the 
peculiar  language  of  the  particular  contract,  and  the  inferences 
which  we  are  able  to  draw  therefrom  as  to  the  intention  of 
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the  parties,  in  view  of  their  situation  and  condition  in  life  and 
the  circnmstances  surrounding  them. 

The  main  subject  of  contention  between  the  parties  is  the 
library  of  Mr.  Fillmore,  the  collection  of  which  had  occupied 
his  whole  lifetime,  and  to  which,  we  may  reasonably  suppose, 
large  additions  were  made  during  his  incumbency  of  the  office 
of  president,  and  which  were  more  or  less  associated  with  that 
distinction.  This  property  would  seem  to  hiave  been  nnder  the 
consideration  of  the  counsel  who  dr^w  the  contract,  as  it  was 
much  the  most  valuable  possession  of  Mr.  Fillmore's  as  con- 
nected witli  his  residence,  and  it  seems  strange  that  horses, 
carriages  and  furniture  should  be  specially  mentioned,  while 
this  more  important  item  should  be  left  to  the  uncertain 
description  of  general  words,  if  it  was  intended  to  be  included 
therein.  Neither  paintings,  books  or  a  library  are  mentioned, 
and  we  cannot  believe  that  the  eminent  lawyers  who  drew 
this  contract  would  have  omitted  to  describe  them,  or  have 
left  it  a  matter  of  doubt,  if  they  had  supposed  such  property 
was  to  be  included  in  the  provisions  of  this  clause.  The  bulk 
of  the  books,  which  would  naturally  have  been  collected  by 
such  a  man  as  Mr.  Fillmore,  would  probably  have  little  in  them 
to  attract  the  notice  or  attention  of  a  lady,  and  it  may  well  be 
inferred  that  their  acquisition  by  her  would  not  be  especially 
coveted,  while  to  the  relatives  of  his  own  blood  their  pos- 
session would  naturally  be  an  object  of  pride  and  satisfaction. 
It  is  not  reasonable,  we  think,  to  suppose  tliat  Mr.  Fillmore 
contemplated  a  disposition  of  this  property  upon  the  death  of 
himself  and  Mrs.  Fillmore,  which  would  take  it  away  from 
his  immediate  family  and  descendants,  and  confer  it  upon 
those  who  were  not  of  kin  to  him,  whose  name  would  not 
recall  his  reputation,  and  who  were  not  interested  in  its  per- 
petuation. Such  a  construction  is  not  necessary  to  satisfy  the 
language  of  this  contract,  and,  we  think,  it  cannot  be  given 
to  it  without  violating  the  intention  of  the  parties. 

We  also  think  that  the  silverware  contained  in  the  white 
tin  box,  and  that  purchased  by  the  first  wife  of  Mr.  Fillmore 
SicKELs— Vol.  LXVL        33 
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witli  the  proceeds  of  a  present  made  to  her  by  ladies  of  New 
York  while  she  occupied  the  presidential  mansion,  were  not 
covered  by  the  language  of  the  contract.  The  evidence  is 
undisputed  that  these  articles  were  not  in  use  for  family  pur- 
poses, but  were  kept  in  store  by  themselves,  marked  with 
the  initials  of  Mr.  Fillmore  and  other  members  of  the  family, 
and  although  occasionally  examined,  were  not  employed  for 
family  purposes  in  the  ordinary  and  common  acceptation  of 
that  term.  It  was  in  proof  that  on  two  or  three  occasions  a 
few  of  the  pieces  of  plate  bought  by  the  first  Mrs.  Fillmore 
were  employed  at  public  receptions  as  ornaments  to  decorate 
the  table  and  rooms  of  the  house ;  but  the  evidence  wholly 
negatives  the  idea  that  they  were  used  for  family  purposes 
generaUy.  So,  also,  the  wines  acquired  by  Mr.  Fillmore  while 
he  was  president,  and  which  were  associated  with  Commodore 
Perry's  expedition  to  Japan,  were  never  used  for  family,  or, 
ind3ed,  for  any  other  purpose,  so  far  as  appears.  It  is  to  be 
inferred  that  they  were  acquired  by  him  as  a  gift,  or  present, 
from  some  officer  of  the  Japanese  expedition,  and  whatever 
might  have  been  his  intention  as  to  their  ultimate  disposition, 
it  is  quite  certain  that  he  never  intended  them  for  ordinary  or 
extraordinary  family  purposes,  for  it  affirmatively  appears 
that  they  were  never  so  used  during  or  after  his  lifetime. 
Whenever  the  family  had  occasion  for  the  use  of  such  wines 
they  were  invariably  purchased  for  the  purpose.  The  other 
articles  mentioned  are  too  trivial  in  value  to  merit  particular 
notice,  and  it  is  enough  to  say  that  trunks  bought  and  used  by 
Mr.  Fillmore  for  his  individual  use,  and  property  which  had 
for  a  long  time  been  excluded  from  the  house  as  an  incum- 
brance and  obstruction,  were  not  within  the  meaning  of  the 
language  of  the  contract. 

We  are,  therefore,  of  the  opinion  that  the  judgments  of 
the  courts  below  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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EiJAs  A.  Mead,  Respondent,  v.  Chables  E.  Pabkeb, 
Appellant. 

Where,  in  an  action  upon  a  guaranty  of  collection  of  a  debt,  the  defense  is, 
that  the  debtor  was  not  prosecuted  with  due  diligence,  evidence  that  a 
delay  in  prosecution  was  with  the  acquiescence  of  the  guarantor,  is  com- 
petent, on  the  part  of  the  plaintiJDT,  as  bearing  upon  this  issue. 

Proof  of  such  acquiescence  is  also  competent,  as  showing  a  waiver  by  the 
guarantor  of  his  strict  right  to  take  advantage  of  the  creditor's  indulgence, 
to  avoid  the  guaranty. 

(Argued  October  8,  1888;  decided  November  27,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  22,  1886,  which  afltoned  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict,  and  affirmed  an  order 
denying  a  motion  for  a  new  trial.  (Reported  below,  41 
Hun,  577.) 

The  nature  of  tlie  action  and  the  material  facts  are  stated  in 
the  opinion. 

James  R.  Cox  for  appellant.  Plaintiff's  laches  and  neglect 
to  collect  for  two  and  a  half  years  discharged  the  guarantor. 
{Ins.  Co.  V.  Wright^  76  K  T.  447 ;  McMurray  v.  Nayes^  72 
id.  524 ;  6  Cowen,  624;  1  Wend.  455 ;  31  Barb.  94  ;  15  Hun, 
346.)  Every  possible  test  which  can  be.  applied,  shows  that 
this  covenant  of  defendant  was  "  an  agreement  to  answer  for 
the  debt  and  default  of  others,"  and  nothing  else.  (21  N.  T. 
415 ;  26  Wend.  435 ;  AcJdey  v.  Parmenter,  98  K  Y.  426 ; 
Milks  V.  Rich,  80  id.  269 ;  Johnson  v.  GUbert,  4  Hill,  178 ; 
Ca/i^deU  v.  McNid,  21  K  Y.  336;  Bruce  y,'  Burr,  67  id. 
237 ;  Brown  v.  Curtis,  2  id.  225 ;  Fowler  v.  Clearwater,  85 
Barb.  146 ;  Brmjon  v.  Curtis,  2  Comst.  225,  229,  528.)  By 
the  written  agreement  this  defendant  contracted  for  diligence 
in  collecting  the  bond  and  mortgage.  {Hill  v.  Blake,  97 
N.  Y.  218 ;  Drake  v.  Seaman,  id.  233 ;  Holcomhe  v.  Munson, 
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103  id.  682 ;  Tusca  v.  Fimer,  53  N.  Y.  Sup.  Ct.  Rep.  443  ; 
ITane  v.  Corteay,  100  K.  Y.  132 ;  Brigg  v.  HilUm^  99  id. 
519.)  The  guarantor  can  only  be  held  by  tlie  precise  terms 
of  his  contract.  {Gates  v.  McKee,  13  N.  Y.  232;  People  v. 
Ckabnera,  60  id.  158;  Kingshury  v.  WesifaIXy  61  id.  356; 
Eoan&vtUe  v.  Kaufman^  93  id.  281.) 

H.  V.  Sbwland  for  respondent.  Written  contracts  may  be 
varied,  waived  and  modified  by  parol,  and  after  the  parol 
arrangement  has  been  acted  upon  and  carried  out  by  one  side, 
the  other  will  not  be  heard  to  deny  or  repudiate  it,  is  as  well 
settled  as  any  Jegal  proposition  can  be.  {Mosier  v.  Wafidj  56 
Barb.  80  ;  Proctor  v.  Thompson,  13  Abb.  N.  C.  340 ;  Lobddl 
V.  Lobdell,  36  N.  Y.  327 ;  Freeman  v.  Freemxin^  51  Barb. 
306  ;  S.  a,  43  K.  Y.  34 ;  JIugus  v.  TFoZA^r,  12  Penn.  173  ; 
Dana  v.  Wright,  23  Hun,  29 ;  MiUerY.  Bail,  36  N.  Y.  286 ; 
Beardsley  v.  Dently,  69  id.  277 ;  Knapp  v.  Ilungerfordj 
7  Ilun,  588 ;  Dodge  v.  Welman,  1  Abb.  Ct.  App.  Dec.  512  ; 
Stone  V.  Sprague,  20  Barb.  509.)  If  the  parties  to  this 
guaranty  afterwards  verbally  agreed  to  give  the  principal 
debtor  further  time  in  which  to  pay  the  debt,  and  the  same 
was  acted  upon,  it  was  a  valid  modification  of  the  original  con- 
tract in  respect  to  the  time  for  the  enforcement  of  the  collec- 
tion from  the  debtor.  {Jlom^r  v.  Guardian  Muf.  Z.  Ins.  Co.y 
67  N.  Y.  478 ;  Burt  v.  Saxton,  1  Hun,  551 ;  Fleming  v. 
Gilbert,  3  Johns.  528 ;  Clark  v.  DaleSy  20  Barb.  64 ;  Stone 
v.  Sprague,  Id.  509 ;  Flynn  v.  McKeon,  6  Duer,  203  ;  Dodge 
v.  Crandall,  30  N.  Y.  304.)  Delay  of  collection  or  postpone- 
ment must  be  without  his  consent  in  order  to  discharge  the 
indorser  or  guarantor.  {Hart  v.  Hudson,  6  Duer,  304 ;  Ban^s 
V.  Strong,  7  Hill,  250 ;  Fleming  v.  Gilbert,  3  Johns.  528 ; 
Gahn  V.  j}f'iemcewicz,  11  Wend.  312  ;  Pike  v.  JV^ash,  3  Abb. 
Ct.  App.  Dec.  610 ;  Might  v.  Storrs,  6  Bosw.  [X.  Y.]  600 ; 
Carlies  v.  Fates,  31  Vt.  [2  Shaw],  653 ;  Adtms  v.  Way,  32 
Conn.  160;  Chester  v.  Bank  of  Kingston,  16  N.  Y.  338 ; 
Ex  parte  Harvey,  27  Eng.  L.  &  Eq.  2S0  ;  Wyke  v.  liogers,  12 
id.  162 ;  Woodcock  v.  0.  dk  W.  B.  Co,,  21  id.  285.) 
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Peckham,  J.  This  action  was  commenced  to  recover  the 
balance  due  upon  a  bond  and  mortgage,  the  latter  of  which 
had  been  foreclosed  and  a  judgment  for  deficiency  entered 
against  the  mortgagor.  The  liability  of  the  defendant  herein 
rests  upon  a  guaranty  which  he  signed  and  by  which  he  guar- 
anteed the  collection  of  the  bond  to  one  Cordial  S.  Jennings, 
by  whom  it  was  assigned  to  the  plaintiff. 

The  defendant,  among  other  things,  set  up  that  the  plaintiff 
had  extended  and  put  off  the  time  for  the  payment  of  the 
bond  and  mortgage  without  the  consent  of  the  defendant. 

Tlie  bond  became  due  and  payable  by  its  terms  May  1, 1875, 
It  was  assigned  by  the  mortgagee  to  Charles  E.  Parker,  the 
defendant,  on  the  10th  of  May,  1872.  The  defendant  assigned 
it  to  Jennings  on  the  1st  of  September,  1875,  and  Jennings 
assigned  it  to  the  plaintiff  on  the  1st  of  April,  1876.  The 
action  to  foreclose  the  mortgage  was  commenced  in  March, 
1878,  three  years  after  the  mortgage  became  due,  and  two 
years  after  the  assignment  by  Jennings  to  the  plaintiff. 

Unexplained,  the  delay  of  the  plaintiff  in  commencing  suit 
to  foreclose  the  mortgage  and  thereby  obtain  payment  of  the 
bond  would  be  a  good  defense  to  the  surety,  for  the  neglect 
would  be  unreasonable,  and  unreasonable  neglect  itself  dis- 
charges a  surety  of  this  nature. 

Upon  the  trial  of  the  action  evidence  was  given  tending  to 
show  acquiescence  of  the  defendant  in  the  delay,  both  on  the 
part  of  Jennings,  while  he  was  the  owner,  and  on  the  part  of 
the  plaintiff  after  he  became  the  owner.  If  competent,  we 
think  there  was  sufficient  evidence  in  the  case  to  go  to  the 
jury  upon  the  question  of  such  acquiescence  in  or  ratification 
on  the  part  of  the  defendant  of  tlie  delay  in  commencing  the 
suit  The  defendant,  however,  objected  to  the  evidence  in 
question  on  the  ground  that  it  was  by  parol,  and  incompetent 
for  that  reason,  as  tending  to  vary  the  contract  of  guaranty 
between  the  parties,  which,  on  the  part  of  the  defendant,  was 
a  contract  to  answer  for  the  debt,  default  or  miscarriage  of 
another,  and  required  by  statute  to  be  in  writing.  The  evi- 
dence was  admitted  and  upon  it  a  verdict  was  obtained  in 
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favor  of  the  plaintiff  for  the  amount  of  the  deficiency  upon  the 
foreclosure  sale.  Appeal  wbjs  taken  from  the  judgment  entered 
upon  the  verdict  of  the  jury  to  the  General  Term,  where  it  was 
aflBrmed,  from  which  affirmance  defendant  apeals  here. 

The  learned  counsel  for  the  defendant  made  a  most  exhaust- 
ive argument  upon  the  question  of  the  admissibility  of  the 
evidence  going  to  show  what  he  claimed  was  a  new  contract, 
or  would  have  been  a  new  contract  if  sufficiently  proved, 
varying  the  terms  of  the  written  contract  of  guaranty  made 
by  the  defendant.  This  contract  he  claimed  was  required  to 
be  in  writing  by  the  statute  of  frauds. 

Although  it  may  be  somewhat  difficult  to  distinguish  this 
case  from  that  of  Milks  v.  Hick' {SO  N.  Y.  269),  yet  without 
pausing  to  determine  definitely  that  question,  we  think  there 
is  another  view  upon  which  this  judgment  can  and  must  be 
sustained.  The  defendant  guranteed  the  collection  of  the 
bond  and  mortgage.  That  guaranty  was  simply  an  undertak- 
ing on  his  part  that  the  debt  would  be  paid  if  the  principal 
should  be  prosecuted  with  reasonable  diligence.  {Craig  v. 
Parkia,  40  N.  Y.  181 ;  Northern  Im.  Co.  of  N.  1\  v.  Wnghty 
76  id.  445.)  If  the  facts  were  undisputed  and  were  such  that 
different  inferences  could  not  be  drawn  therefrom  by  different 
minds,  the  question  whether  reasonable  diligence  had  been 
exercised  in  commencing  the  suit  for  the  collection  of  the 
bond  would  be  one  of  law.  But  under  the  law,  as  it  now 
stands  in  relation  to  such  matters,  if  the  facts  are  disputed  or 
if  undisputed,  they  are  of  such  a  nature  that  reasonable  men 
might  differ  in  regard  to  the  inferences  proper  to  be  dravm 
from  them,  then  those  inferences  are  to  be  drawn  by  a  jury 
under  proper  instructions  from  the  court.  But  whether  a 
question  of  fact  or  of  law,  it  is  still  a  question  of  whether  rea- 
sonable diligence  has  been  sliown.  In  relation  to  such  a  ques- 
tion as  this  in  Thonias  v.  Woods  (4  Cow.  173),  Woodworth,  J., 
observed :  "  Every  question  of  due  diligence  must  be  decided 
in  view  of  all  the  facts  and  circumstances,  what  would  be 
a  lache  in  one  case  might  be  reasonable  diligence  in  another. 
It  will  not  be  contended  that  due  diligence  requires  a  prose- 
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cntion  to  be  commenced  in  every  case  on  tlie  day  tlie  money 
is  payable.  If  a  party  intends  that  he  will  guard  his  con- 
tract, as  in  the  case  above  cited,  where  the  plaintiffs  covenanted 
to  prosecute  immediately  after  the  several  sums  of  money 
became  due."  In  Ten  Eyck  v.  Elmendorf  (1  Caines,  427), 
upon  such  a  guaranty  Thompson,  J.,  said :  "  The  plaintiffs 
were  to  use  all  due  diligence  and  take  all  legal  measures,  by 
prosecution  at  law,  to  recover  the  money  from  Eedington,  by 
which  I  understand  all  ordinary  and  legal  measures  prose- 
cuted with  good  faith."  Certainly  it  is  a  circumstance,  and 
one  of  a  most  material  and  controlling  nature,  upon  the  issue 
as  to  whether  due  diligence  had  been  used  in  the  prosecution 
of  the  claim,  to  show  that  failure  to  prosecute  was,  by  reason 
of  the  express  request  of  the  defendant  himself,  or  by  reason 
of  his  acquiescence  in  or  consent  thereto  after  receiving  full 
information  of  the  facts  from  the  plaintiff.  No  man  could 
say  upon  an  issue  of  due  diligence  that  a  plaintiff  had  failed 
to  exercise  it  by  commencing  his  action  against  the  principal 
debtor  when,  in  justification  of  such  failure,  he  showed  a  parol 
request  of  the  surety  to  refrain  from  the  commencement  of 
the  action  until  a  certain  time  had  elapsed  within  which  he 
said  he  had  no  doubt  that  the  principal  debtor  would  pay.  It 
certainly  is  competent  evidence,  as  showing  the  circumstances 
in  existence,  which  rendered  the  action  of  the  plaintiff  reason- 
ably diligent  in  prosecuting  the  suit  to  foreclose  the  mortgage, 
and  it  did  not  in  any  degree  alter  the  contract  which  was 
made  by  the  defendant  in  writing. 

In  Norihem  Insurance  Company  v.  Wright  {8upra\  it  is 
clear  that  the  parol  evidence  which  was  admitted  was  offered  on 
the  question  of  the  waiver,  by  the  defendant,  of  the  strict 
performance  of  the  contract  by  the  plaintiff.  Chukch,  Ch.  J., 
in  that  case  says :  "  Waiver  is  largely  a  question  of  intention, 
and  it  seems  difficult  to  impute  such  an  intention  to  the 
defendant  from  the  circumstances  proved,  after  he  had  in 
express  terms  demanded  a  foreclosure  and  disclaimed  liability, 
until  a  deficiency  was  ascertained.  The  evidence  is  conflicting 
SB  to  whether  he  told  the  president  he  had  taken  a  deed." 
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This  quotation  shows  that  evidence  of  that  nature  was  admis- 
sible upon  the  question  of  waiver,  and  that  no  one  supposed 
that  it  was  rendered  inadmissible  for  that  purpose  because  of 
the  assumed  alteration,  by  parol,  of  the  contract  required  to 
be  in  writing,  by  the  statute  of  frauds.  The  evidence  in  this 
case  was  not  of  such  a  nature  as  could  be  said  to  alter  the  con- 
tract. It  was  simply  of  such  a  nature  as  to  show  that  the  defend- 
ant waived  the  strict  performance  of  its  original  requirements. 

Again,  it  has  been  frequently  held,  in  cases  where  the 
creditor  was  bound  to  diligence  in  pursuing  by  action  at  law 
his  debtor  in  order  to  hold  the  guarantor,  that  if  the  creditor 
indulges  the  debtor  by  not  enforcing  payment  of  the  debt  by 
suit,  if  such  indulgence  be  with  the  acquiescence  of  the  guar- 
antor the  guarantor  thereby  waives  his  strict  right  and  cannot 
afterwards  take  advantage  of  the  creditor's  indulgence  to 
avoid  his  own  contract.  ( Wrig/it  v.  Starrs  6  Bosw.  600 ; 
Theobold  on  Principal  and  Surety,  87,  §  165;  Woodcock  w 
Oxford  i&  Worcester  R.  Ji,  Co,,  2 1  Law  &  Eq.  R  285 ;  Cuviings 
V.  Arnold,  3  Mete.  486 ;  Adams  v.  Way,  32  Comu  160-172.) 

The  General  Term  in  this  case  held  that  the  evidence  was 
properly  admitted  to  prove  the  waiver  and  consent  on  the  part 
of  the  defendant ;  and  it  also  held  that  the  evidence  was 
properly  received  because  it  was  not  necessary  for  the  validity 
of  the  defendant's  guaranty  that  it  should  have  been  in  writ- 
ing ;  that  the  guaranty  was  not  in  law  a  contract  to  answer 
for  the  debt,  default  or  miscarriage  of  anotlier,  but  that  it  was 
an  original  undertaking  to  pay  his  own  debt. 

As  we  have  said,  we  do  not  feel  compelled  to  discuss  the 
latter  ground,  and  hold  that  the  evidence  was  properly  admit- 
ted as  tending  to  show  due  diUgence  under  all  the  circum- 
stances and  a  waiver  by  the  defendant  of  strict  performance 
on  the  part  of  the  plaintiff ;  and  if  believed,  there  was  sufficient 
evidence  in  the  case  to  support  the  verdict. 

We  are  concluded  by  the  finding  of  the  jury  on  that  issue, 
and  for  these  reasons  the  judgment  should  be  affinned  with  costs. 

All  concur. 

Judgment  affirmed. 
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Anna  K.  Oilman  etal.,  Respondents,  v,  Winthrop  W.  |i4i  846 

Oilman,  Appellant. 

The  will  of  G.  gave  to  his  wife,  so  long  as  she  remained  his  widow,  "  for 
her  own  use  and  occupation,  and  none  other."  one-third  of  his  "  mansion- 
house."  The  other  two-thirds  the  will  declared  were  to  be  for  the  use  of 
such  of  the  testator's  children  by  his  said  wife  as  might  choose  to  occupy 
the  same.  In  case  none  of  them  so  chose,  the  wife  was  to  have  the 
use  of  the  whole.  The  provisions  made  in  the  will  for  the  wife  were 
declared  to  be  in  lieu  of  dower.  His  residuary  estate  the  testator  gave 
to  his  children.  Upon  the  death  of  the  testator  the  widow  waived  the 
provisions  for  her  in  tlie  will  and  claimed  dower,  and  provision  was 
made  for  her  by  a  court  of  competent  jurisdiction.  Defendant,  a  son  of 
G.  by  a  former  wife,  took  possession  of  three  rooms  in  the  mansion; 
another  heir  occupied  a  fourth  and  the  remainder  was  unoccupied.  In 
an  action  of  ejectment,  brought  by  the  children  of  the  testator  by  his  second 
wife,  it  appeared  that  they  made  a  formal  demand  of  defendant  for  pos- 
session of  the  whole  house,  and  required  him  to  move  out  at  once.  He 
offered  to  leave  as  soon  as  he  could  find  another  place,  and  expressed  a 
willingness  for  them  to  move  in  without  delay,  and  it  did  not  appear 
that  at  any  time  he  denied  plaintiffs'  right  to  any  part  of  the  premises; 
about  two  months  after  the  demand  he  did  move  out.  The  court 
charged  the  jury  that  the  plaintiffs  were  entitled  to  recover  possession  of 
two-thirds  of  the  premises,  with  damages.  Held,  error;  that  the  portion 
the  widow  refused  became  part  of  the  residue  and  vested  under  the  will  in 
his  heirs,  and,  among  them,  the  defendant,  and  so  the  parties  were  tenants 
in  common;  that  plaintiffs  failed  to  prove  that  they  had  been  actually 
ousted,  or  that  there  had  been  any  denial  of  their  rights  as  co-tenants,  in 
the  absence  of  which  proof  they  were  not  entitled  to  recover.  (Code  of 
Civ.  Pro.  §  1515.) 

Defendant's  answer  was  a  general  denial.  Hcldf  that  this  was  substantially 
a  denial  that  defendant  was  guilty  of  unlawfully  withholding  the  prem- 
ises as  alleged  in  the  complaint,  and  under  it  defendant  was  entitled  to 
prove  any  matter  which  v^uld  defeat  the  action,  and  the  burden  was 
upon  plaintiffs  of  showing  a  right  to  the  possession  of  the  premises  as 
against  defendant  at  the  time  of  the  commencement  of  the  action. 

The  court  charged  that  plaintiffs  were  entitled  to  recover,  as  damages,  the 
value  of  the  use  of  two-thirds  of  the  premises  from  the  time  of  demand 
up  to  the  trial.  Held,  error;  that  they  were  only  entitled  to  recover,  if 
at  all,  damages  up  to  the  time  of  the  surrender  of  the  premises. 

(Argued  October  10,  1888;  decided  November  27,  1888.) 
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Appeal  from  a  judgment  of  the  General  Tenn  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  July  31,  1886,  which  aflSrmed  a  judg- 
ment in  favor  of  the  plaintiff,  entered  upon  a  verdic"-  and 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

This  was  an  action  of  ejectment. 

The  plaintiffs  stated  in  their  complaint  that,  on  the  8th  day  of 
February,  1865,  they  were  possessed  of  two  undivided  third 
parts  of  the  mansion-house  and  lot  of  Nathaniel  Gilman, 
deceased,  known  as  171  Clinton  street,  in  the  city  of  Brooklyn, 
having  the  right  to  use  and  occupy  the  same  for  their  respective 
lives,  subject  to  the  right  of  Theopliilus  Gilman  and  Frazer  Gil- 
man  to  also  use  and  occupy  the  premises  with  them,  whenever 
they  should  elect  to  do  so ;  and  being  so  possessed,  the  def end- 
aiit,  on  the  9th  of  February,  1865,  entered  into  the  premises 
and  withholds  from  the  plaintiffs  the  possession  thereof,  to 
their  damage  $100.  They  demanded  judgment  for  the  pos- 
session of  the  undivided  two-thirds  of  the  mansion-house  and 
lot,  with  their  damages  for  the  detention.  The  defendant's 
answer  was  a  general  denial  of  the  allegations  of  the  complaint. 

The  plaintiffs  proved  that  Nathaniel  Gilman  died  in 
December,  1859,  seized  of  the  entire  premises,  leaving  a 
widow,  Joanna  *Gilman,  and  four  .  children  by  her,  as 
named  in  the  complaint,  and  a  will  and  codicil,  which  were 
admitted  to  probate  in  the  city  of  New  York,  May  24, 
1861,  and  in  the  state  of  Maine,  in  June,  1861.  They  were 
put  in  evidence  by  the  plaintiffs.  It  appeared  that  the 
defendant  was  the  eldest  son  of  Nathaniel  Gilman  by  a  former 
wife,  and  both  parties  claim  under  the  provisions  of  the  will 
and  codicil ;  the  plaintiffs,  under  section  1  of  the  codicil, 
which  is  in  these  words :  "  To  my  wife  Joanna,  so  long  as  she 
remains  my  widow,  for  her  own  use  and  occupation,  and  none 
other,  I  give  one-third  part  of  miy  mansion-house  and  lot  in 
CUnton  street,  in  tlie  city  of  Brooklyn  and  state  of  New 
York.  The  remaining  two-thirds  are  to  be  for  the  use  of 
such  of  my  cliildren,  by  her,  as  may  choose  to  occupy  the 
same ;  those  who  may  thus  occupy  being  required  to  pay  the 
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taxes  and  assessments  thereon,  and  to  keep  the  premises  in 
repair;  but  so  long  as  none  of  my  children  may  wish  to 
occupy,  my  wife  is  to  have  the  use  of  said  two-thirds,  as  well 
as  of  the  said  one-tliird  of  the  premises."  The  defendant 
claims  under  a  clause  by  which  the  testator  gave  to  liis 
children,  and,  among  others,  the  defendant,  the  rest  and  residue 
of  his  property  and  estate.  The  testator  declared  that  the 
provisions  made  in  the  will  and  codicil  for  his  wife  Joanna 
were  intended  to  be  in  Ueu  of  dower. 

The  defendants  o£Eered  in  evidence  (1)  a  paper  dated  June 
11,  1861,  and  duly  authenticated,  by  which  the  widow  of  the 
testator  waived  "  the  provisions  made  for  her  in  the  last  will 
and  testament  of  her  husband,"  and  declared  that  she  ''  claims 
dower  in  the  real  and  her  rights  in  the  personal  estate  of 
deceased  according  to  law ; "  and  (2)  proposed  to  show  tMat 
upon  her  application  provision  had  been  made  for  her  in  lieu 
of  the  provisions  of  the  will,  by  the  Court  of  Probate  in  the 
state  of  Maine,  where  the  testator  resided  at  the  time  of  liis 
death  and  where  he  left  real  estate  and  personal  property. 
The  offer  was  rejected  as  not  pertinent  to  the  issue,  and  to 
the  ruUng  of  the  court  the  defendant's  counsel  excepted.  It 
appeared  that,  in  1864,  the  defendant  took  possession  of  three 
rooms  in  the  house  in  question,  another  heir  of  Nathaniel 
Gilman  already  occupying  a  fourth  room,  leaving  the  rest  of 
the  house  imoccupied.  In  the  month  of  February,  1865,  the 
plaintiffs  made  a  formal  demand  of  the  defendant  for  the 
possession  of  the  whole  house,  and  required  him  to  move  out 
at  once.  He  offered  to  leave  as  soon  as  he  could  find  another 
place,  but  expressed  a  wilUngness  that  they  should  move  in 
without  delay.  The  upper  part  of  the  house  was  vacant,  and 
all  he  claimed  was  a  right  to  occupy  a  portion  of  the  house 
then  in  use.  'No  testimony  was  given  tending  to  show  a 
demand  for  less  than  the  whole,  and  it  was  in  evidence,  on  the  ' 
part  of  the  defendant,  that  he  "  at  no  time  denied  the  plaintiffs' 
right  to  any  part  of  the  premises."  In  the  following  April 
he  did,  in  fact,  move  out,  and  has  since  had  nothing  to  do  with 
them.     At  the  close  of  the  testimony  the  defendant's  counsel 
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asked  to  go  to  the  jury  as  to  the  demand  made  by  the  plaintifEs, 
claiming  that  if  it  was  for  the  whole  of  tlie  premises  it  was 
not  sufficient,  but  the  court  refused.  lie  also  "asked  the 
court  to  charge  the  jury,  as  a  matter  of  law,  that  plaintiffs 
could  not  recover  more  than  $100,  that  being  the  amount 
claimed  in  the  complaint.  The  court  ruled  that  plaintiff 
were  entitled  to  recover  damages  from  the  time  this  demand 
was  made  down  to  the  then  present  time. 

The  court  thereupon  charged  the  jury  as  follows :  "  The 
plaintiffs  are  entitled  to  your  verdict,  and  to  recover  possession 
of  two-thirds  of  the  house  and  lot,  the  premises  described  in 
the  complaint,  and  the  only  question  for  you  to  consider  is  the 
amount  of  damages;"  and,  as  to  those  damages,  directed 
them  to  determine,  from  the  evidence,  what  the  fair  rental 
value  of  the  premises  was,  "  and,  having  ascertained  it,  give 
the  plaintiffs  a  verdict  for  two-thirds  of  that  amount  from 
December,  1864,  the  time  the  demand  was  made,  to  the  then 
present  time."  To  each  ruling  and  direction  the  defendant's 
counsel  excepted.  The  jury  rendered  a  verdict  for  the 
plaintiffs,  in  accordance  with  the  charge  of  the  court,  and 
assessed  the  damages  at  $1,700. 

Henry  C.  Knox  for  appellant.  Before  assignment  of 
dower  the  widow  has  no  estate,  but  a  mere  right  in  action 
or  claim,  which  cannot  be  sold  upon  execution.  {Moore  v. 
Mayor ^  etc.,  4  Seld.  113 ;  2  Comst.  254 ;  Cruise's  Dig.,  title. 
Dower,  chap.  3,  §  1,  note ;  Gooch  v.  Atkin,  14  Mass.  378 ; 
Kaine  v.  Fisher^  2  Seld.  598  ;  SigUr  v.  Van  Riper^  10 
Wend.  420 ;  Co.  on  Litt.  37  b.)  The  court  erred  in  charging 
the  jury  that  the  plaintiffs  were  entitled  to  their  verdict,  and 
to  recover  possession  of  two-thirds  of  tlie  house  and  lot  in 
question,  and  the  only  question  for  them  to  consider  was  the 
amount  of  damages.  {Sigler  v.  Van  Riper^  10  "Wend.  419 ; 
2  R  S.  306,  307,  §  27.) 

Raph/id  J,  Moses^  Jr,^  for  respondents.  The  children  who 
derived  their  title  directly  from  the  testator,  as  to  their  two- 
thirds,  were  unaffected  by  the  action  of  the  widow  as  to  her 
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one-third.  {Clapp  v.  £rounqv£j  9  Cow.  530.)  The  demand 
for  judgment,  "damages  for  the  detention,"  was  ample  to 
justify  the  proof,  actual  damages  from  the  time  of  demand 
to  date  of  trial.     {Knapp  v.  lioche,  62  N.  T.  614.) 

Dani^orth,  J.  We  think  tlie  appeal  should  prevail.  The 
evidence  in  the  case  and  that  offered  by  the  defendant  was 
sufficient  to  show  that  the  original  parties  to  this  action  were 
tenants  in  common  of  the  premises  in  question.  The  plaint- 
iffs failed  to  prove  that  they  had  been  actually  ousted  by  the 
defendant,  or  that  there  had  been,  either  by  word  or  act  on 
his  part,  a  total  denial  of  their  right  as  such  co-tenants.  In 
the  absence  of  sucli  proof  they  were  not  entitled  to  recover. 
Upon  that  point  the  statute  is  peremptory.  (Sigler  v.  Van 
Riper,  10  Wend.  419  ;  2  R.  S.  part  3,  chap.  5,  p.  306,  §  27 ; 
Code  Civ.  Pro,  §  1515.)  It  would,  no  doubt,  have  been  suffi- 
cient if,  upon  demand  made  by  the  plaintiffs,  the  defendant 
had  denied  their  title,  saying  he  claimed  the  whole,  and  so 
claiming  had  continued  in  possession.  But  in  this  case  he 
did  neither.  The  plaintiffs'  right  was  conceded.  And  unless 
excluded  by  the  terms  of  the  will,  the  defendant  also,  as  one 
of  the  heirs  of  Nathaniel  Oilman,  was  entitled  to  some  share 
under  its  residuary  clause.  He  was  so  excluded  if  the  pro- 
visions of  the  will  in  favor  of  the  widow,  and  above  cited, 
were  effective,  otherwise  not.  She  had  her  election,  and  the 
evidence  offered  would,  if  received,  have  tended  to  show  that 
she  not  only  executed  a  formal  relinquishment  of  the  pro- 
visions made  by  the  will,  and  elected  to  take  her  dower,  but 
that  provision  was  made  for  her  by  a  court  of  competent 
jurisdiction  in  accordance  with  her  demand.  No  answer  to 
that  evidence  appears  from  the  record,  nor  is  any  suggested  by 
the  learned  counsel  for  the  respondents.  The  portion  she 
refused  would,  under  such  circumstances,  become  part  of  the 
residue  and  vest,  pursuant  to  the  will  of  the  testator,  in  his 
heirs,  xunong  whom  is  the  defendant,  subject,  indeed,  to  the 
widow's  right  of  dower,  if  any  there  were.  But  if  any,  it 
was  a  mere  right  of  action,  of  itself  giving  no  estate.     The 
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evidence  offered,  to  show  waiver  of  the  provisions  of  the  will, 
should  therefore  have  been  received. 

The  learned  counsel  for  the  respondents  refers  to  the  plead- 
ings as  sustaining,  by  the  defendant's  denial,  the  plaintiflfs' 
claim.  No  such  force  can  be  given  to  it.  If  a  cause  of  action 
existed,  it  must  have  accrued  before  suit  brought,  and  the 
substance  of  the  answer  is,  as  that  of  the  general  issue  under 
the  former  practice  was,  that  the  defendant  is  not  guilty  of 
unlawfully  withholding  the  premises  claimed  by  the  plaintiffs 
as  alleged  in  the  complaint.  It  in  no  wise,  therefore,  pre- 
cluded the  defendant  from  giving  in  evidence  any  matter 
which  would  defeat  the  action  of  the  plaintiflfs,  nor  did  it 
relieve  the  pfaintiflfs  from  the  necessity  of  showing  a  right  to 
the  possession  of  the  premises  as  against  the  defendant  at  the 
time  of  the  commencement  of  the  action.  An  exception  was 
also  taken  to  the  ruling  of  the  trial  judge  upon  the  question 
of  damages.  The  plaintiflfs  were  entitled  to  recover,  if  at  all, 
damages  for  the  withholding  of  possession,  but  not  beyond 
the  time  of  the  surrender  of  the  premises. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  event. 

All  concur. 

Judgment  reversed. 


Charlotte  Meyer,  Individually,  and  as  Executrix,  etc. 
Bespondent,  v.  James  P.  Cahen  et  al,  Executors,  etc., 
Appellants. 

The  will  of  M.  gave  to  his  wife  certain  premises,  together  with  certain  per- 
sonal  property,  to  be  received  by  her  in  lieu  of  dower.  At  the  time  of 
the  testator's  death  there  was  a  mortgage  upon  the  premises,  the  amount 
of  which  was  about  the  value  of  the  premises.  The  widow  accepted  the 
provisions.  Subsequently  the  mortgage  was  foreclosed,  resulting  in  a 
deficiency.  In  an  action  for  a  construction  of  the  will,  held,  that  the 
widow  was  not  entitled  to  be  allowed  the  value  of  the  real  estate;  that 
under  the  statute  (I  R.  S.  749,  §  4),  she  simply  took  the  equity  of  redemp- 
tion and  was  required,  as  devisee,  to  pay  and  satisfy  the  mortgage. 
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Also,  heid,  it  was  immaterial  that  the  testator,  in  the  first  clause  of  his 
will,  directed  the  payment  of  his  debts  as  soon  after  his  decease  as  con- 
veniently could  be  done. 

After  giving  a  legacy  of  $1,000,  the  will  gave  the  testator's  residuary  estate 
to  his  executors,  in  trust,  to  be  converted  into  money.  At  the  time  of  his 
decease  the  testator  had  $20,000  in  a  firm  in  which  he  was  a  partner. 
This  he  provided  should  remain  in  the  business  at  interest,  if  his 
partner  should  assent,  the  interest  to  go  to  his  wife  as  long  as  she  remained 
unmarried,  and  if  she  did  not  marry  again,  until  her  death  The  balance 
of  the  estate  he  directed  his  executors  to  invest  in  interest  bearing  secur- 
ities, the  interest  to  be  paid  to  his  wife  as  long  as  she  remained  unmar- 
ried. The  fifth  clause  of  the  will  then  provided  that,  upon  the  death  or 
marriage  of  his  wife,  his  executoijs  should  convert  all  the  residuary  estate 
into  money  and  divide  the  same  into  six  parts,  to  be  distributed  as  directed. 
In  the  sixth  clause  the  testator  directed  his  executors,  as  soon  as  con- 
venient after  his  decease,  to  pay  to  the  beneficiaries  named  in  the  fifth 
clause  a  certain  proportion  of  the  legacies  bequeathed  to  them,  amount- 
ing, in  all,  to  $11,000.  The  clause  concluded  thus:  "  Such  several  pay- 
ments to  be  on  account  of  and  to  be  deducted  from  any  share  or  propor- 
tion of  my  estate  which  they  shall  be  entitled  to  receive  under  the  pre- 
ceding paragraph."  The  debts  of  the  testator,  exclusive  of  the  bond  and 
mortgage  and  the  funeral  expenses,  amounted  to  about  $2,000.  The 
testator,  aside  from  the  $20,000  in  the  firm,  owned  $10,000  of  personalty. 
It  was  claimed  by  the  legatees  that  the  $11,000  provided  for  in  the  sixth 
clause  should  be  paid  from  the  personalty  before  the  provision  for  the 
widow,  and  that  she  was  only  entitled  to  interest  on  the  residue.  Reld, 
untenable;  that  the  intention  of  the  testator  was  to  give  his  wife,  during 
widowhood,  the  use  of  all  his  property,  after  deducting  the  $1,000  legacy. 

(Argued  October  10,  1888;  decided  November  27,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  December  31, 1886,  which  afiirmed  a  judgment  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  by  plaintiff  individually,  and  as 
executrix  of  the  will  of  Julius  R.  Meyer,  her  deceased  husband, 
to  obtain  a  judicial  construction  of  his  will. 

The  provisions  of  the  will  in  question  and  the  material 
facts  are  substantially  set  forth  in  the  opinion. 

jE  C  JSoardman  for  appellants.  The  widow  was  liable  for 
the  deficiency  on  the  foreclosure  sale.     (1  R.  S.  749,  §  4.) 
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M,  Z.  Townsend  for  respondent.  The  interest  on  the 
$20,000  in  the  firm  of  J.  K.  Meyer  &  Co.,  bequeathed  to  tlie 
widow,  is  a  specific  legacy.  (2  Eedf.  on  Wills,  132,  §  7 ;  Id. 
136,  §  7,  subd.  9  ;  Id.  149,  subd.  2G,  27.)  The  plaintiff  was 
entitled  to  dower  in  the  house  and  lot,  freed  of  the  mort- 
gage, as  against  the  testator's  heirs-at-law,  and  the  legatees 
mentioned  in  the  will.  {BarUet  v.  Mxialiner^  28  Hun,  235 ; 
Collins  V.  Ferry ^  7  Johns.  277 ;  Van  Dyne  v.  Thyne^  19  Wend. 
162;  Lewis  v.  Smithy  9  N.  Y.  502.)  By  accepting  the  pro- 
visions of  the  will  in  lieu  of  dower,  the  plaintiff  became  a 
purchaser,  for  a  valuable  consideration,  of  the  house  and  lot, 
and  not  a  naked  devisee.  (2  Scribner  on  Dower,  527 ;  Koper 
on  Legacies,  431 ;  In  re  Dolan^  4  Redf.  511 ;  Williamson  v. 
Williamson,  6  Paige,  305 ;  Insenhort  v.  Brown,  1  Edw.  Ch. 
411.)  At  common  law  the  plaintiff  would  have  had  the  right 
to  compel  the  payment  of  the  mortgage  by  the  executors,  out 
of  the  personal  estate  of  her  husband.  (2  Greenleaf  s  Cruise  on 
Real  Prop.,  title  15,  ch.  4,  §§  1-27.)  The  intent  of  the  tes- 
tator, as  expressed  in  the  will,  was  that  the  mortgage  should 
be  paid  by  his  executors  out  of  his  personal  estate,  and  tliat 
his  widow  should  not  take  the  house  and  lot,  charged  with  the 
payment  of  the  mortgage.  (4  Kent's  Com.  163 ;  Power  v-. 
Lester,  23  K  Y.  527;  Warring  v.  Smith,  2  Barb.  Ch.  119^ 
Astor  V.  MiUer,  2  Paige,  68.) 

Peckham,  J.  The  defendants  herein  appeal  from  a  judg- 
ment of  the  General  Term,  aflSrming  that  of  the  Special 
Term,  construing  the  will  of  Julius  R.  Meyer,  who  died  on 
the  20th  of  May,  1884.  The  defendants,  Cahen,  were 
appointed  executors,  and  the  other  defendants  are  legatees 
under  the  will.  By  the  second  paragraph  of  his  will  the  tes- 
tator gave  to  his  wife,  the  plaintiff,  his  house  and  lot  in  West 
Fifty-third  street,  New  York,  together  with  certain  books, 
plate  and  other  personal  property,  which  were  to  be  received 
in  lieu  of  dower.  By  the  third  paragraph  he  bequeathed  to 
Paula  Friedheim  the  sum  of  $1,000,  in  trust,  to  be  held  by 
the  executors  of  his  will  until  she  arrived  at  tlie  age  of  twenty- 
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one  years,  or  married.  At  the  time  of  the  execution  of  the 
will,  and  at  the  time  of  the  death  of  the  testator,  there  was  a 
mortgage  for  $12,000,  executed  in  1869,  by  the  testator  and  a 
former  wife,  upon  the  house  and  lot  in  Fifty-third  street.  On 
the  10th  of  September,  1885,  this  mortgage  was  foreclosed, 
and  the  premises  sold,  resulting  in  a  deficiency  of  $2,184,  for 
which  sum  judgment  against  the  estate  was  perfected. 

The  value  of  the  house  and  lot  was  found  to  have  been 
$12,000  at  the  time  of  the  death  of  the  testator,  and  he  having 
by  his  will  given  the  premises  to  his  widow,  she  claims  that 
she  should  be  paid  that  amount  from  the  estate.  The  defend- 
ants object  to  this  construction,  and  claim  that  she  took 
simply  the  equity  of  redemption  in  the  premises. 

The  courts  below  have  decided  this  question  in  favor  of  the 
plaintiff.  In  this  we  think  they  erred.  We  think  the  case 
comes  clearly  under  1  Revised  Statutes,  749,  section  4,  which 
reads  as  follows:  "Whenever  any  real  estate,  subject  to  a 
mortgage  executed  by  an  ancestor  or  testator,  shall  descend  to 
an  heir,  or  pass  to  a  devisee,  such  heir  or  devisee  shall  satisfy 
and  discharge  such  mortgage  out  of  his  own  personal  property, 
without  resorting  to  the  executor  or  administrator  of  his 
ancestor,  unless  there  be  an  express  direction  in  the  will  of 
such  testator  that  such  mortgage  be  otherwise  paid." 

We  can  give  no  force  to  the  arguments  urged  on  the  side 
of  the  widow  as  against  the  plain  commands  of  this  statute. 
We  do  not  see  that  the  provisions  of  1  Revised  Statutes,  740, 
section  4,  in  regard  to  the  right  of  a  widow  to  be  endowed  out 
of  lands  mortgaged  before  her  marriage  as  against  all  but  the 
mortgagee  or  those  claiming  under  him,  throw  any  light  on 
the  case,  or  take  it  out  of  the  application  of  the  above  quoted 
section  of  the  statute.  Nor  do  we  think  the  argument  for 
the  widow  is  strengthened  by  the  claim  that  she  having 
accepted  the  property  in  lieu  of  dower  is  entitled  to  special 
and  favorable  consideration  in  all  questions,  the  same  as  if  she 
were  an  actual  purchaser  for  a  valuable  consideration.  That 
does  not  alter  the  fact  that  she  takes  by  virtue  of  the  devise 
SioKBLs— Vol,  LXVI.     35 
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in  the  will  of  the  testator,  and  it  does  not  take  the  case  out  of 
the  operation  of  the  statute  in  question,  which  is  perfectly 
plain,  unambiguous  and  eflEective,  and  covers,  at  all  points,  the 
case  of  the  widow  herein. 

The  fact  that  the  testator  m  the  first  clause  of  his  will 
directed  the  payment  of  his  debts  as  soon  after  his  decease  as 
conveniently  could  be  done  we  do  not  regard  as  material. 
Such  a  clause  is  usually  a  purely  formal  one  and  works  no 
change  in  the  disposition  of  the  testator's  property.  The 
statutes  provide  that  all  debts  and  funeral  expenses  shall  be 
paid  first,  and  a  direction  in  the  will  to  do  what  the  law 
requires  to  be  done  can  throw  no  material  light  upon  the 
meaning  of  the  will.  We  think  the  contention  of  the  defend- 
ants is  correct,  and  that  the  widow  shoidd  not  be  allowed  the 
value  of  the  real  estate  as  claimed  by  her. 

One  other  question  arises  under  this  will.  The  testator,  in 
the  fourth  clause,  provided  that  all  the  rest,  residue  and  remain- 
der of  his  property,  real,  personal  and  mixed,  and  wheresoever 
situated,  of  every  character  and  nature  whatsoever,  should  be 
converted  into  money.  And  he  gave,  devised  and  bequeathed 
unto  his  executors  all  of  such  property  in  trust  for  the  purposes 
mentioned  in  his  will.  At  the  time  of  his  decease  he  had  in 
the  firm  of  J.  E.  Meyer  &  Co.,  of  New  York,  $20,000,  and 
he  provided  in  his  will  that  it  should  remain  there  at  six  per 
cent  interest  if  his  partner  should  consent  to  it,  and  that 
interest  was  to  go  to  his  wife  as  long  as  she  remained 
unmarried.  The  balance  of  his  estate  he  directed  to  be 
invested  by  his  executors  in  interest  bearing  securities,  the 
interest  to  be  paid  to  his  wife  as  long  as  she  remained  unmar- 
ried. He  then  provided  for  his  issue  living  at  the  time  of  his 
death,  but  as  he  left  none  it  is  not  necessary  to  refer  to  that 
provision.  By  the  fifth  clause  he  provided  as  follows :  "  In 
the  event  of  the  marriage  or  upon  the  death  of  my  said 
beloved  wife  Charlotte  Meyer,  and  there  l>e  no  issue  of  my 
said  marriage,  or  in  case  there  be  issue  and  such  issue  shall 
die  before  attaining  the  age  of  twenty-one  years,  then  I  direct 
and  empower  my  said  executors  hereinafter  named,  or  the 
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survivor  or  survivors  of  them,  to  convert  all  said  the  rest, 
residue  and  remainder  of  my  property  and  estate  into  money, 
divide  thesame  into  six  (6)  equal  parts  orshares  and  to  distribute 
the  same  in  the  manner  following,  to  wit : "  He  then  pro- 
vided for  giving  legacies  to  the  individual  defendants  herein, 
and  by  the  sixth  clause  directed  his  executors,  as  soon  as  con- 
veniently after  his  decease,  to  pay  to  the  parties  named  in  the 
fifth  clause  a  certain  proportion  of  the  legacies  bequeathed 
to  them,  making  in  all  $11,000,  and,  continuing,  the  testator 
said :  "  Such  several  payments  to  be  on  account  of  and  to  be 
deducted  from  any  share  or  proportion  of  my  estate  which 
they  respectively  shall  be  entitled  to  receive  under  paragraph 
fifth  of  this  instrument." 

It  is  found,  as  a  fact,  that  the  debts  of  the  testator  at  the 
time  of  his  death,  including  funeral  expenses,  but  excluding 
the  amount  secured  by  the  bond  and  mortgage,  did  not  exceed 
the  sum  of  $2,000 ;  that,  in  addition  to  the  $20,000  which  he 
had  in  the  firm,  he  had  $10,000  of  personalty,  which  has 
come  into  the  hands  of  the  executors.  It  is  conceded  that 
the  $1,000  bequeathed  to  Paula  Friedheip[i  is  to  be  paid  before 
the  payment  to  the  widow,  excepting  under  the  second  clause 
of  the  will,  and  the  defendants  chdm  that  the  payment  of 
legacies,  mentioned  in  the  sixth  clause  of  the  will,  should  be 
made  from  the  personal  estate  before  the  widow  should  be  paid 
the  interest  on  any  balance  that  might  exist. 

The  testator  left,  as  stated,  $20,000  in  the  firm  and  $10,000 
of  other  personalty.  Out  of  this  is  to  be  paid  $2,000  of 
debts,  a-$l,000  legacy,  $2,184,  the  deficiency  judgment,  and, 
if  the  defendants  are  right,  $11,000  more  to  them  before  the 
widow  is  to  receive  anything,  making  over  $16,000  to  be 
deducted  from  the  estate  of  $30,000 ;  and  upon  the  balance 
only  was  the  widow,  upon  this  construction,  to  receive  interest 
during  her  widowhood.  The  plaintiff,  on  the  other  hand, 
claims  that  the  legacies  are  to  be  postponed  in  their  payment 
until  her  remarriage  or  death. 

The  will  is  undoubtedly  ambiguous  and,  to  some  extent, 
inconsistent  and  doubtful  in  its  meaning.     In  the  first  part  of 
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the  will,  with  the  exception  of  the  $1,000  legacy,  he  provides 
for  the  gathering  together  of  his  whole  estate,  leaving  the 
amount  in  his  firm  to  remain  at  six  per  cent  interest,  and  the 
interest  on  the  whole  is  to  be  paid,  by  the  very  terms  of 
the  will  frequently  repeated,  to  his  wife,  "as  long  as  she 
remains  unmarried,  and  if  she  does  not  marry  again,  to  be 
paid  to  her  until  her  death."  The  scheme  of  the  will,  the 
main  intention  of  the  testator  to  be  gathered  from  its  perusal, 
is  that  the  wife  shall  enjoy  the  estate  during  widowhood,  in 
all  the  property  of  which  he  died  seized,  with  the  exception 
of  the  $1,000  legacy.  And  in  the  fifth  clause,  wliere  he  is 
about  to  provide  for  the  legacies  to  the  defendants,  the  pro- 
vision is  plainly  made  that  the  executors  are  to  make  such 
payment  only  in  the  event  of  the  marriage  or  upon  the  death 
of  his  wife.  Up  to  this  point  all  is  clear  sailing.  But  the 
sixth  clause,  by  which  he  directs  his  executore,  as  soon  as  con- 
veniently may  be  after  his  decease,  to  pay  unto  these  various 
legatees  a  certain  proportion  of  the  amount  therein  named  of 
their  legacies,  is  utterly  at  war  with  everything  that  has  pre- 
ceded it,  if  it  be  held 'to  mean  that  the  payment  of  these 
proportions  of  legacies  is  to  be  made  during  the  lifetime  and 
widowhood  of  his  wife.  We  are  to  harmonize,  as  best  we 
can,  the  various  provisions  of  this  will,  and  determine,  so  far 
as  possible,  the  meaning  which  the  testator  had  at  the  time 
he  executed  it.  It  has  been  well  said  by  Earl,  J.,  that,  "  in 
the  construction  of  wills,  as  in  the  determination  of  questions 
of  fact  and  other  questions  of  law,  it  is  not  to  be  expected 
that  absolute  certainty  can  always  be  attained.  Upon  ques- 
tions of  fact,  it  is  sufficient  that  there  is  a  balance  of  evidence 
or  probabilities  in  favor  of  one  side  or  the  other  of  the  dis- 
pute, and  upon  such  balance  courts  will  rely  in  deciding  the 
weightiest  issues.  So,  in  the  construction  of  written  instru- 
ments, courts  will  scrutinize  the  language  used,  and,  however 
confused,  uncertain  and  involved  it  may  be,  will  give  it  that 
construction  which  has  in  its  favor  the  balance  of  reasons  and 
probabilities,  and  will  act  upon  tliat.  The  intent  of  a  testator 
may  sometimes  be  missed,  but  such  is  the  inferiority  of  Ian- 
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guage  and  human  judgment  that  such  a  result  is  sometimes 
unavoidable."     (  Weeks  v.  Comwdl,  104  N.  Y.  325.) 

We  cannot  escape  the  conviction  that  the  testator  never 
intended  that  the  payment  of  these  legacies,  or  any  portion  of 
them,  should  be  made  during  the  time  when  he  had  already  speci- 
fically and  repeatedly  provided  for  the  payment  of  the  whole 
interest  upon  all  of  his  estate,  with  the  exception  of  the  $1,000 
l^acy  above  mentioned,  to  his  wife  during  her  widowhood. 
What  other  construction  can  be  given  consistent  with  the 
language  used  and  the  main  purpose  and  intent  of  the  testator } 
It  is  suggested  that  the  testator  might  have  had  in  his  mind  the 
death  of  the  widow  before  his  own,  and  that  in  such  event  the 
payments  under  the  sixth  clause  would  be  made  as  soon  after 
his  death  as  conveniently  could  be,  and  within  the  year 
ordinarily  allowed  for  the  payment  of  legacies.  Or  that  he 
might  have  meant  that,  after  the  death  of  the  widow,  the  pay- 
ment should  be  made  as  soon  as  conveniently  could  be  under  the 
aixth  clause,  and  the  balance  under  the  fifth.  The  language 
does  not  give,  it  must  be  confessed,  any  very  strong  color  look- 
ing to  the  correctness  of  either  of  these  interpretations,  and  yet 
we  think  we  should  come  much  nearer  carrying  out,  in  the 
main,  the  intention  of  the  testator,  as  evidenced  by  the  language 
used  in  this  will,  by  construing  the  language  in  the  sixth  clause 
to  mean  one  or  the  other  of  the  two  suggested  interpretations 
rather  than  to  interpret  it  as  providing  for  the  payment  of  the 
$11,000  during  the  Kfetime  and  widowhood  of  his  wife,  and 
thus  overthrow  what  is  seen,  from  the  various  provisions  he 
made  in  regard  to  it,  was  the  main  intention  of  the  testator, 
namely,  provision  for  his  wife  during  her  widowhood,  to  con- 
sist of  the  use  of  all  of  his  property  during  that  time,  and  the 
fee  simple  of  his  house  and  lot  in  Fifty-third  street,  subject  to 
the  mortgage,  and  after  deducting  the  $1,000  legacy  above 
referred  to. 

These  views  lead  to  a  modification  of  the  judgment  of  the 
General  and  Special  Terms  by  striking  out  from  the  fifth  para- 
graph of  the  judgment,  as  entered  at  Special  Term,  all  the 
provisions  relating  to  the   payment  of   the    $12,000   to   the 
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plaintifECharlottQ  Meyer,  individually,  or  at  all,  and  it  should 
be  adjudged  that  the  plaintiff  is  not  entitled  to  such  payment, 
or  any  part  thereof. 

As  thus  modified  the  judgment  should  be  afltened,  without 
costs  to  either  party. 

All  concur. 

Judgment  accordingly. 
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160  469  HoKAOE  BusH  ct  al.,   Administrators,  etc.,  Respondents,  v. 

^][^        278|  Henby  L.  Roberts,  Impleaded,  etc..  Appellant. 

75  AD^  7l| 

75  AD'  71  In  an  action  by  creditors  of  the  vendor  to  set  aside  a  transfer  of  property, 

where  it  appears  there  was  a  valuable  consideration  for  the  transfer,  and 
there  is  no  proof  of  conspiracy  between  the  vendor  and  vendee  to  defraud 
the  creditors  of  tlie  vendor,  proof  of  acts  and  declarations  of  the  vendor 
showing  a  fraudulent  intent  on  his  part  are  inadmissible  against  the  vendee 
The  action  is  only  maintainable  on  proof  of  actual  notice  on  the  part  of  the 
vendee  of  the  fraudulent  intent,  or  knowledge  of  circumstances  equivalent 
to  such  notice.  Notice  or  knowledge  may  not  be  made  out  from  declar- 
ations of  the  vendor. 

(Argued  October  10,  1888;  decided  November  27,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  ah 
order  made  April  20,  1886,  which  affirmed  a  judgment  in 
favor  of  plaintiffs  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term. 

The  plaintiffs,  as  administrators  of  one  Henry  T.  Wakefield, 
deceased,  brought  the  present  action  to  have  set  aside  and 
declared  fraudulent  and  void,  as  against  a  judgment  recovered 
.  by  them,  a  certain  conveyance  of  real  and  personal  property 
made  by  defendant  Orrin  G.  Bobbins,  to  defendant  Henry  L. 
Roberts.  The  defendant  Bobbins  did  not  appear  or  defend 
in  the  action,  and  the  trial  was  had  upon  the  issues  raised  by 
the  answer  of  the  defendant  Roberts.  At  the  time  of  the 
death  of  the  intestate,  Wakefield,  on  November  29,  1883,  the 
defendant  Robbins,  in  whose  employ  the  intestate  had  been 
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for  many  years,  was  largely  indebted  to  him.^  That  indebted- 
ness was,  to  some  extent,  secured  by  mortgages  on  a  portion 
of  Bobbins'  farm,  and  to  some  extent  was  unsecured.  The 
judgment,  which  is  the  basis  of  the  plaintiff's  complaint,  was 
obtained  against  Bobbins  on  January  10,  1884.  The  convey- 
ance which  is  attacked  was  made  on  December  7,  1883,  and 
affected  a  portion  of  Bobbins'  farm,  which  was  not  covered 
by  the  mortgages,  and  a  large  amount  of  personal  property 
located  upon  it.  The  consideration  for  the  conveyance  was 
$7,500 ;  which  the  trial  judge  found  on  the  evidence  to  be 
$1,600  less  than  the  value  of  the  property  transferred.  At 
the  time  of  the  execution  of  the  conveyance  Boberts  gave 
his  due  bill  for  the  purchase-price,  and  the  deed  and  due  bill 
were  deposited  with  a  third  party  for  three  days,  when  the 
parties  met  and  the  deed  and  bill  were  delivered  to  them  as 
they  were  respectively  entitled  thereto  under  the  transaction 
of  sale.  "Within  a  few  days  afterward  the  deed  was  recorded 
and  the  due  bill  paid,  less  the  amounts  of  a  judgment  for 
$500  recorded  against  Bobbins  and  of  some  unpaid  taxes. 
Soon  thereafter  Bobbins  disappeared  and  was  not  seen  again 
in  that  locality. 

The  further  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Watson  M.  Rogers  for  respondent.  The  burden  of  proof 
was  upon  the  plaintiffs  to  establish  every  element  from  which 
the  alleged  fraud  was  sought  to  be  inferred.  (Bump  on  Fraud. 
Con.  237,  557 ;  1  Greenl.  on  Ev.  §  80  ;  Herman  v.  Hea/rdy 
62  X.  Y.  448;  ScKvUz  v.  Hoaglcmd,  85  id.  464,467;  13 
Yiner's  Abridg.  515 ;  Hardnum  v.  Bowen^  39  N".  Y.  200 ; 
Nugent  v.  Jacobs^  103  id.  125.)  It  cannot  be  properly  urged 
that  the  price  paid  furnished  any  evidence  of  fraud.  (Wait's 
Fraud.  Con.  §  232  ;  Bump  on  Fraud.  Con.  237,  238.)  It  was 
lawful  for  Bobbins,  even  if  insolvent,  to  sell  his  property  and 
pay  his  debts.  {Ruhl  v.  Phillips^  48  N.  Y.  125 ;  Bump  on 
Fraud.  Con.  234,  235.)  And  this  is  so,  notwithstanding  the 
effect  of  it  may  have  been  to  prefer  some  creditors  over  others. 
(Bcmh  V.  Fitch,  48  Barb.  344 ;   Beards  v.  WJieder,  76  N.  Y. 
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213 ;  Wait's  Fraud.  Con.,  §  390.)  The  burden  was  on  the 
plaintijff  to  show  a  fraudulent  intent,  and  facts  not  found  are 
negatived  by  implication.  (15  Week.  Dig.  146  ;  Schultz  v. 
Hoagland,  85  N.  T.  464-467 ;  Jaeger  v.  KeUey,  52  id.  274 ; 
WiUim  V.  Perwit^  103  TJ.  S.  22.)  Roberts  being  an  innocent 
purchaser  for  a  valuable  consideration  without  notice,  his  title 
was  good.  (3  R.  S.  [7th  ed.]  2330,  §  5.)  As  between  the 
parties,  however  fraudulent  against  creditors,  the  conveyance 
was  binding.  (Wait's  Fraud,  Con.  §  395.)  The  assumption 
of  a  new  liability  is  a  sufficient  consideration  to  constitute  the 
party  assuming  it  a  purchaser  in  good  faith.  (  Williams  v. 
Shedey,  37  N.  Y.  375-378;  MaUhewa  v.  Mice,  31  id.  457; 
SeamoTi  v.  JSasbrouck,  35  Barb.  151 ;  Plaf^  v.  7Wn  of 
Orleansy  99  TJ.  S.  676-679;  Wait's  Fraud.  Con.  §  372; 
Grocers^  Bk.  v.  Penfidd^  65  N.  Y.  502 ;  Murphy  v.  Briggs^ 
89  id.  446.)  Declarations  made  by  the  payee  of  a  negotiable 
promissory  note,  while  he  owns  it,  are  not  admissible  against 
one  to  whom  it  is  subsequently  transferred  for  value,  though 
the  transfer  is  after  maturity.  {Paige  v.  Cagwvrh^  7  Hill, 
361 ;  Truax  v.  Slater^  86  K".  Y.  631 ;  BuUisv.  Montgomery, 
50  id.  352 ;  Flynn  v.  Wheeler,  40  Hun,  125 ;  Vidvard  v. 
Powers,  34  id.  221 ;  Wilds  v.  N.  T.  C.  R.  B.  Co.,  95  K  Y. 
274.)  Assuming  the  grant  to  have  been  fraudulent,  a  recon- 
veyance by  Roberts  would  have  purged  the  fraud  and  lylieved 
him  from  all  liability.  {Cramer  v.  Blood,  57  Barb.  163; 
Bump  on  Fraud.  Con.  467 ;  Murphy  v.  Briggs,  89  N.  Y. 
446-453.) 

Thomas  S.  Jones  for  respondents.  The  conveyance  in 
question  is  void,  because  it  was  made  by  defendant  Robbins 
with  intent  to  hinder,  delay  and  defraud  his  creditors.  (3  R.  S. 
[7th  ed.]  2329,  §  1.)  As  defendant  Roberts  had  notice  of  the 
fraudulent  intent  of  defendant  Robbins,  he  is  not  entitled  to 
protection  as  a  purchaser  for  a  valuable  consideration,  (3  R.  S. 
[7th  ed.]  2330,  §  5;  Parker  v.  Courier,  93  K  Y.  118-128; 
Boeber  v.  Bowe,  26  Hun,  554 ;  SUarn-s  v.  Gage,  79  N.  Y. 
102-107;  8twrvrh  v.  Kelly,  88  id.  418.)     A  person  who  pays 
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the  purchase-money  after  knowledge  of  his  grantor's  fraudu- 
lent purpose  is  not  a  bona  jide  purchaser.  {Hunsing&t*  v. 
Hoffer,  11 K  E.  Rep.  [Ind.]  463 ;  Rhodes  v.  Green,  36  Ind.  7 ; 
Anderson  v.  EhihUe^  93  id.  670.) 

Gray,  J .  Various  facts,  which  he  decided  to  be  proved  by 
the  evidence,  led  the  learned  trial  judge  to  conclude  tliat  the 
transfer  of  property  by  the  defendant  Robbins  to  the  defend- 
ant Roberts  was  made  with  the  intent  to  hinder,  delay  and 
defraud  creditors,  and,  therefore,  was  void ;  but  in  the  chain 
of  evidence  leading  to  his  conclusion,  which  seems,  so  far  as 
it  establishes  knowledge  in  the  vendee,  not  very  weighty, 
ivas  a  conversation  had  between  one  of  the  plaintiflfs  and 
Robbins,  shortly  after  the  death  of  the  intestate,  and  prior  to 
the  transfer  of  the  property.  The  evidence  of  this  conver- 
sation was  elicited  on  the  opening  of  the  plaintiffs'  case. 
Bush,  one  of  the  plaintiffs,  had  testified  to  a  visit,  which  he 
and  his  co-administrator  had  made  to  Robbins'  house  for  the 
purpose  of  taking  possession  of  the  effects  of  their  intestate, 
and  that  on  that  occasion  he  had  a  conversation  with  Robbins 
"  upon  the  subject  of  the  claims  of  this  estate  held  against  him 
and  this  property."  He  was  asked  by  plaintiffs'  counsel  to 
state  that  conversation.  This  was  objected  to  by  counsel  for 
defendant  Roberts,  who  alone  had  appeared  and  was  ief ending 
the  action,  on  the  ground  that  it  was  incompetent  and  imma- 
terial as  against  that  defendant ;  but  the  objection  was  over- 
ruled and  the  evidence  was  received.  The  witness  thereupon 
testified  to  the  statements  made  by  Robbins  in  the  course  of 
the  conversation. 

It  seems  to  us  evident  that  these  statements  were  deemed 
of  importance  and  material  by  the  trial  judge,  because,  in  his 
ninth  finding  of  fact,  after  stating  the  circumstances  of  the 
plaintiff's  visit  to  Robbins'  house,  he  incorporates  them.  He 
finds  that  plaintiffs  "had  conversation  with  defendant 
Robbins,  who,  in  reply  to  questions  put  to  him  by  Bush,  one 
of  the  plaintiffs,  informed  them  that  he  was  a  large  debtor 
to  said  estate ;  that  it  had  been  allowed  to  run  for  years  with- 
SicKELs  —You  LXVI.     36 


282  Bush  et  al.  v.  Robebts.  [Nov., 

Opinion  of  the  Court,  per  Gray,  J, 

out  interest  being  paid,  and  he  didn't  know  just  how  much  it 
was,"  and  other  facts  which  Bobbins  stated  then  about  the 
quantity  and  value  of  his  property.  The  materiality  of 
the  evidence  of  these  declarations  of  Robbins,  obviously, 
was  in  their  bearing  upon  Roberts'  solvency  and  his 
motives  and  intent  as  deducible  from  his  admissions,  liis 
misrepresentations  and  his  conduct.  Roberts,  however,  was 
a  purchaser  for  a  valuable  consideration,  and  there  was  no 
proof  establishing  any  conspiracy  between  him  and  his  vendor, 
Robbins,  to  defraud  Robbins'  creditors.  The  force  of  the  action 
was  directed  against  Roberts,  to  deprive  him  of  the  property 
which  he  had  bought,  and  the  action  could  only  prevail  by 
proof  that  he  had  actual  notice  of  a  fraudulent  motive  on 
Robbins'  part,  or  knowledge  of  circumstances  which  was 
equivalent  to  such  notice.  If  he  knew,  or  had  believed 
the  motives  of  his  vendor  to  be  fraudulent,  then,  by  aiding 
him  in  his  scheme,  he  made  himself  a  party  to  the  fraud. 
{Parker  v.  Conner^  93  N.  Y.  118.)  But  no  evidence  is  com- 
petent proof  to  affect  him,  or  his  right  to  the  possession  of 
his  property,  which  falls  short  of  proving  the  nature  of  the 
transaction,  and  of  illustrating  the  guilty  participation  of 
the  vendee.  If  this  was  a  case  of  a  conspiracy  to  defraud 
Robbins'^  creditors,  admitted  or  proved,  the  admissions  or 
declarations  of  either  would  be  competent  as  against  the  other; 
the  principle  of  their  admissibility  assuming  the  fact  of  the 
conspiracy  being  established.  {Guyler  v.  McGartaey^  40 
X.  Y.  221-228.)  But  this  is  not  such  a  case,  and  no  proof  is 
admissibly  as  against  Roberts,  of  acts  or  declarations  of 
Robbins,  unless  as  part  of  the  res  geatcB^  or,  unless  falling 
within  the  rule  of  admissibility,  as  being  against  his,  Roberts, 
interest,  and  the  fact  that  Robbins  is  a  party  defendant  does 
not  make  them  so. 

In  order  that  the  declarations  of  a  party,  which  are  claimed 
to  be  part  of  the  transaction,  may  be  admissible,  they  must 
grow  out  of  the  principal  fact  or  transaction,  illustrate  its 
character,  be  cotemporaneous  with  it  and  derive  some  degree 
of  credit  from  it,    {I/wnd  v.  Tyngshorough^  9  Gush.  36.)   But 
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proof  of  the  declarations  or  misrepresentations  of  Bobbins 
respecting  his  indebtedness  and  the  value  of  his  property, 
made  before  the  transfer  and  before  even  the  negotiations  for 
any  transfer,  is  not  competent  against  Roberts;  for  they  in  no 
sense  formed  a  part  of  the  subsequent  transaction  between 
them,  and  their  admission  into  the  case  to  charge  Roberts 
with  the  liabiUty  to  restore  the  property  is,  we  think,  clearly 
a  violation  of  the  principles  of  evidence  in  such  cases  and 
without  support  in  authority.  The  question  here  is  whether 
Roberts  had  actual  notice  of  Robbins'  intent,  or  the  knowledge 
of  circumstances  connected  with  Robbins'  act  in  disposing  of  his- 
property  to  defraud  his  creditors.  Did  he,  for  his  own  advan- 
tage, or  with  no  such  idea,  make  himself  a  participant  in  the 
fraudulent  plan  ?  Unless  the  proofs  are  confined  within  the 
limits  of  charging  Roberts  with  such  a  participation,  the  safe- 
guards designed  by  the  rules  of  jurisprudence  as  a  protection  to 
those  who  act  in  good  faith  and  with  honest  motives  are 
endangered.  The  trial  judge  found  as  facts  the  existence  of 
the  fraudulent  intent  in  the  vendor,  Robbins,  and  of  notice  in 
the  vendee,  Roberts,  of  that  intent  j  but  these  findings,  it  is^ 
manifest  from  his  decision,  rested  more  or  less  on  the  state- 
ments of  the  vendor  to  the  plaintijff  Bush.  While  expressing 
no  opinion  here  as  to  the  general  merits  of  the  case,  or  as  ta 
the  weight  of  the  proof,  we  do  say  that  in  a  case  of  such  a 
nature,  where  the  proofs  are  conflicting  and  not  clearly  pre- 
ponderating against  the  defendant,  the  erroneous  admission  or 
exclusion  of  evidence  was  likely  to  have  affected,  in  a  material 
degree,  the  conclusions  of  the  judge. 

We  see  no  reason  why  the  principle  of  the  decisions  in  the 
cases  of  Tozcslei/  v.  Barry  (16  N.  Y.  500),  and  of  Truam 
V.  Slater  (86  id.  632),  should  not  control  in  the  present 
case.  In  Tovsley  v.  Barry ^  Johnson,  Ch.  J.,  decided  that  the 
admission  of  a  previous  owner  of  a  chose  in  action  cannot  be 
proved  against  a  purchaser  from  him,  who  has  bought  for  a 
fair  consideration  and  between  whom  and  the  former  owner 
there  exists  no  other  relation  than  that  of  purchaser  and  seller ; 
that  it  was  not  the  case  of  a  nominal  purchase ;   the  former 
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owner  retaining  the  equitable  interest,  but  of  an  actual  and 
complete  transfer  of  all  interest  to  the  purchaser. 

In  Tmcvx  v.  Sldter^  Earl,  J.,  held  that  "the  mere  declarations 
of  an  assignor  of  a  chose  in  action,  forming  no  part  of  any  res 
gestoB^  are  not  competent  to  prejudice  the  title  of  his  assignee, 
whether  the  assignee  be  one  for  value,  or  merely  a  trustee  for 
creditors  and  whether  such  declarations  be  antecedent  oi  sub- 
sequent to  the  assignment." 

We  think,  for  the  error  pointed  out,  the  judgment  should  be 
reversed  and  a  new  trial  granted  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


iiB  ^      ^  *^®  Matter  of  the  Final  Accoimting  of  Noah  Selleck,  as 
111  284  Executor,  etc. 

140   8fl6i 

An  executor  has  no  authority  to  credit  in  his  accounts  items  not  constitut- 
ing a  legal  charge  against  the  fund  in  his  hands. 

•Credits,  therefore,  for  payment  of  taxes  not  a  lien  on  property  of  the 
testator  at  the  time  of  his  death,  or  on  property  not  owned  by  the  testator, 
and  credits  for  payments  made  by  the  executor,  by  request  of  heirs,  and 
for  which  the  estate  was  not  liable,  are  improper  and  may  not  be  allowed 
upon  settlement  of  the  executor's  accounts. 

Upon  settlement  of  the  accounts  of  an  executor,  the  surrogate  disallowed 
a  credit  of  $62.50,  claimed  to  have  been  paid  to  a  surrogate  many  years 
previously.  The  surrogate  disallowed  it  because  there  was  neither  a 
voucher  nor  a  sufficient  'explanation  for  the  payment.  The  Ch^neral 
Term  of  the  Supreme  Court  allowed  the  credit.    Held,  error. 

The  executor,  under  a  power  of  sale  contained  in  the  will,  sold  a  lot  to  D. 
No  debit  for  the  purchase-money  was  made  in  his  account.  The  executor 
explained  that  the  payment  was  made  by  withholding  from  D.  moneys 
coming  to  him  from  the  trust  estate.  HeM,  that  it  should  have  been 
entered  in  the  accounts;  and  that  he  was  properly  charged  therewith 
by  the  surrogate. 

Lender  the  Code  of  Civil  Procedure  (§§-  2557-2659,  2570),  it  is  within  the  dis- 
cretion of  a  surrogate,  upon  the  settlement  of  the  accounts  of  an  executor 
or  testamentary  trustee  to  award  costs  "payable  by  the  party  personally 
or  out  of  the  estate  or  fund  as  justice  requires;"  and,  while  the  exercise  of 
this  discretion  is  so  qualified  by  the  words  '*  as  justice  requires  "  as  to 
authorize  the  interposition  of  ibe  General  Term,  where  there  has  been  an 
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abuse  of  discretioii  and  a  violation  of  justice,  it  has  no  other  power  of 
review. 

AVhen  the  General  Term  reverses  a  surrogate's  decree,  imposing  costs  upon 
an  executor  or  trustee  personally,  it  mast  appear  in  the  order  of  reversal 
that  the  ground  therefor  was  the  abuse  of  discretion  by  the  surrogate; 
hi  the  absence  of  this  statement,  the  order  is  not  sustainable. 

While,  when  upon  a  final  accounting  of  a  testamentary  trustee,  it  appears 
that  the  annual  income  of  the  trust  estate  was  distributed  to  the  benefi- 
ciaries, the  trustee  may  be  allowed  full  comnussions  annually,  although 
he  did  not  account  annually,  the  fact  that  the  income  was  received  and 
distributed  monthly,  does  not  authorize  the  trustee  to  charge  full  com- 
missions monthly 

An  executor  wa»  charged  with  moneys  received  from  heirs  to  pay  a  mort- 
gage upon  the  testator  s  real  estate.  Hdd,  in  the  absence  of  evidence  that 
the  executor  withheld  or  appropriated  the  money,  he  was  not  properly 
charged  with  interest  thereon. 

(Argued  October  13,  1888;  decided  November  27, 1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  July  23,  1886, 
which  reversed  two  decrees  of  the  surrogate  of  the  county  of 
Richmond,  one  on  final  settlement  of  the  accounts  of  Noah 
Selleck  as  executor  of  the  will  of  David  Decker ;  the  other^ 
settling  the  accounts  of  said  Selleck  as  trustee  under  said  will, 
and  which  directed  said  surrogate  to  settle  and  adjust  the 
accounts  as  therein  prescribed. 

The  facts,-  so  far  as  material,  are  stated  in  the  opinion. 

WtUia/m  B.  IIorrMower  for  appellant.  As  the  order  of 
General  Term  does  not  state  that  the  reversal  was  upon  ques- 
tions of  fact,  it  must,  therefore,  be  deemed  to  have  been 
upon  questions  of  law  only.  {Foster  v.  Perschy  68  N.  Y.  400.) 
The  first  and  most  imperative  duty  of  a  trustee  is  to  keep 
correct  books  of  account,  in  which  everything  relating  to  the 
estate  shall  be  set  down  in  so  clear  and  distinct  a  manner  that 
any  of  the  beneficiaries  could,  at  any  moment,  by  a  simple 
inspection,  get  an  accurate  idea  of  the  condition  of  the  estate. 
(Lewin  on  Trusts  [1885,  Eng.  ed.]  993,  §  27 ;  Perry  on  Trusts, 
§  821;  2  Story  Eq.  Jur.  §  1275;  3  Williams  on  Executors. 
[6th  Am.  ed.]  2156.)     The  award  of  costs  against  Mr.  Selleck,. 
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personally,  was  in  the  discretion  of  the  surrogate,  and  of  the 
surrogate  alone.  (Code,  §§  2557,  2558 ;  2  R.  S.  67,  §  62 ; 
Marvin  v.  Marvm^  11  Abb.  Pr.  [N.  S.]  91  \  In  re  Collam^r^ 
5  St.  Rep.  196,  199,  200.) 

William  E.  Baird  for  respondent.  The  surrogate  erred 
in  striking  Out  of  the  executor's  account  the  item  of  two  dol- 
lars, February  15,  1871,  for  traveling  expenses.  (Code  of 
Civ.  Pro.  §  2734;  EUiot  v.  Levna,  3  Edw.  Ch.  40.)  Even 
as  contended  by  the  heii^s,  had  the  executor's  system  of  calcu- 
lating been  erroneous,  they  having  acquiesced  in  it  for  fourteen 
years,  and  understood  his  system  of  charges,  cannot  now  be 
heard  to  say  that  he  improperly  retained  them,  or  question 
his  right  to  do  so,  or  their  amount.  {Haiicox  v.  Meeker^  95 
K  Y.  528;  EurJhurt  v.  Durant,  88  id.  120;  Emhm^  v. 
Connor^  3  id.  522 ;  Clemens  v.  Clemens^  37  id.  74 ;  Bloomer 
V.  Sturgia^  58  id.  176;  JorcUm  v.  Van  Eppsy  85  id.  436; 
Prq^y  v.  Hegeman^  98  id.  351 ;  Oates  v.  Preston^  41  id.  113 ; 
Newton  v.  Rouch^  48  id.  676 :  Demurest  v.  Darg,  32  id.  281.) 
The  contestants  could  not  properly  object  to  the  payments 
made  by  the  trustee  to  them,  to  the  rate  of  his  commissions, 
or  the  amount  and  number  of  his  disbursements ;  the  entire 
question  being  res  adjudicata  previous  to  the  initiation  of 
those  accountings.  {Gates  v.  Preston^  41  ]N'.  T.  113 ;  Ifewtan 
V.  Houck^  48  id.  676 ;  Demarest  v.  Dwrg,  32  id.  381 ;  Sheldmi 
V.  Edwards^  35  id.  287 ;  Le  Ouen  v.  Oovemeur^  1  Johns.  Cas. 
436 ;  Brown  v.  Mayor^  etc.,  66  N.  Y.  391 ;  Leavitt  v.  Wal- 
cott,  95  id.  212;  Code  Civ.  Pro.  §  1209.)  As  the  contestants 
filed  no  exceptions  to  the  referee's  report  as  to  the  executor's 
accounts,  and  as  they  moved  to  confirm  the  report  and  did  not 
except  to  it,  they  are  bound  by  it  as  a  judicial  admission. 
(  Ward  V.  Craig,  87  N.  Y.  551 ;  Qlacim  v.  Fogel,  88  id.  435 ; 
Norton  v.  Woods,  22  Wend.  522 ;  WUU  v.  MerriU,  7  N.  Y. 
352;  Gates  Y.  Preston,  41  id.  113;  Demxirest  v.  Darg,  32 
id.  281.)  The  executor  and  trustee  was  properly  awarded 
costs,  to  be  paid  out  of  the  estate  by  the  General  Term, 
{Lawrence  v.  Lindsey,  70  N.  Y.  566 ;  Scfiell  v.  Hewitt,  1 
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Dem.  249 ;  Murtha  v.  Curley,  92   N.  Y.  453 ;   Code  Civ. 
Pro.  §  2557. 

Gray  J.,  From  a  careful  consideration  of  the  questions 
brought  up  by  this  appeal,  we  have  been  led  to  conclude  that 
the  order  of  the  General  Term,  reversing  the  decrees  of  the 
surrogate  upon  these  accountings,  cannot  be  sustained. 

An  expression  of  the  views,  which  have  influenced  this  con- 
clusion, seems  to  be  called  for  in  some  instances  in  this  record. 

In  the  accounts  filed  by  the  executor,  the  surrogate  disallowed 
certain  items,  amounting  in  the  aggregate  to  the  sum  of  $477.01 
and  commissions  of  $146.57.  The  items  so  disallowed  related 
to  the  payments  of  taxes.  The  reasons  assigned  by  the 
General  Term  for  restoring  these  items  to  the  account  were 
that  the  heirs  received  the  benefit,  and  they  are  the  same  per- 
sons who  take  the  benefit  under  the  decree.  This  reasoning 
is  not  only  unsatisfactory ;  but  it  is  evident  that  they  have 
misapprehended  the  grounds  upon  which  the  surrogate's  decree 
was  based.  It  appears  that,  in  one  or  two  instances,  the  pay- 
ments of  taxes  covered  some  of  the  real  estate  of  which  testator 
died  seized ;  but  that  there  was  no  proof  given  to  show  what  por- 
tion of  the  tax  was  in  fact  imposed  upon  tha^  real  estate,  and 
being  unable  to  separate  it  from  the  tax  imposed  upon  the  real 
estate  owned  by  other  persons,  the  entire  charge  in  such 
instances  was  disallowed. 

As  to  other  payments  of  taxes  the  surrogate  disallowed 
them,  for  the  reason  that  the  real  estate  was  owned  by  the 
heirs,  and  there  was  no  warrant  for  their  payment  by  the 
executor.  In  addition,  the  proof  showed,  as  the  report  states, 
that  though  the  amounts  in  particular  instances  were  repaid 
by  the  heirs,  the  executor  did  not  credit  the  estate  in  account 
with  their  receipt.  I  cannot  find  any  warrant  in  law  for  the 
entry  by  an  executor  in  his  accounts  of  items  not  constituting 
a  legal  charge  against  the  fund  in  his  hands.  Payment  of 
taxes  not  a  lien  on  property  of  the  testator,  at  the  time  of  his 
death,  or  of  taxes  upon  property  not  owned  by  the  testator, 
is  without  reason  or  authority  in  the  statute.     Payments  made 
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by  an  executor  by  request  of  heirs,  for  which  the  estate  was 
not  liable,  constitute  a  personal  transaction  between  them,  and 
they  have  no  more  place  in  his  accounts  than  any  other  dealings 
which  he  may  have  with  them,  in  which  he  has  resort  to  the 
funds  of  the  estate.  His  duties  are  clearly  defined  by  statute, 
and  there  is  no  legal  warrant  for  his  departure  therefroni, 
because  of  the  requests  of  the  heirs  or  next  of  kin. 

Other  instances  of  disallowed  payments  of  taxes  are  clearly 
explained  in  the  admissions  of  the  executor,  or  in  the  failure 
of  any  proof  of  their  having  been  liens  on  property  of  the 
estate.  From  the  disallowance  of  these  items  in  the  executor's 
accounts,  the  change  in  the  allowance  of  commissions  naturally 
followed  as  made  by  the  surrogate.  The  Greneral  Term  added 
to  the  credit  side  of  the  account  an  item  of  $62.50  as  "  surro- 
gate's bill."  This  was  clearly  wrong.  The  executor  claimed 
to  be  allowed  the  item,  as  a  payment  made  many  years  pre- 
viously to  a  surrogate.  The  surrogate  here  disallowed  it  because 
there  was  neither  a  voucher  nor  a  sufficient  explanation  for  the 
payment.  They  were  clearly  right  in  so  holding,  and  the 
General  Term  without  justification  in  adding  it  as  a  credit. 

The  surrogate  added  to  the  executor's  receipts  items,  aggre- 
gating the  sum  of  $263.25,  all  of  which,  except  the  sum  of 
five  dollars,  the  General  Term  decree  refused  to  sustain.  The 
few  words  in  the  opinion  of  the  General  Term,  in  respect  to 
the  matter,  are  insufficient,  either  as  explanation  or  reasoning. 
The  surrogate  added  the  items,  because  the  executor's  testi- 
mony established  them  as  credits  to  the  estate.  In  respect  of 
the  sale  of  a  lot  to  John  Decker  for  $200  (part  of  this  sum  of 
$263.25),  the  executor  sold  it  as  such,  under  the  power  in  the 
will  to  pay  debts.  He  says  the  payment  was  made  by  with- 
holding moneys  coming  to  Decker  from  the  trust  estate ;  but 
that  is  no  reason  for  not  entering  it  in  the  executor's  account 
as  a  credit  to  the  estate. 

Our  review  of  the  questions  arising  on  the  accounting  of 
the  executor  leads  us  to  the  conclusion  that  the  sm'rogate  com- 
mitted no  error  in  settling  the  same.  By  the  decree,  the  costs 
and  disbursements  of  the  accounting,  amounting  to  $1,525.57, 
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were  cast  upon  the  executor  personally,  for  reasons  stated  in 
the  referee's  opinion,  and  which  had  reference  to  the  proofs 
as  to  his  conduct  and  to  his  responsibility  for  the  necessity  and 
expense  of  a  long  reference. 

The  order  of  the  General  Term,  with  reference  to  the  pay- 
ment of  the  costs  below,  uses  this  language :  "  That  he  should 
be  further  allowed  *  *  *  his  costs,  allowances  and  dis- 
bursements upon  the  proceedings  herein  heretofore  had,  to  be 
taxed  and  to  be  deducted  from  the  net  balance  so  found  as 
above  remaining  in  his  hands."  We  must  assume,  and  coun- 
sel agreed  to  that  effect,  that  the  reversal  of  the  surrogate's 
decrees,  with  the  above  direction  in  the  order,  is  a  reversal  of 
that  part  of  his  decree  which  directs  the  executor  to  pay  per- 
sonally the  costs  and  disbursements,  and  is  a  direction  that 
they  be  paid  out  of  the  estate. 

We  think  this  action  of  the  Genei-al  Term  is  clearly  an 
error,  and  that  it  is  unwarranted  by  statute.  By  section  2557 
of  the  Code  of  Civil  Procedure,  "  costs  awarded  by  a  decree 
may  be  made  payable  by  the  party  personally,  or  out  of  the 
estate  or  fund,  as  justice  requires,"  and  by  section  2558, 
"  the  award  of  costs  in  a  decree  is  in  the  discretion  of  the 
surrogate ; "  except  in  cases  of  which  this  is  not  one.  By 
section  2570,  "  an  appeal  to  the  Supreme  Court  may  be  taken 
from  a  decree  of  a  Surrogate's  Court,  or  from  an  order  affecting 
a  substantial  right,"  etc.  By  section  2589,  "the  appellate 
court  may  award  to  the  successful  party  the  costs  of  the 
appeal ;  or  it  may  direct  that  they  abide  the  event  of  a  new 
trial  *  *  *  In  either  case  the  costs  may  be  made  payable  out 
of  the  estate  or  fund,  as  directed  by  tlie  appellate  court,"  etc. 
Is  there  any  authority  for  the  Supreme  Court  to  reverse  the 
surrogate  in  the  exercise  of  liis  discretion  under  these  statu- 
tory provisions  ?  Its  authority  is  confined  to  matters  where 
the  substantial  rights  of  a  party  are  affected ;  but  that  is  not 
a  substantial  right  which  the  "party  cannot  claim  ex  defdto 
jtuftUim^  or  which  is  dependent  upon  the  favor  or  discretion 
of  the  surrogate. 
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Is  there  any  authority  for  the  Supreme  Court  to  award,  or 
to  direct  as  to  the  pr.yment  of  costs,  as  it  has  undertaken  to 
do  in  this  case  ? 

The  only  authority  for  an  award  of  costs  is  in  the  section 
quoted  from  above ;  but  its  provisions  relate  to  the  costs  of  the 
appeal,  and  they  are  left  likewise  to  the  discretion  of  that 
particular  court.  I  think,  however,  that  we  may  properly 
hold  that  the  exercise  of  discretion  by  the  surrogate  is  some- 
what qualified  by  the  words  in  section  2557  "as  justice 
requires,"  and  that  the  presence  of  these  words  w^ould  author- 
ize the  interposition  of  an  appellate  court,  where  there  had 
been  an  abuse  of  discretion  and  a  violation  of  justice.  Broad 
as  the  language  of  the  sections  is,  I  think  the  legislature  should 
not  be  deemed  to  have  intended  that  there  should  be  no 
redress  in  eases  of  an  abuse  of  discretion  by  the  surrogate,  and 
that  that  view  finds  support  in  the  words  quoted.  But  where 
the  appellate  court  undertakes  to  act  in  review  of  that  discre- 
tion, and  to  reverse  its  exercise  by  the  other  court,  it  should 
and  it  must  appear  in  the  order  or  judgment  that  the  ground  of 
reversal  was  the  abuse  of  discretion  by  the  surrogate.  In  this 
case  the  order  does  not  state,  in  any  portion,  that  the  General 
Term  acted  upon  any  such  ground.  As  the  surrogate  was 
vested  with  discretion  in  the  matter,  he  could  commit  no  error 
of  law  with  respect  to  the  award,  and  the  General  Term, 
except  on  the  ground  stated,  is  without  power  to  interfere. 
Ju3ge  Grover,  in  liis  opinion  in  Marvin  v.  Marvin  (11 
Abb.  Pr.  [N.  S.]  97-101),  in  referring  to  the  statutory  pro- 
vision then  existing,  with  respect  to  the  surrogate's  power  to 
determine  the  question  as  to  the  payment  of  costs  and  expenses 
in  probate  cases,  and  as  to  whether  they  should  be  paid  by 
the  executor  personally  or  out  of  the  estate,  considered  that 
they  "  vested  him  with  a  discretion  therein  which  is  not  made 
reviewable  by  any  other  court."  If  such  a  construction  was 
deemed  proper  in  that  case,  under  the  law  as  it  stood,  how 
much  more  is  it  demanded  in  the  present  case. 

In  the  accounting  of  Mr.  Selleck,  as  testamentary  trustee, 
some  questions  arise.     Under  testator's  will  he  directed  that 
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a  house  and  lot  in  New  York  city  should  be  held  by  his 
executor,  and  the  net  income  from  the  property  distributed  to 
and  among  his  children,  in  equal  portions,  during  the  life- 
time of  a  daughter,  and  that  upon  her  death  the  trust  property 
should  be  sold,  and  the  proceeds  divided  among  his  children, 
as  provided  for  the  remainder  of  the  estate.  The  testator 
died  in  January,  1870 ;  the  will  was  admitted  to  probate,  and, 
in  May,  1870,  letters  testamentary  issued  to  the  executor. 
The  daughter,  during  whose  life  the  realty  was  to  be  held, 
died  in  1883,  and  the  property  thereupon  was  sold  for  $20,200. 
In  his  accounts  as  trustee,  Mr.  Selleck  deducted  his  commis- 
sions, at  the  rate  of  five  per  cent,  from  the  monthly  income 
of  the  trust  property,  and  upon  the  sum  of  $20,200,  the  pro- 
ceeds of  the  sale,  he  estimated  his  commissions  at  statutory 
rates.  The  surrogate  allowed  him  commissions  at  the  statutory 
rates  upon  the  aggregate  amount  of  the  income  received  from 
the  commencement  of  the  trust,  added  to  the  proceeds  of  the 
sale ;  but  the  General  Term  reversed  him  in  that  respect,  and 
allowed  the  trustee  the  commissions  as  he  had  estimated  them. 
The  counsel  for  respondent  defends  his  client's  right  to  the 
commissions,  as  claimed  by  him,  because,  in  the  first  place,  the 
question  of  the  r^ijOi  ^9a  res  adjvdicata ;  in  the  next  place, 
that  he  was  entitled  to  them  at  that  rate  as  matter  of  law,  and, 
finally,  because  the  heirs  are  now  estopped  to  question  that  rate. 
The  action  of  Selleck  v.  Decker^  wherein  the  judgment  is 
reUed  upon  as  re%  adjudicata  on  this  head,  was  brought  by 
Selleck,  as  executor,  against  all  the  children  and  descendants  of 
testator,  to  obtain  a  judicial  construction  of  the  will,  in  respect 
of  the  trust  property,  and  of  his  duties  with  respect  to  con- 
flicting claims  to  the  income,  made  by  the  immediate  children 
of  testator  and  the  representatives  of  a  deceased  child.  In  a 
statement  filed  by  the  executor,  showing  receipts  and  dis- 
bursements of  trust  income  from  February  1,  1878,  to  March, 
1879,  appears  an  ite/n  of  executor's  commissions,  which  does 
not  state  any  rate,  and  which,  by  mental  calculation,  is  found 
to  be  just  five  per  cent  upon  the  amount  of  rents  received 
within  that  time. 
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We  do  not  think  the  judgment  in  that  action  is  res  adjvdicata 
on  the  question  of  the  trustee's  commissions.  The  rule  is  well 
settled,  by  repeated  decisions,  tliat  a  judgment  is  conclusive 
upon  the  parties,  as  to  questions  litigated  and  decided,  whether 
coming  directly  in  question,  or  necessarily  involved  in  the 
controversy  ;  but,  in  the  action  referred  to,  the  only  question 
raised  by  the  complaint,  and  the  only  issue  which  was  raised 
by  the  answer  of  the  representatives  of  the  deceased  child 
(the  other  defendants  not  having  appeared  in  the  action),  was 
the  construction  of  testator's  will  as  to  what  parties  were 
entitled  to  participate  as  beneficiaries  in  the  trust  created 
therein.  The  object  of  the  bill  filed  was  to  determine  that 
question,  and  that  was  and  could  only  be  the  sole  matter  of 
controversy.  We  think  the  decision  did  not  prevent  any  of 
the  parties  interested  in  the  trustee's  administration  of  his 
trust  and  his  accounting,  from  contesting  the  accounts  by  a- 
direct  proceeding  before  the  surrogate,  in  the  manner  pointed 
out  by  statute. 

In  Mamrvs  Executors  v.  Alston  (5  Seld.  28),  Willakd,  J., 
held  that  the  decision  of  a  previous  action  by  James  Mason 
against  the  executors  of  his  father's  will  and  others  interested 
in  that  estate,  to  have  the  provisions  declared  inoperative  and 
void  and  the  estate  distributed  as  if  testator  had  died  intestate, 
constituted  no  bar  to  the  parties  to  that  suit  from  contesting 
the  validity  of  the  will  by  a  direct  proceeding  before  the  sur- 
rogate. His  reasoning  was  that  there  was  no  issue  made  upon 
the  point  of  the  fdctum  or  legal  execution  of  the  will,  and 
it  could  not  have  been  a  material  issue  in  that  action.  That 
process  of  reasoning  we  can  adopt  here.  He  says  "  one  of  the 
principles,  in  relation  to  an  estoppel,  is  that  it  must  be  certain 
to  every  intent  and  not  be  taken  by  argument  or  inference.'- 

As  to  the  trustee's  next  ground,  that  he  was  entitled  to  the 
rate  claimed  as  matter  of  law,  he  urges  tliat  as  he  was  dii-ected 
by  the  will  to  pay  over  the  income,  as  soon  as  it  was  received, 
the  conmiissions  should  be  deducted  from  the  payments  thus 
made ;  and  as  the  income  came  in  monthly  receipts  of  rent  and 
was  under  $1,000,  the  rate  was  five  per  cent. 
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We  cannot  recognize  tlie  propriety  of  such  a  rule  as  is  here 
contended  for.  In  Matter  of  Mason  (98  N.  Y.  527),  this  court 
held  that  in  cases  where  the  trustees  receive  the  annual 
income  and  render  an  account  thereof,  and  pay  over  the 
balance  to  the  beneficiary  each  year,  there  is  no  occasion  for 
a  settlement  before  the  court,  and  the  law  does  not  require 
the  filing  of  annual  accounts.  In  such  a  case,  upon  a  final 
accounting,  the  trustee  may  claim  and  be  allowed  full  com- 
missions on  the  annual  income  of  the  trust  estate.  He  may 
deduct  his  compensation  from  the  income  annually  received 
before  paying  it  over.  The  construction  in  that  case  was 
most  liberal  towards  the  trustee.  We  do  not  think  that  the 
fact  that  the  annual  income  is  received  in  the  form  of  monthly 
rents,  and  distributed  by  the  trustee,  should  be  allowed  to 
enlarge  the  rule  of  compensation. 

Under  the  circumstances,  we  are  of  the  opinion  that  in  a 
case  where,  upon  a  final  accounting,  it  appears  that  the  annual 
income  of  the  trust  estate  was  distributed  to  the  beneficiaries, 
the  trustee  may  be  allowed  to  claim  for  full  commissions 
annually.  He  might  have  accounted  annually  to  the  court 
and  have  received  his  commissions,  and  the  allowance  may, 
upon  the  final  accounting,  be  made  upon  the  theory  of  such 
an  annual  accounting.  While  the  conduct  of  this  trustee,  in 
respect  of  his  administration,  is  not  such  as  to  very  strongly 
warrant  an  extension  of  the  benefits  of  this  rule  to  him,  we 
have,  on  the  whole,  decided  that  it  should  be  done.  We  see 
nothing  in  the  claim  of  his  counsel  that  the  heirs  are  estopped 
from  questioning  the  rate.  The  decision  below  satisfies  us  on 
that  point. 

The  account  of  the  trustee,  as  stated  by  the  surrogate 
in  his  decree,  should  be  modified  in  some  particulars  of 
interest  charges  made  against  the  trustee.  After  charging 
him  with  the  gross  amount  of  income  received,  and  witli  the 
proceeds  of  sale  of  the  New  York  property,  he  charges  him 
with  the  sum  of  $1,500  jreceived  from' ten  of  the  heirs  towards 
the  payment  of  the  Burkhead  mortgage.  The  referee  thought, 
that  as  fourteen  conveyances  were  made,  covering  the  entire 
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parcel  of  land,  the  trustee  should  be  charged  with  the  sum  of 
$2,100 ;  but  the  surrogate  modified  the  report  in  that  respect, 
and  we  think  the  modification  was  right.  The  charge  of 
interest  upon  the  sum  of  $1,600,  we  think,  was  error,  as  no 
grounds  appear  warranting  it.  We  cannot  see  that  the  trustee, 
in  fact,  withheld  the  money  or  appropriated  it,  and  the  inter- 
est item  of  $1,419.92,  charged  by  the  surrogate,  sliould  be 
stricken  out. 

The  surro^te's  decree  taxes  the  costs  and  disbursements  of 
the  counsel  for  the  trustee  on  the  accounting ;  but  directs  them 
to  be  paid  by  the  trustee  personally,  and  not  out  of  the  trust 
fund.  That  direction  seems  to  us  to  have  been  within  the 
discretionary  power  of  the  surrogate,  and,  tlieref ore,  for  reasons 
hereinbefore  given,  was  not  reviewable  by  the  General  Term. 

The  other  questions  which  have  been  presented,  in  the 
briefs  and  arguments  of  counsel,  liave  been  considered,  but  do 
not  call  for  discussion.  We  have  reached  the  conclusion  that 
the  order  of  the  General  Term,  so  far  as  it  reverses  the  decree 
of  the  surrogate  upon  the  accoimting  of  the  executor,  should 
be  reversed  and  that  the  decree  of  the  surrogate  should  be 
affirmed ;  and,  in  so  far  as  it  reverses  the  surrogate's  decree 
upon  the  accounting  of  the  trustee,  it  should  also  be  reversed 
and  the  matter  remitted  to  the  Surrogate's  Court,  to  be  there 
proceeded  with  in  conformity  with  the  decree  of  the  surrogate, 
as  modified  by  this  opinion. 

Costs  of  the  appeals  in  the  Supreme  Court  and  in  this  court 
are  awarded  to  the  appellants,  to  be  paid  out  of  the  fund  in 
the  trustee's  hands. 

All  concur,  except  Rugek,  Ch.  J.,  and  Eakl,  J,,  not  voting. 

Ordered  accordingly.' 
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Eliza  A.  Mitnoz,  as   Administratrix,   etc.,   Respondent,  v. 
Eliza  A.  Wilson,  Impleaded,  etc.,  Appellant. 

It  is  only  where  a  bond  is  shown  to  have  accompanied  a  mortgage,  and  it 
contains  the  only  apparent  evidence  of  the  debt  to  which  the  mortgage 
is  collateral,  that  it  must  be  produced,  or  its  non-production  accounted 
for  on  trial  of  an  action  to  foreclose  the  mortgage. 

Where,  therefore,  it  appears  on  the  trial  of  such  an  action  that,  although 
the  mortgage  recited  the  giving  of  a  bond,  no  bond  was,  in  fact, 
executed,  and  the  existence  of  and  liability  for  the  debt  secured  is  shown 
by  the  statements  and  covenants  contained  in  the  mortgage,  the  non-pro- 
duction of  a  bond  is  not  fatal  to  a  judgment  of  foreclosure. 

Where  there  has  been  an  unqualified  delivery  of  a  mortgage  to  a  third 
person  for  the  use  of  the  mortgagee,  with  intent  to  make  it  an  operative 
obligation,  and  the  mortgage  is  recorded  by  such  third  person,  although 
such  delivery  and  record  was  without  the  knowledge  of  the  mortgagee; 
if  the  rights  of  creditors,  purchasers  or  incumbrancers  have  not  inter- 
vened, it  is  competent  for  the  mortgagee  or  his  representatives  to  assent 
to  and  ratify  the  arrangement  and  to  enforce  the  mortgage. 

M. ,  for  the  purpose  of  defrauding  his  creditors,  deeded  certain  real  estate 
to  G.  without  consideration,  upon  a  verbal  agreement  that  the  latter 
should  hold  the  same  for  the  benefit  of  M.,  and  dispose  of  the  same  as  he 
might  direct.  Subsequently  M.  procured  Q.  to  execute  a  mortgage  on 
the  premises  to  C,  plaintiff's  intestate,  for  the  amount  of  a  debt  due  by  M. 
to  her.  The  mortgage  was  delivered  by  G.  to  M.  with  authority  to 
deliver  it  to  ('.,  andM.  caused  it  to  be  recorded.  He  did  not  himself 
deliver  it  to  C,  and  the  latter  died  a  few  weeks  after  the  mortgage  was 
so  delivered  to  M.  About  the  time  of  receiving  the  deed,  G.,  without 
consideration,  executed  and  delivered  to  M.  a  deed  conveying  the  premises 
to  his  wife.  M.  retained  it  for  about  two  years  after  the  recording  of 
the  mortgage,  and  then  caused  it  to  be  recorded.  In  an  action  to  fore- 
close the  mortgage,  ?ield,  the  facts  justified  a  finding  of  delivery  and 
acceptance  of  the  mortgage;  and  that  the  mortgage  had  a  preference  over 
the  deed. 

M.,  asa  witness  for  defendants,  testified  to  certain  facts,  as  to  which  there  was 
no  direct  contradictory  testimony.  This  testimony  was,  however,  in  con- 
flict with  legal  presumptions  arising  from  acts  and  tidmissions  of  M.  and 
G.,  which  were  in  evidence,  and,  in  several  material  respects,  other  testi- 
mony of  M.  was  contradicted  by  that  of  disinterested  witnesses.  HHd^  that 
the  trial  court  was  not  bound  by  the  testimony  of  M.,  even  when  uncon- 
tradicted, but  was  justified  in  giving  credit  thereto  only  so  far  as  it 
deemed  it  in  harmony  with  the  other  facts  and  circumstances  of  the  case. 

(Argued  October  12.  1888;  decided  November  27,  1888.) 
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*Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  14, 1886,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  brought  to  foreclose  a  mortgage  executed 
by  defendant  George  "Wilson  to  Elizabeth  J.  Clay,  plaintiff's 
intestate,  the  terms  of  which,  as  well  as  the  material  facts,  are 
stated  in  the  opinion. 

The  defendant,  Eliza  A.  Wilson,  wife  of  defendant, 
Michael  K.  Wilson,  alone  appealed. 

Joaiah  T.  Marean  for  appellant.  One  who  hands  a  mort- 
gage to  a  person,  other  than  the  mortgagee,  cannot  be  pre- 
sumed, without  affirmative  evidence,  to  intend  a  delivery  to 
the  mortgagee's  use ;  he  must  either  say  something  or  do  some- 
thing indicating  that  he  intended  to  part  with  dominion  over 
it.  {Doe  V.  Knight^  5  B.  &  0.  671.)  Upon  the  undisputed 
facts  in  the  case  no  delivery  to  the  mortgagee,  either  actual  or 
constructive,  was  ever  made.  {Elsey  v.  Metcalfe  1  Denio, 
323 ;  Jdchaan  v.  Phipps^  12  Johns.  418 ;  Rathhun  v.  Rath- 
hun,  6  Barb.  98;  Hedge  v.  Drew^  12  Pick.  141;  Sheppard's 
Touchstone,  68 ;  Young  v.  QUbeau^  3  Wall.  641 ;  Day  v. 
Mooney^  6  T.  &  0. 382.)  If  there  was  no  bond,  or  if  no  bond 
was  delivered,  there  was  never  any  mortgage  debt,  for  it  is 
not  pretended  that  George  Wilson  owed  Mrs.  Clay  otherwise 
than  by  virtue  of  the  execution  and  delivery  of  the  supposed 
bond,  and  the  judgment  is  erroneous.  {Be7*gan  v  Urbahuy 
83  K  Y.  49.) 

William  T,  Gilbert  for  respondent.  Michael  K.  Wilson 
was  not  compatent  as  a  witness  for  Ins  wife  against  plaintiff's 
objection,  being  a  party  to  the  suit,  and  tlie  person  under  whom 
his  wife  derived  title.  (Code,  §  829 ;  Pope  v.  Alien,  90 
N.  T.  298,  301 ;  Smith  v.  Cross,  Id.  549.)  The  evidence 
warrants  the  inference  that  tlie  mortgage  was  given  to 
secure    Michael    K.  Wilson's    indebtedness    to    Mrs.   Clay. 
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{Smith  V.  Cole,  109  N.  Y.  436,  439.)  The  admission  of 
Michael  K.  Wilson  to  Kimball  was  competent,  as  against 
George  and  Eliza  A.,  to  prove  the  debt,  Michael  K.  being  at 
the  time  the  real  owner,  and  the  legal  title  and  possession 
being  held  for  his  benefit.  {Chadwick  v.  Founer^  69  N.  Y. 
404,  407.)  The  act  of  George  Wilson,  at  Michael's  request, 
in  giving  the  mortgage  to  Mrs.  Clay,  to  secure  his  indebt- 
edness to  her,  was  simply  a  just  appropriation  of  his  property 
to  secure  or  pay  his  debt.  Slie  is,  therefore,  a  purchaser  for 
a  valuable  consideration.  {Murphy  v.  BriggSy  89  N.  Y.  446 ; 
Shand  v.  Handley,  71  id.  324 ;  Chautauqua  B^k  v.  JRisleyy 
19  id  372.)  The  acts  of  Michael  and  George  Wilson  con- 
stituted a  perfect  legal  delivery.  (1  R.  S.  738,  §  138 ;  4  Kent. 
Com.  §§454-456;  Sheppard's  Touchstone,  285  ;  ThoTnpsonw. 
Leach,  2  Vent.  198 ;  Bead  v.  Robinson,  6  W.  &  S.  331.) 
George  having  signed,  sealed  and  delivered  the  mortgage  to 
Michael,  without  any  condition  or  qualification,  even  if  he 
had  retained  it,  such  retention,  will  not  per  se,  affect  the 
operation  of  the  deed,  for  the  efficiency  of  a  deed  depends 
upon  its  being  sealed  and  delivered  by  the  maker  of  it, 
not  on  tlie  ceasing  to  retain  possession  of  it.  {Sorugham 
V.  Wood,  15  Wend.  545 ;  Wallace  v.  BerdeU,  97  N.  Y.  13,  23j 
25 ;  Fisher  v.  Hull,  41  id.  416,  422-424;  Doe  dent  Garnous 
V.  Knight,  5  B.  &  0.  671 ;  Xenos  v.  Wlckfiam,  2  H.  &  L. 
296 ;  Moore  v.  Giles,  45  Conn.  570 ;  Church  v.  Gilman,  15 
Wend.  656.)  The  placing  of  the  mortgage  on  record  was  a 
step  in  the  exercise  of  the  authority  given  by  the  mortgagor 
to. Michael,  and  is  a  conclusive  act,  showing  the  intent  to 
make  it  effectual  in  behalf  of  the  mortgagee.  {Lawrence  v. 
Farley,  24  Hun,  293 ;  Knolls  v.  Barnhart,  71  N.  Y.  474 ; 
Moore  V.  Giles,  49  Conn.  570.)  The  mortgage  in  suit  is 
prior  and  paramount  to  the  deed  to  Eliza  Wilson,  because  a 
voluntary  or  fraudulent  conveyance,  though  prior  in  time, 
cannot  be  set  up  to  defeat  a  junior  mortgage.  {Murphy  v. 
Briggs,  89  N.  Y.  446  ;  Ledyard  v.  Butler,  9  Paige,  132.)  A 
mortgagee  is  a  "  purchaser,"  within  the  terms  of  2  Revised 
SicKELs— Vol.  LXVI.     38 


298  MuNoz  V,  Wilson.  [Nov., 


Opinion  of  the  Court,  per  Rugeb,  Ch.  J. 


Statutes  137,  section  5,  and  of  the  Recording  Act  (1  R.  S. 
756,  §  1),  which  gives  priority  to  the  deed  first  recorded. 
(89  K  y.  446.) 

RuQER,  Ch.  J.  Michael  K.  Wilson  was,  on  February  2, 
1878,  the  owner  of  the  lands  described  in  the  complaint,  and,  on 
some  day  subsequent  thereto,  and  prior  to  February  fourteenth 
thereafter,  executed  and  delivered  to  the  defendant,  G€K)rge 
Wilson,  a  deed  of  such  property,  and  the  grantee  thereupon 
entered  into  possession  and  collected  rents  derived  therefrom. 

The  case  does  not  show  that  any  consideration  was  paid  for 
this  transfer ;  but  the  trial  court  found,  upon  sufficient  evi- 
dence, that  the  deed  was  executed  and  delivered  by  the  grantor 
without  consideration,  and  with  intent  to  hinder,  delay  and 
defraud  the  creditors  of  M.  K.  Wilson ;  and  further  found,  at 
defendant's  request,  that  it  was  "  upon  a  verbal,  invalid  and 
not  enforceable  trust  to  hold  the  same  for  the  benefit  of 
M.  K.  Wilson,  and  to  dispose  of  the  same  as  he  might  be 
directed  by  said  Michael."  The  latter  being  indebted  to 
Mrs.  Clay  in  the  sum  of  $8,500,  as  found  by  the  trial  court, 
procured  George  Wilson  to  execute  the  mortgage  in  suit  to 
her  on  October  2, 1879,  and  it  was  duly  acknowledged  Decem- 
ber twenty-seventh,  and  recorded  on  December  thirty-first  of  the 
same  year.  This  mortgage,  after  execution,  was  delivered  by 
George  to  Michael,  and  was  by  him  caused  to  be  recorded 
upon  the  day  stated. 

The  court  found  that  the  mortgage  was  delivered  to  the 
plaintiff's  intestate,  and  also  found,  at  defendant's  request, 
that  the  defendant  George  Wilson  delivered  the  mortgage 
"  into  the  hands  of  said  M.  K.  Wilson  with  authority  to  deliver 
the  same  to  plaintiff's  intestate,  but  never  himself  delivered 
the  same  to  the  plaintiff's  intestate." 

It  appeared  that  Mrs.  Clay  died  on  Feoruary  16,  1880, 
within  a  few  weeks  after  the  mortgage  was  received  by 
Michael  K.  Wilson,  and  probably  before  sufficient  time  and 
elapsed  to  enable  the  register  to  record  and  return  it  to 
Michael.     The  court  refused  to  find  that  no  bond  was  executed 
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by  George  to  accompany  the  mortgage,  but  it  appeared,  by 
the  uncontradicted  testimony  of  the  mortgagor,  that  such  was 
the  fact.  No  copy  of  the  mortgage  appears  in  the  record, 
but  on  the  oral  argument  by  the  appellant's  counsel,  in  the 
absence  of  the  respondent's  counsel,  who  submitted  the  case 
upon  a  printed  brief,  we  were  furnished  by  the  former  with 
an  exemplified  copy  thereof  ;  and  although  such  copy  could 
not,  under  well-settled  rules,  be  properly  received  and  used 
for  the  purpose  of  reversing  a  judgment,  the  appellant  cannot 
complain  if  we  consider  it  for  the  purpose  of  supplying  the 
defects  in  the  case  caused  by  the  neglect  of  the  parties  to  print 
it  therein.  {Bay  v.  Town  of  New  Lots,  107  N.  Y.  157.)  This 
mortgage  recites,  among  other  things,  that  "  the  said  George 
Wilson  is  justly  indebted  to  the  said  party  of  the  second  part 
in  the  sum  of  eight  thousand  five  hundred  dollars,  lawful 
money  of  the  United  States  of  America,  secured  to  be  paid  by 
a  certain  bond  or  obligation  bearing  even  date  with  these 
presents,  in  the  penal  sum  of  seventeen  thousand  dollars,  law- 
ful money  as  aforesaid,  conditioned  for  the  payment  of  the 
said  first-mentioned  sum  of  eight  thousand  five  hundred  dollars, 
on  the  second  day  of  October,  1881,  and  the  interest  thereon 
to  be  computed  from  the  day  of  the  date  hereof,  at  and  after 
the  rate  of  six  per  centum  per  annum,  and  to  be  paid  semi- 
annually therefrom  and  thereafter,  as  by  the  said  bond  or  obli- 
gation, and  the  condition  thereof,  reference  being  thereunto 
had,  may  more  fully  appear ; "  and  it  was  further  provided 
therein  that  "  the  said  George  Wilson,  for  himself,  his  heirs, 
executors  and  administrators,  does  covenant  and  agree  to  pay 
unto  the  said  party  of  the  second  part,  her  executors,  adminis- 
trators or  assigns,  the  said  sum  of  money  and  interest  as  men- 
tioned abovp,  and  expressed  in  the  condition  of  the  said  bond." 
It  further  appears,  by  the  case,  that  George  Wilson,  about  the 
time  of  receiving  the  deed  from  Michael  K.  Wilson,  executed 
a  deed  of  the  same  property  to  Eliza,  the  wife  of  Michael  K., 
as  grantee  therein,  and  delivered  it  to  Michael,  who  retained 
it  in  his  possession  until  after  October  4,  1881,  when  he 
caused  it  to  be  recorded.     The  trial  court  found  that  this  con- 
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veyance  was  also  made  without  consideration  and  with  intent 
to  hinder,  delay  and  defraud  the  creditors  of  Michael  K.  Wil- 
son, and  did  not  become  operative  as  a  deed  imtil  after  the 
deUvery  of  the  mortgage  in  suit. 

Several  alleged  grounds  of  error  are  urged  by  the  appellant 
as  cause  for  the  reversal  of  the  judgment  rendered  in  the 
courts  below  in  favor  of  the  plaintiff,  which,  so  far  as  they  are 
material,  will  be  noticed  in  the  course  of  the  opinion.  Among 
other  things,  it  is  claimed  that  the  testimony  of  Michael  K. 
Wilson  should  have  been  credited  by  the  trial  court,  and  the 
facts,  so  far  as  they  are  testified  to  by  him,  should  be  taken  as 
undisputed,  and  presenting  questions  of  law  for  the  considera- 
tion of  the  court  on  appeal.  The  findings  of  fact  by  the 
trial  court  show  that  credit  was  not  unconditionally  given  to 
such  evidence,  and  we  are  of  the  opinion  that  the  court  did 
not  err  in  that  respect.  Not  only  was  such  testimony  more 
or  less  in  conflict  with  the  legal  presumptions  arising  from  the 
acts  and  admissions  of  Michael  and  the  defendant  George, 
but  it  was  given  after  the  death  of  the  adverse  party  in  inter- 
est, and  under  the  influence  of  a  strong  pecuniary  interest  in 
the  controversy.  His  testimony  was,  ako,  in  several  material 
respects  contradicted  by  that  of  other  apparently  disinterested 
witnesses,  and  subject  to  the  discredit  which  attaches  to  a  per- 
son engaged  in  a  scheme  to  defraud  his  creditors..  Abundant 
reason,  therefore,  existed  for  the  suspicion  with  wliich  the 
trial  court  regarded  his  evidence,  so  far  as  it  tended  to  pro- 
mote his  own  interests.  Indeed,  the  mere  fact  that  a  witness 
is  the  real  party  to  an  action,  and  interested  in  its  result,  has 
been  deemed  sufficient  to  require  its  credibility  to  be  sub- 
mitted as  a  question  of  fact,  and  more  especially  so  when  the 
testimony  is  improbable  in  itself,  or  inconsistent  with  other 
circumstances  of  the  case.  {Hbnegger  v.  Wettstein,  94  N.  Y. 
252;  Mwood  v.  W.  U,  Td.  Co.,  45  id.  649;  Kmanagh  v. 
WUaon,  70  id.  177;  GUdersleeoe  v.  Landon,  73  id.  609.) 
There  is,  therefore,  no  reason  in  the  assault  made  upon  the 
judgment  growing  out  of  any  fact  testified  to  by  Michael  K. 
Wilson  alone.     The  trial  court  could,  in  the  exercise  of  its 
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discretion,  properly  discredit  the  whole  or  such  portions  of  his 
evidence  as  it  disbelieved,  and  give  credit  thereto,  only  so  far 
as  it  deemed  it  in  harmony  with  other  facts  and  circumstances 
of  the  case. 

It  is  also  urged  that  the  non-production  of  a  bond  by  the 
plaintiff  on  the  trial  is  fatal  to  her  right  to  recover,  and  we 
are  cited  to  the  case  of  Bergen  v.  Urhahn  (83  N.  Y.  49),  as 
authority  for  this  proposition.  We  think,  under  the  facts 
above  referred  to,  the  case  cited  is  an  authority  for  the  plaint- 
iff. The  learned  judge  writing  the  opinion  in  that  case,  refer- 
ring to  and  approving  the  case  of  Goodhue  v.  Ben*ien 
(2  Sandf.  Ch.  630),  says  :* "  There  the  mortgage  was  given  to 
secure  sundry  liabilities  incurred  for  the  mortgagor.  This 
appeared  by  its  terms,  and  although  it  also  referred  to  a  bond, 
it  was  proven  that  no  bond  was  in  fact  given.  The  case  now 
in  hand  contains  neither  of  these  facts."  It  is  only,  we  think, 
when  a  bond  is  shown  to  have  accompanied  a  mortgage,  and 
contains  the  only  apparent  evidence  of  the  debt  to  which  the 
mortgage  is  collateral,  that  it  must  be  produced,  or  its  non- 
production  accounted  for  on  the  trial.  The  theory  upon  which 
this  is  required,  is  that  the  possession  of  the  collateral  security 
alone  furnishes  no  conclusive  evidence  of  the  ownership  of 
the  debt  secured  thereby,  as  it  is  the  mere  incident  of  the 
bond,  and,  non  constat^  the  bond  may  have  been  transferred 
to  another  party,  who,  in  that  event,  would  be  entitled  to  the 
possession  of  the  collateral  security.  {Merritt  v.  Bartholick^  36 
N.  Y.  44 ;  Langdon  v.  Buel,  9  Wend.  80.) 

The  reason  of  the  rule  wholly  fails  when  there  has  never 
been  a  bond,  or  when  the  existence  of  and  liability  for  the 
debt  secured  is  proved,  by  the  admissions  and  covenants  con- 
tained in  the  mortgage.  The  mortgage  in  this  case  expressly 
admits  the  existence  of  an  indebtedness  by  the  mortgagor  to 
the  mortgagee ;  and  although  it  also  states  that  it  issecured  to  be 
paid  by  a  bond,  that  recital  is  disproved  by  the  positive  testi- 
mony of  the  mortgagor.  The  mortgage  also  contains  an 
express  covenant  to  pay  to  the  mortgagee,  her  executors, 
administrators  or  assigns,  "  the  said  sum  of  money  and  inter- 
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est  as  mentioned  above,  and  expressed  in  the  condition  of  the 
said  bond."  The  mortgage  further  authorized  its  foreclosure 
if  default  shall  be  made  "  in  the  payment  of  the  said  sum  of 
money  above  mentioned  or  the  interest  that  may  grow  due 
thereon." 

Each  one  of  these  latter  clauses  refers  as  well  to  the  sum 
admitted  therein  to  be  owing  by  the  mortgagor  to  Mrs.  Clay 
as  to  the  sum  also  stated  to  be  expressed  in  the  bond,  and 
renders  the  reference  to  the  bond  unnecessary  and  superfluous. 

That  such  a  mortgage  is  a  valid  security,  and  authorizes  its 
foreclosure  upon  default,  and  a  judgment  for  a  deficiency 
against  the  mortgagor,  is  fully  sustained  by  the  authorities. 
(Jones  on  Mortgages,  §  72 ;  Ooodhtie  v.  Berrien^  2  Sandf . 
Ch.  630.)  We  are,  therefore,  of  the  opinion  that  tlie  non- 
production  of  the  bond  was  sufiiciently  accounted  for,  and 
afforded  no  ground  for  denying  the  relief  sought  by  the 
plaintiff. 

The  appellant,  however,  insists  that  the  mortgage  in 
question  was  never  delivered  to  the  mortgagee,  and,  there- 
fore, did  not  become  a  valid  instrument.  It  is,  undoubtedly,  a 
requisite  to  the  validity  of  such  an  instrument  that  it  should 
not  only  be  delivered,  but  also  accepted.  The  contention  is 
founded  upon  the  assumption  that  the  evidence  of  Michael 
K.  Wilson  must  be  taken  as  uncontradicted  evidence,  and  as 
establishing  affirmatively  the  fact  of  non-delivery. 

As  we  have  seen,  liowever,  the  trial  court  might  properly 
discredit  his  evidence  in  that  respect,  and  did  so  upon  this 
point  by  finding  that  the  mortgage  had  been  delivered.  We 
think  there  was  sufficient  evidence  in  the  case  to  support  this 
finding.  That  the  mortgage  was  executed  and  delivered  by 
George  to  Michael  Wilson,  with  intent  to  effectuate  a  delivery 
to  Mrs.  Clay,  and  thus  secure  the  debt  admitted  to  be  due  her 
from  the  mortgagor,  is  plainly  inferable  from  the  terms  of  the 
mortgage,  and  the  acts  and  conduct  of  the  parties.  Cer- 
tainly no  other  purpose  can  be  imputed  to  the  mortgagor,  for 
it  cannot  be  assumed  that  he  supposed  he  was  engaged  in  an 
idle  ceremony  intended  to  have  no  legal  effect.     He  must  be 
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assumed  to  have  intended  just  what  his  acts  and  conduct 
imputed,  viz. :  to  give  Mrs.  Clay  security  for  an  indebtedness 
owing  by  him  to  her,  arising  out  of  his  assumption  of  his 
uncle's  debt. 

In  this  transaction  Michael  K.  assumed  to  represent  the 
mortgagee,  and  wlien  George  delivered  the  mortgage  to  him, 
it  was  dehvered  to  him  as  the  agent  of  Mrs.  Clay,  and  with 
the  expectation  that  he  would  deliver  it  to  her.  So  far  as 
George  was  concerned  that  delivery  was  intended  to  be  uncon 
ditional  and  eflfectual,  and  to  make  the  instrument  an  operative 
security  in  the  hands  of  Mrs.  Clay,  beyond  his  power  to  recall. 
{Verplanck  v.  Sterry^  12  Johns.  536.)  Michael  was  simply 
the  messenger  through  whom  the  ultimate  delivery  was  to  be 
effected,  and  as  no  permission,  express  or  implied,  was  con- 
ferred upon  him  to  retain  it,  he  had  no  authority  to  change  its 
terms,  or  withhold  its  delivery. 

Assuming  the  validity  of  the  transfer  from  Michael  to 
George,  the  acceptance  of  this  mortgage  by  Michael  would 
have  constituted  a  good  payment  pro  tanto  of  the  purchase- 
price  of  such  land  to  him  by  George.  {Murphy  v.  Briggs^ 
89  N.  Y.  450.)  We  think  that  when  there  has  been  an 
unqualified  delivery  of  a  mortgage  by  a  mortgagor,  to  a  third 
person,  with  intent  thereby  to  make*  it  an  operative  obligation, 
an  acceptance  thereof  by  the  mortgagee  may,  under  circum- 
stances like  those  arising  in  this  case,  fairly  be  presumed. 

The  head-note  in  Ohurch'Y.  OUmcm  (15  Wend.  656),  states 
the  law  of  tliat  case  as  follows :  "  Delivery  is  essential  to  the 
validity  of  a  deed;  but  the  delivery  need  not  be  to  the  grantee 
in  person ;  it  is  enough  if  the  deed  be  delivered  to  a  third 
person  for  the  use  of  the  grantee.  If  the  delivery  to  the 
third  person  be  absolute,  the  grantor  not  reserving  any  future 
control  over  the  deed,  the  estate  passes;  the  assent  of  the 
grantee  to  accept  the  conveyance  being  presumed,  from  the 
fact  that  the  conveyance  is  beneficial  to  him."  The  doctrines 
of  this  case  were  recognized  in  the  case  of  Gifford  v.  Corrigan 
(105  K  Y.  223).  (See,  also,  Elsey  v.  Metcalf,  1  Den.  323.) 
It  was  said  in  Jackson  v.  Perkins  (2  Wend.  317) :  "A  recorded 
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deed  may  be  used  as  evidence  without  further  proof.  *  *  * 
Proof  of  the  due  execution  of  a  deed,  and  of  its  having  been 
recorded,  is  perhaps  prhna  facie  evidence  of  its  delivery." 
But  it  was  further  said  that  this  presumption  might  be  rebutted 
by  the  grantee. 

In  Tompkins  v.  Wheeler  (16  Pet.  118),  it  was  said,  in  refer- 
ence to  an  assignment  for  the  benefit  of  cceditors :  '^Tliis  deed 
is  absolute  upon  its  face,  without  any  condition  whatever 
attached  to  it ;  and  being  for  the  benefit  of  the  grantees,  the 
presumption  of  law  is,  in  the  absence  of  all  evidence  to  the 
contrary,  that  the  grantees  accepted  the  deed."  And  it  was 
further  said :  "  It  is  laid  down  in  Sheppard's  Touchstone,  page 
58,  that  if  a  deed  be  delivered  to  a  stranger  for  the  use  of  the 
grantee,  without  any  condition  annexed,  making  it  an  escrow, 
it  is  a  delivery  to  the  grantee."     (See,  also,  5  B.'&  C.  692.) 

The  Chancellor  said  in  Tlie  Lddy  Superior^  etc.,  v. 
McNamara  (3  Barb.  Ch.  378) :  *'A  deed  may  be  delivered 
to  a  stranger  for  the  grantee  named  therein  without  any 
special  authority  from  the  grantee  to  receive  it  for  him.  And 
if  the  grantee  assents  to  it  afterwards  tlie  deed  is  valid  from  the 
time  of  the  original  delivery.  Omnw  ratihabitio  retrotrahitur 
etmandatosinelicentiamqiuparatur.  (Wing.  Max.  485.)  It  is 
upon  this  principle  that  it  has  frequently  been  held  that  a 
delivery  of  a  deed  to  the  proper  recording  oflicer  to  be  recorded, 
if  intended  to  vest  the  title  immediately  or  absolutely  in  the 
grantee,  either  as  a  trustee  or  otherwise,  is  a  valid  delivery ;  if 
not  afterwards  dissented  from  by  the  grantee." 

In  Lawrence  v.  Farley  (24  Hun,  293)  it  was  held,  "thai: 
in  the  absence  of  any  evidence  to  the  contrary,  the  fact  that 
the  instrument  was  found  upon  the  record  duly  acknowledged 
or  attested  ^9a  prima  facia  evidence  of  its  delivery." 

In  Fisher  v.  HaU  (41  N.  Y.  421),  the  opinion  states  that : 
"  It  is  not  necessary  that  the  grantee,  or  his  agent  or  servant, 
should  be  present  at  the  execution  in  order  to  have  such  a 
delivery  of  the  instrument  made  as  will  give  it  operative 
vitality  and  effect.  But  it  is  necessary  that  it  should  be  placed 
within  the  power  of  some  other  person  for  the  grantee's  use, 
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or  that  the  grantor  shall  unequivocally  indicate  it  to  be  his 
intention  that  the  instrument  shall  take  effect  as  a  conveyance 
of  the  property,  in  order  to  have  it  produce  that  result." 

In  Rcuthbwn  v.  Rathhun  (6  Barb.  102),  the  late  Judge  Allen, 
writing  the  opinion,  said,  in  a  case  where  the  plaintiff  had 
executed  a  deed  to  his  father,  of  his  own  volition  and  without 
the  knowledge  of  the  latter,  and  delivered  it  to  the  county 
clerk  for  record,  that  "  its  delivery  to  the  clerk  of  the  county  for 
the  use  of  the  defendant,  was  a  perfect  delivery  by  the  plaintiff, 
and  upon  acceptance  by  the  defendant,  the  deed  took  effect 
from  the  time  of  such  delivery."  {Jackson  v.  BodLe^  20 
Johns.  187.)  The  presumption  of  delivery  arising  from  the 
recording  of  a  deed  by  a  grantor  is  assumed  by  Church,  Ch.  J., 
in  Knolls  v.  Ba/rnha/rt  (71  N.  Y.  474),  and,  see  Moore  v.  Giles 
(49  Conn.  570). 

As  neither  the  rights  of  creditors,  purchasers  or  incumbran- 
cers have  intervened,  we  are  of  the  opinion  that  it  was  compe- 
tent for  Mrs.  Clay,  or  her  representatives,  to  assent  to  and 
ratify  the  arrangements  made  for  her  security,  and  enforce  the 
mortgage  for  the  benefit  of  her  estate.  In  Murphy  v.  Briggs 
(89  N.  Y.  452),  it  was  held  that  a  mortgage  given  by  a  fraudu- 
lent grantee  at  the  request  of  his  grantor,  to  the  creditor  to 
secure  the  debt  of  such  grantor,  if  duly  recorded,  was  entitled 
to  preference  even  over  the  claims  of  a  subsequent  purchaser. 

A  duly  recorded  mortgage  has  preference  over  a  prior 
unrecorded  deed  and  there  is  no  theory  of  this  case  which  can 
give  to  Mrs.  Wilson's  deed  any  effect  as  against  the  claim 
arising  under  the  mortgage  in  suit.  {Murphy  v.  BriggSy 
supra.) 

It  follows  that  the  judgment  should  be  affirmed 

All  concur. 

Judgment  affirmed. 
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Louise  M.  Kernochan,  as  Administratrix,  etc.,  Appellant,  v. 

m^ 62^  Anoeline  a.  Murray  et  al.,  Executors,  etc.,  Respondents. 


It  is  a  presumption  of  law,  in  the  absence  of  express  words,  that  the  parties 
to  a  contract  intend  to  bind  not  only  themselves,  but  their  personal 
representatives. 

Upon  the  sale  by  De  M.  &  Co.  to  K.,  plaintiff's  testator,  of  certain  shares  of 
corporate  stock,  as  an  inducement  thereto,  said  firm  executed  to  K.  a  writ- 
ing guaranteeing  that,  so  long  as  he  held  the  stock,  he  should  receive  divi> 
dends  thereon  equal  to  seven  per  cent  per  annum,  and  agreeing  that  they 
would  make  good  any  deficiency.  Held,  that  this  writing  was  an 
original  contract,  and,  although  in  the  sale  of  the  stock  they  were,  in  fact, 
acting  as  agents  for  an  undisclosed  principal,  in  making  it  they  were 
principals,  not  sureties;  that  the  guaranty  was  not  limited  to  the  duration 
of  the  partnership  or  the  lives  of  the  copartners;  and  that,  therefore, 
an  action  was  maintainable  upon  the  guaranty,  against  the  executrix  of 
the  surviving  member  of  said  firm,  for  deficits  accruing  after  the  death  of 
such  survivor. 

(Argued  October  12,  1888;  decided  November  27,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  .upon  an  order 
made  January  13,  1887,  which  affirmed  a  judgment  io  favor 
of  defendant,  entered  upon  a  verdict. 

This  action  was  brought  originally  by  John  A.  Kernochan, 
the  present  plaintiffs  intestate,  against  defendants,  as  executors 
of  the  wiU  of  Eichard  M.  De  Mill,  who,  at  the  time  of  his 
decease,  was  the  sole  surviving  member  of  the  firm  of 
De  Mill  <fe  Co. 

In  1871  said  firm  sold  to  Kernochan  fortj"  shares  of  the 
stock  of  a  corporation  known  as  the  Albemarle  Swamp  Land 
Company.  At  the  time  of  the  purchase,  and,  as  an  induce- 
ment thereto,  the  firm  executed  and  delivered  to  Kernochan 
an  instrument,  of  which  the  following  is  a  copy : 

"  In  consideration  of  your  having  purchased,  upon  my  repre 
sentation  as  to  their  value,  forty  shares  of  stock  of  the  Albe 
marie  Swamp  Land  Company,  and  of  one  dollar  to  me  in  hand 
paid,  I  do  hereby  guaranty  that  you  shall  receive,  as  long  as 
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you  hold  said  stock,  dividends  equal  to  seven  per  cent  per 
annum,  or  I  will  make  good  to  you  all  deflcit  from  such 
amount. 

"  New  York,  August  21,  1871. 

"  DE  MILL  &  CO. 

"  Witness :  John  S.  Leng." 
The  company  failed  to  pay  dividends,  and  Kemochan  col- 
lected, under  the  guaranty,  the  amount  guaranteed  up  to  the 
death  of  defendant's  testator.     This  action  was  brought  to 
recover  deficits  accruing  thereafter. 

-/.  FredeHc  Kemochan  for  appellant.  It  is  a  presumption 
of  law  that  parties  to  a  simple  contract  intend  to  bind  not 
only  themselves,  but  their  personal  representatives.  (2  Par- 
sons on  Con.  [6th  ed.]  530  ;  Stillman  v.  Northrup^  109  N.  Y. 
473.)  The  contract  sued  upon  is  not  a  contract  of  guaranty, 
but  an  original  and  independent  one.  {^lamUon  v.  Citiz&iii 
Savings  Bk.,  U  Hun,  412 ;  Coii  v.  jKhapp,  71  N.  Y.  348.) 
Even  if  the  agreement  be  construed  to  be  a  contract  of 
guaranty,  defendant  having  received  consideration,  is  not  a 
mere  naked  surety,  and  his  estate  is  not  discharged.  {Riehai'd- 
s(m  V.  Draper;  %1  K  Y.  344.) 

Sidney  V.  Lowell  for  respondents.  The  fact  that  the  De  Mills 
were  agents  only  for  the  sale  of  the  stock  is  a  material  fact.  The 
surety  paper  looked  to  purely  personal  relations  between  the  par- 
ties. It  contained  no  words  binding  the  successors  or  adminis- 
trators, etc.,  of  the  signers,  and  from  its  general  language  and 
the  context  was  evidently  not  meant  to  extend  beyond  the  lines 
of  the  parties.  {Royal  Z.  Ins,  Co.  v.  Davies^  40  Iowa,  469  : 
Dickinson  v.  Callahan^  7  Harris  [Pa.],  227 ;  Quain^s  Appeal^ 
10  id.  510;  Blanks  Admr.  v.  Ulmstead^  11  id.  316  ;  Tasker 
V.  Shepfterdy  6  II.  &  iN".  575 ;  Campanari  v.  Woodhiirn^  80 
C.  L.  [Eng.  Rep.]  400.)  A  claim  ceases  at  the  death  of  a 
party  whose  liability  is  that  of  a  surety  only.  {Risley  v. 
Brovm,  67  K  Y.  160;  Ila^ick  v.  Craighead.  Id.  432;  ^yood 
V.  Fisk,  63  id.  245 ;  Getty  v.  Binsse,  49  id.  385.)  Even 
where  the  death  of  the  surety  occurs  after  judgment  against 
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him,  the  obligor  has  no  right  to  collect  the  judgment.   {Risely 
V.  Brmon,  41  N.  Y.  160.) 

Andrews,  J.  We  think  the  judgment  below  proceeds  upon 
a  misconstruction  of  the  contract  of  guaranty.  The  guaranty 
did  not,  in  terms,  purport  to  bind  the  executors  or  adminis- 
trators of  De  Mill  &  Co.  But  it  is  a  presumption  of  law,  in 
the  absence  of  express  words,  that  the  parties  to  a  contract 
intend  to  bind  not  only  themselves,  but  their  personal  repre- 
sentatives. (1  Pars,  on  Con.  530,  and  cases  cited ;  Co.  on  Lit. 
209  a.)  In  case  of  a  contract  for  the  payment  of  money,  or 
the  sale  or  purchase  of  property,  or  of  a  covenant  of  warranty, 
it  would  be  an  unreasonable  supposition  that  the  parties 
intended  that  the  obligation  should  not  survive  against  their 
representatives,  although  not  specially  named.  It  is,  of  course, 
competent  for  parties  to  agree  that  a  contract  shall  not  survive 
and  that  all  obligation  under  it  should  terminate  on  their  death. 
So  a  contract  may  be  of  such  a  nature  as  to  admit  only  of  a 
personal  performance,  or  as  to  imply  that  it  is  to  be  operative 
only  during  the  continuance  of  personal  relations,  although 
not  so  expressed  in  terms,  and  will  be  deemed  dissolved  by 
death  or  other  disability  which  renders  performance,  according 
to  the  intention,  impossible.  Contracts  for  the  rendition  of 
pei'sonal  or  professional  services  are  of  this  character,  and  they 
terminate  with  the  death  or  disability  of  the  party  owing  them. 

The  guaranty  in  this  case  has  no  such  personal  quaKty.  It 
wajs  given  by  De  Mill  <fe  Co.  as  an  inducement  to  the  plaintiffs 
testator  to  purchase  from  them  forty  shares  of  the  stock  of 
"  The  Albemarle  Swamp  L^nd  Company."  They  represented 
the  stock  to  be  valuable,  and  claimed  to  be  selling  it  for  some 
parties  who  held  it,  and  who  desired  to  realize  upon  it,  but 
whose  names  were  not  disclosed.  They  guaranteed  that  the 
plaintiff,  so  long  as  he  held  the  stock,  should  receive  dividends 
thereon  equal  to  seven  per  cent  per  annum,  and  that  they 
would  make  good  any  deficiency.  The  contract  is  plain  and 
unambiguous.  The  obligation  of  De  Mill  &  Co.  was  not 
limited  in  terms  to  the  duration  of  the  partnership  or  to  the 
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lives  of  the  copartners.  The  only  limitation  of  time  was  the 
period  during  which  the  purchaser  should  hold  the  stock. 
The'guaranty  protected  the  purchaser  while  his  interest  should 
continue,  and  this  presumably  was  what  he  required  and  both 
parties  intended.  Any  other  construction  would  subject  the 
purchaser  to  the  risk  of  losing  the  benefit  of  the  guaranty  on  the 
death  of  the  guarantors,  which  might  happen  at  any  time.  There 
are  eases  cited  holding  that  a  continuing  guaranty  of  advances  to 
be  made  to  a  third  party,  in  the  absence  of  any  express  provi- 
sion, is  revoked  as  to  subsequent  advances  by  the  death  of  the 
guarantor  and  notice.  {Covlthart  v.  Glemenison^  L.  R., 
5  Q.  B.  D.  42;  Rarriss  v.  Fawcett,  L.  R.,  15  Eq.  Cas. 
311.)  These  cases  stand  upon  a  perfectly  equitable  principle^ 
each  advance  constituting  a  fresh  consideration.  But  a  guar- 
anty creating  a  continuing  pecuniary  obligation,  the  considerar 
tion  for  which  is  entire  and  given  once  for  all,  is  very  dif- 
ferent, and  it  would  be  very  inequitable  to  hold  that  it 
was  terminated  by  the  death  of  the  guarantor,  unless  this 
intention  is  plainly  expressed  in  the  guaranty  itself.  {LLoydC%  v. 
Ha/rper,  L.  R.,  16  Ch.  Div.  290.) 

The  judgment  in  this  case  cannot,  therefore,  we  think  be  sup- 
ported on  the  theory  that  the  guaranty,  by  fair  intendment,  was 
limited  to  the  lives  of  the  guarantors.  Equally  unfounded,  we 
think,  is  the  claim  of  the  defendants  that  De  Mill  &  Co.  were 
sureties,  and  for  that  reason  their  obligation  terminated  on  their 
death.  {Getty  v.  Binsse^  49  N.  T.  385.)  Their  undertaking 
was  original  and  not  collateral.  They  entered  into  the  guar- 
anty for  their  own  benefit,  upon  a  consideration  moving  to  them 
as  principals.  If  they  were  in  fact,  acting  as  agents  in  selling 
this  stock,  not  having  disclosed  their  principal,  they  stood  in 
respect  to  the  purchaser  as  the  owner  and  vendor.  {Cobb  v. 
Knapp^  71  N.  Y.  348.)  In  entering  into  the  guaranty  they 
assumed  no  obligation  resting  on  the  company.  The  company 
was  under  no  legal  obligation  to  declare  dividends  to  stock- 
holders, and,  least  of  all,  to  declare  dividends  of  any  particular 
amount.  The  contract  of  De  Mill  &  Co.  was  clearly  original, 
and  they  were  principals  and  not  sureties. 
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We  think  the  judgment  should  be  reversed  and  a  new  trial 
granted. 
All  concur. 
Judgment  reversed. 


HI    3l6| 

1119  4781  f£igj2  People  ex  rel.  The  Union  Insurance  Company  of 
Philadelphia  et  al.,  Appellants,  v.  Stephen  P.  NAsnetal., 
Respondents. 

Both  at  common  law  and  under  the  Code  of  Civil  Procedure  (§  2383),  a 
submission-  to  arbitration  may  be  revoked  by  any  party  thereto  at  any 
time  before  the  matter  has  been  finally  submitted  to  the  arbitrators  for 
their  decision;  and  this  is  so  although  the  agreement  to  arbitrate  provides 
against  any  revocation,  and,  by  its  terms,  the  party  seeking  to  revoke,  for 
a  valuable  and  executed  consideration,  expressly  waived,  and  abandoned 
the  right  to  revoke.  Such  stipulations,  like  other  executory  agreements 
if  broken,  simply  leave  the  other  party  to  seek  redress  by  action  for 
damages. 

The  arbitrators  derive  their  power  to  act  simply  from  the  continuing  con- 
sent of  the  parties,  and  when  the  agreement,  while  yet  executory,  is 
broken  by  the  refusal  of  a  party  to  be  bound  by  or  to  perform  it,  the 
power  of  the  arbitrators  cease. 

As  to  whether  the  court  has  power  by  mandamus  to  compel  the  perform- 
ance by  arbitrators  of  their  functions,  qucsre. 

(Argued  October  16,  1888;  decided  November  27,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  March  28,  1888, 
which  affirmed  an  order  of  Special  Term,  denying  an  appli- 
cation of  the  relators  for  a  peremptory  mo/ndarmis  requiring 
defendants,  as  arbitrators  appointed  under  an  arbitration 
agreement  between  the  petitioner  and  Lorenzo  Dimick,  to 
proceed  with  the  arbitration.    (Reported  below,  47  Hun,  542.) 

The  submission  was  of  certain  matters  in  controversy 
included  in  actions  then  pending  between  the  parties,  "  and 
all  other  manner  of  actions,  cause  or  causes  of  action,  suits, 
controversies,  claims  and  demands  whatsoever  now  pending, 
existing  or  held  by  and  between  the  said  parties." 
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The  agreement  contained  this  clause:  "  And  it  is  hereby 
further  agreed  by  and  between  the  said  parties^'  in  considera- 
tion of  the  agreements  and  covenants  herein  contained,  to  be 
kept  and  performed  by  the  respective  parties  hereto,  that 
neitlier  of  the  parties  hereto  shall  have  the  right  to  revoke 
the  submission  to  arbitrators  herein  provided  for,  or  this 
agreement,  or  any  part  thereof,  and  such  arbitration  shall  not 
terminate  or  be  reviiked  by  the  dissolution  or  death  of  either 
or  any  of  the  parties  hereto,  but  in  case  of  such  dissolution  or 
death  of  either  or  any  of  the  parties  hereto,  during  the  pen- 
dency of  such  arbitration,  the  same  shall  continue  against  the 
personal  representatives  of  such  deceased  person,  or  against 
the  successor  or  person,  or  oflScer  charged  with  the  duty  of 
administering  the  assets  of  such  corporation,  and  any  revoca- 
tion by  operation  of  law,  and  arty  and  all  right  of  revocation 
given  or  permitted  by  statute  or  otherwise,  is  hereby  expressly 
waived  and  abandoned.'' 

Before  the  matters  were  finally  submitted  to  the  arbitrators, 
Dimick  served  upon  the  arbitrators  a  written  notice  of  revoca- 
tion, and  thereafter  they  declined  to  act. 

TreadweU  Cleveland  and  JHf orris  Morey  for  appellatits.  The 
attempted  revocation  by  Dimick  has  no  efficacy  in  determining 
the  authority  of  the  arbitrators  to  proceed,  or  in  invalidating 
the  award  which  they  may  make.  (Morse  on  Arbitration  and 
Award,  230,  231.)  Wliere  parties  have  entered  into  an  agree- 
ment to  arbitrate,  based  upon  a  valuable  and  executed  consid- 
eration, and  have,  on  the  strength  of  such  consideration,  bound 
themselves  either  in  terms  or  by  necessary  implication  not  to 
revoke  such  submission,  they  will  be  concluded  by  such  agree- 
ment, and  will  not  be  permitted  to  revoke  without  adequate 
cause.  (BJc,  of  Monroe  v.  Widner^  11  Paige,  529 ;  IIu7it  v. 
Bousmaiiier^  8  Wheat.  174,  201;  McGeehen  v.  Duffisld^ 
5  Penn.  St.  497 ;  Johnson  v.  Andrews^  5  Phil.  8 ;  Pcdst  v. 
Cold/well^  75  Penn.  St.  161 ;  Shisler  v.  Kearney^  id.  79 ;  Lewis 
Appeal,  91  id.  361 ;  Williams  v.  Tracy,  96  id.  308.)  Whatever 
rights  of  revocation  may  be  deemed  to  exist  either  at  common 
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law  or  under  the  statutes,  all  such  rights  have,  in  the  present 
case,  been  wholly  and  effectually  waived  by  the  express  terras 
of  the  arbitration  agreement,  as  above  quoted.  {In  re  N,  JT., 
L.&WR.  R.  Co.,  98  N.  T.  453 ;  Cutter  v.  Cutter,  48  N.  Y. 
Supr.  Ct.  470;  Lee  v.  TiUotaon,  24  Wend.  357;  Crcmford  v. 
Zockwood,  9  How.  Pr.  548 ;  Root  v.  Warier,  30  N.  Y.  9 ; 
Ripley  v.  ^tna  Ins.  Co,,  Id.  163 ;  Townsend  v.  Masterson^ 

etc,,  Co.,  15  id.  587 ;  People  v.  Stephens,  52  id.  306.)  Wliatever 
right  of  revocation  Dimick  may  be  deemed  to  liave  possessed 
he  was  estopped  from  exercising  it,  by  reason  of  his  solemn 
representation  in  the  arbitration  agreement  to  the  effect  that 
he  had  no  such  right.  (Herman  on  Estoppel,  §§  211,  320^  323, 
328,  331,  445,  468,  469 ;  Bigelow  on  Estoppel,  479,  541,  578 ; 
In  re  Cooper,  93  N.  Y.  507.)  Whatever  right  of  revocation 
Dimick  may  heretofore  have 'had,  such  right  was,  under  the 
provisions  of  the  Penal  Code,  wholly  suspended  prior  to  his 
attempted  revocation,  by  reason  of  his  sentence  to  imprison- 
ment for  grand  larceny  in  a  state  prison  for  a  term  of  years. 
(Penal  Code,  §  707;  2  E.  S.  701,  §  19 ;  Bowles  v.  Haiberman, 
95  N.  Y.  246 ;  WerclcTrhan  v,  Werckman,  4  N.  Y.  Civ.  Pro. 
Rep.  146 ;  BonnM  v.  R,  W.  cfe  0.  R,  R,  Co.,  12  Hun,  218 ; 
Davis  V.  Duffie,  4  Abb.  Pr.  [N.  S.]  478.)  The  writ  of  man- 
damics  hereby  applied  for  is  a  suitable  and  proper  relief  in  the 
present  case.  (Wood  on  Mandamus,  19,  54 ;  Hawes  on  Juris- 
diction of  Courts,  §  141 ;  ^  parte  Parker,  120  U.  S.  743 ; 
lAfe  amd  Fire  Insurance  Co.  v.  WUsovUs  Heirs,  8  Pet. 
302 ;  Carpenter  v.  County  Cormnissioners,  etc.,  21  Pick.  258 ; 
People  V.  Steele,  2  Barb.  417 ;  Carey  v.  Comrs.,  etc.,  19  Ohio, 
245 ;  2  R.  S.  540 ;  Fudickar  v.  Guar.  Mut.  Z.  Ins.  Co.,  62 
N.  Y.  399 ;  Rex  v.  Goodrich,  3  Smith,  388 ;  In  re  Brighton 
Sewers  Act,  L.  K,  9  Q.  B.  D.  723 ;  ICi^igi  v.  Mayor,  etc., 
1  M.  &  S.  697;  S.  C,  1  D.  &  R.  148;  Wilson  on  Jur.  of 
Cts.  §§  476,  477,  483 ;  People  v.  Supervisors,  24  How.  Pr. 
119 ;  Rex  v.  Stewa/rt,  2  D.  &  R.  176 ;  Queen  v.  Goodrich, 
19  L.  J.  Rep.  [Q.  B.]  413 ;  Ilightower  v.  Overhaulser,  65  Iowa, 
347 ;  PeopU  v.  Becker,  3  N.  Y.  St.  Rep.  202 ;  People  v. 
Chapvn,  105  N.  Y.  309.)     The  order  of  the  General  Term 
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herein  is  appealable  to  this  court.  {People  ex  rel.  Gas  Light 
Co.  V.  Comman  Council^  78  N.  Y.  56 ;  People  ex  rel.  MiUa/rd 
V.  Chopin^  104  id.  96.)  Whenever  a  legal  right  exists,  the 
party  is  entitled  to  a  legal  remedy,  and,  when  all  others  fail, 
the  aid  of  a  rrumda/mus  may  be  invoked.  {Pecmle  v.  If.  Y.^ 
10  Wend.  395,  398;  People  v.  Schielling.  95  K  Y.  133; 
People  V.  Steele,  2  Barb.  397,  416-419;  Tapping  on  Man- 
damus, 5,  30,  173;'  Hawes  on  Jur.  of  Cts.  §  141 ;  Rex  v. 
Barker,  3  Burrows,  1265 ;  High  on  Extra.  Eem.  §§  1,  159, 
215  :  Wood  on  Mandamus,  111.)  The  submission  to  arbitra- 
tion in  question  is  clearly  a  statutory  submission  under  title  8 
of  chapter  17  of  the  Code  of  Civil  Procedure.  (Code,  §§  2367, 
2386 ;  In  re  Ma/rtin,  1  How.  Pr.  [N.  S.]  28.)  Parties  may 
agree  that  a  pending  action  shall  not  abate  by  the  death  of 
one  of  the  parties  thereto,  and  this  has  been  held  valid, 
although  the  statute  provided  to  the  contrary.  {Gox  v.  It.  R. 
Co.,  63  N.  Y.  414.)  The  right  of  appeal  given  by  the  Code 
may  be  waived  by  the  agreement  of  the  parties.  {Townsend 
V.  M.  S.  D.  Co.^Xh  N.  Y.  587.)  An  arbitrator  is  a  judge 
selected  by  the  parties ;  he  is,  by  their  consent,  invested  with 
judicial  functions  in  the  particular  case ;  he  is  to  determine 
the  right  as  between  the  parties  in  respect  to  the  matters  sub- 
mitted, and  all  questions  of  fact  or  law  upon  which  the  right 
depends  are  under  a  general  submission,  deemed  to  be  referred 
to  him  for  decision.  {FudicJca/r  v.  Ins.  Co.,  62  N.  Y.  392-399 ; 
jStory  V.  FUwtt,  8  Cow.  28,  31 ;  Code  of  Civ.  Pro.  §§  854, 
2365,  2386 ;  Howard  v.  Saxton,  1  Denio,  440 ;  Brown  v. 
Lyddy,  11  Hun,  451-456.)  Everyone  who  is  appointed  to 
discharge  a  public  duty  and  receives  compensation  in  what- 
ever shape,  whether  from  the  state  or  otherwise,  is  a  public 

officer.      (Herdy  v.  Mayor,  etc.,  5  Bing. ;  In  re  Wood, 

2  Cow.  29;  People  v.  Noatramd,  46  1^.  Y.  381.)  The  writ 
of  mandamus  is  the  appropriate  remedy  to  compel  the  per- 
formance by  arbitrators  of  their  duties.  (Wood  on  Mandamus, 
110 ;  Tapping  on  Mandamus,  92 ;  Clark  v.  Elwick,  1  Strange, 
1 ;  Barnes,  58,  title.  Award.) 
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S.  p.  Nash  and  James  K.  Carpenter  for  respondents.  A 
manda/rnus  will  not  lie  against  parties  acting  under  a  private 
mandate,  as  distinguished  from  one  conferred  by  law.  {Peo- 
pleexrel.  Cooper  v.  Trustees,  21  Hun,  184,  196.) 

William  Allen  JSutler  for  respondents.  M^andamus  is  the 
appropriate  remedy  where  a  public  duty  is  imposed  or  some 
act  specifically  directed  by  statute,  but  it  •will  not  lie  to  enforce 
a  private  contract.  {JSb  parte  Robhins,  7  Dowl.  P.  Cases, 
666  ;  People  ex  rd.  Coopefrs  v.  Trustees,  21  Hun,  184 ;  Stack- 
pole  V.  Seymour^  127  Mass.  104 ;  Pond  v.  Harris,  113  id. 
114 ;  Miller  v.  Cam/il  Co.,  53  Barb.  590.)  The  judge,  at 
Special  Term,  correctly  held  that  Dimick  had  the  right  to 
revoke  the  submission,  and  that  his  revocation  being  in  the 
manner  required  by  section  2383  of  the  Code  of  Civil  Pro- 
cedure, was  effectual  to  terminate  the  arbitration.  {Tobey  v. 
Bristol,  3  Story,  800 ;  Morse  on  Abr.,  230  ;  Curtis  v.  Barnes, 
30  Barb.  225  ;  Bank  of  Monroe  v.  Widner,  11  Paige,  529  ; 
AUen  V.  Watson,  16  Johns.  205 ;  Marsh  v.  Paxiker,  20  Yt. 
198 ;  6  Bing.  443 ;  15  Wend.  99 ;  7  Abb.  Pr.  [N.  S.] 
251;  27  Geo.  368;  5  Phil.  8;  12  id.  383.)  Such  a  sub- 
mission could  not  be  made  irrevocable  by  any  agreement 
of  the  parties.  (Morse  on  Abr.  230 ;  Tobey  v.  Bristol  Co., 
3  Story,  800 ;  Marsh  v.  Bvlteel,  5  B.  &  Aid.  508 ;  In  re 
Rouse,  L.  R.,  6  C.  P.  212 ;  Vynior's  Case,  4  Coke  Rep.  299  ; 
Froyer  v.  Ehrensperger,  L.  R.  12  Q.  B.  Div.  310  ;  Thompson 
V.  Anderson,  L.  R.,  9  Eq.  523 ;  Code  of  Civil  Pro.  §  2383.) 
Agreement  that  arbitrators  may  proceed  ex  parte  if  other 
party  neglects  to  appear  does  not  render  submission  irrevo- 
cable. {B.  &  L  R,  R.  Co.  v.  Nashua  Co.,  139  Mass.  463 ; 
Jones  V.  Harris,  59  Miss.  214 ;  McGheehan  v.  Buffidd, 
5  Penn.  St.  497.)  By  revocation  the  other  party  is  left  solely 
to  the  penalty  of  the  bond  or  his  remedy  on  the  case.  {P(md 
V.  Ha/rris,  113  Mass.  114  ;  MUler  v.  Cam/il  Co.,  53  Barb.  590.) 
The  claim  made  by  the  relators  that  Dimick  could  not  revoke 
his  submission  because  he  was  under  the  disability  imposed  by 
section  707  of  the  Penal  Code  is  untenable.     (107  N.  Y.  13.) 
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Gray,  ,J  .  The  position  taken  by  the  appellants,  with  respect 
to  the  agreement  of  arbitration  in  question  here,  is  that  the 
character  of  revocabihty,  inherent  in  such  submissions,  is 
affected  by  that  article  of  the  agreement,  which  provides 
against  any  revocation  and  expressly  waives  and  abandons  the 
right  to  revoke.  They  do  not  dispute  the  common-law  rule 
that  submissions  to  arbitration  are  revocable  in  their  nature., 
and,  indeed,  that  such  was  the  rule  is  too  well  established  and 
recognized  by  early  and  late  English  cases,  and  by  the  New  York 
statutes  and  decisions  to  admit  of  dispute.  {Alien  v.  Watson^  1& 
Johns.  205  ;  JScmk  v.  Widner,  11  Paige,  529 ;  2  K.  S.  544,  §  23 ; 
Tobey  v.  County  of  Bristol^  3  Story,  800 ;  Vynior^s  Case^  8  Coke, 
81  b.  [4th  vol.  of  Frazer's  ed.  302]  ;  Marsh  v.  Bulted,  6  B.  & 
Aid.  508 ;  Ee  Bouse  v.  Meier,  L.  R,  6  C.  P.  212 ;  Fraser  v. 
UhrenspergeTy  L.  R.,  12  Q.  B.  D.  310.)  Whatever  may  have 
been  decided  elsewhere  in  this  country,  we  are  satisfied  that 
tliat  is  the  better  rule  of  law  which  has  been  recognized  in 
England  and  in  this  state,  and  which  considers  a  submission 
revocable,  until  its  nature  is  changed  by  legal  enactment,  as 
was  (lone  by  English  statutes.  As  it  was  said  in  Vynior^s 
Cos*'  (.v^7>/v/),  *'man  cannot  by  his  act  make  such  author- 
ity, ])ower  or  warrant  not  countermandable,  which  is  by  the 
law  or  its  own  nature  countermandable ; "  he  cannot  "  make 
that  irrevocable  which  is  of  its  own  nature  revocable." 

But  the  learned  counsel  for  the  appellants  say  the  facts 
underlying  this  submission,  in  the  discontinuance  of  suits,  the 
abandonment  of  advantages  and  the  peculiar  and  unusual 
agreements  contained  in  this  submission,  by  which  the  right 
to  revoke  is  waived  and  abandoned,  take  it  out  of  the  common 
law,  or  statute  rule.  They  say  that  here  was  an  express 
waiver  of  the  right  to  revoke,  based  on  a  valuable  and  executed 
consideration,  and  they  argue  that  failing  the  reason  of  the 
rule,  the  rule  itself  fails. 

No  unusual  character  is  imparted  to  the  agreement  by  its 
being  based  on  such  a  consideration.  All  such  agreements 
must  be  based  on  a  good  consideration,  and  if  the  discon- 
tinuance of   the  pending  suits    and  the  loss  of  advantages 
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thereby  occasioned,  are  the  features  which  constitute  the 
executed  consideration,  they  are  but  tlie  incidents  of  the 
agreement  of  submission.  That  was  the  decision  of  this  court 
in  McNuliy  v.  Solhy  \95  N.  Y.  242),  where  Dajj^fobth,  J., 
collects  authorities  to  sustain  the  proposition  tliat  by  submis- 
sion to  arbitration,  eo  acto^  the  discontinuance  of  the  pending 
litigation  is  effected.  The  flaw  in  the  argument  of  appellants' 
counsel  is  in  its  assumption  that  the  diameter  of  the  mandate 
to  the  individuals,  selected  to  determine  the  controversy 
between  parties,  can  be  changed  by  their  private  agreements, 
or  affected  by  the  circumstances  which  were  its  producing 
cause,  or  which  the  execution  of  the  agreement  induced. 

The  source  of  the  mandate  or  power,  by  virtue  of  which 
the  arbitrators  act,  is  in  the  private  agreement  which  the 
parties  have  entered  into,  for  reasons  satisfactory  to  themselves, 
in  order  to  have  an  end  to  dispute  and  to  legal  strife,  and  the 
force  of  the  mandate  to  them  is  in  the  consent  of  the  parties 
that  they  shall  act.  But  in  the  execution  of  the  power,  or  in 
the  thing  they  are  to  accomplish,  the  arbitrators  have  no 
interest,  and  thus  the  case  is  altogether  different  from  one 
where  the  mandatory  has  an  interest  in  the  execution  of  the 
power  and  in  the  result  of  its  exercise.  In  such  a  case  the 
mandate,  which  goes  forth  with  the  execution  and  delivery  of 
the  agreement  to  the  mandatory,  becomes  irrevocable.  We 
are  at  a  loss  to  understand  how  the  nature  of  the  agreement 
between  the  parties,  or  any  resulting  incident  of  that  agree- 
ment, add  anything  to  the  power  of  the  arbitrators.  The 
agreement  of  submission  is  executory,  until  the  controversy  is 
completely  ended  between  the  parties  by  the  submission  to 
the  arbitrators  of  the  controversial  facts  for  their  decision ; 
and  not  till  then  can  it  be  said  that  the  agreement  has  been ' 
executed  and  has  passed  beyond  the  power  of  the  parties  to 
withdraw  from  or  to  l)reak.  Until  that  ultimate  stage  has  been 
reached,,  every  article  of  the  agreement,  which  relates  to  the 
future  conduct  of  the  parties,  lies  in  the  region  of  promise, 
and  that  promises  can  be  and  are  broken,  regardless  of  their 
Aveight^or  the  consequences,  is  as  proverbial  as  it  is  certain. 


1888. J      People  ax  rel.  U.  Ins.  Co.  et  al.  t>.  Nash  et  al.      317 
Opinion  of  tlie  Court,  per  Gray,  J. 

The  express  agreement  not  to  revoke  is  executory,  of  course, 
like  every  other  agreement  to  do  or  not  to  do  a  certain  thing. 
Although  the  parties  agreed  not  to  revoke,  the  fact  is  that  one 
of  them  has  done  so,  notwithstanding  his  agreement,  and  the 
other  is  left  to  such  legal  remedies  as  may  ofEer  themselves,  to 
protect  or  compensate  him  for  the  breach.  The  agreement 
to  waive  any  right  to  revoke  does  not  help  the  situation.  A 
waiver,  to  be  eflEectual  and  beyond  recall,  must  be  of  some 
present  existing  right,  conferred  by  statute  or  otherwise. 
When  the  agreement  to  waive  relates  to  the  future  conduct 
of  tlie  party,  it  is  merely  executory  and  amounts  to  nothing 
more  than  the  agreement  not  to  revoke.  The  diflSciilty  is 
that  as  the  ai'bitrators  have  no  interest  in  the  result  of  the 
arbitration  and  derive  their  power  to  act  from  the  continuing 
consent  of  the  parties  to  the  agreement,  when  the  agreement, 
while  yet  executory,  is  broken  by  the  refusal  of  a  party  to  be 
bound  by  it  or  to  perform  it,  the  foundation  of  the  arbitrator's 
power  is  gone  and  they  have  no  more  authority  over  the  with- 
drawing party  to  bind  him  by  their  acts. 

The  legislature  of  this  state  in  enacting  section  2383  of  the 
Code  of  Civil  Procedure  have  set  at  rest  any  existing  conflict  in 
the  decisions  and  have  enlarged  the  rule  as  recogtiized  in  the  pre- 
vious statutory  enactment  (2  R.  S.  544  §  23.)  By  its  provisions 
a  submission  to  arbitration,  whether  made  as  prescribed  in  that 
title  or  otherwise,  may  be  revoked  at  any  time  before  the  clos- 
ing of  the  proofs  and  the  final  submission  of  the  cause  for 
decision.  The  revocation  must  be  in  writing,  signed  by  the 
parties  and  delivered  to  the  arbitrators,  and  it  is  competent  for 
one  of  several  parties  on  a  side  to  effect  such  a  revocation. 
We  perceive  no  reason  for  qualifying  the  force  of  this  section 
in  the  way  suggested  by  appellants'  counsel,  who  say  that  it 
is  only  available  to  a  party  when  revocation  is  allowable,  and 
as,  by  express  agreements  in  this  submission,  the  right  of  revocar 
tion  was  stipulated  away ;  the  provisions  of  the  section  are 
inapplicable.  We  think  the  language  of  this  section  is  broad 
enough  to  cover  all  cases  of  submission,  and  that  the  only 
restriction  is  as  to  the  time  and  the  mode  of  the  act  of  revocar 
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tion.  And  as  to  the  agreement  not  to  i-ev  oke,  a8  we  have  sug- 
gested, like  any  other  agreement  relating  to  the  future  conduct 
of  parties,  it  was  executory,  and,  if  broken,  left  the  other  party 
helpless  thereunder,  and  under  the  necessity  to  seek  redress 
for  the  breach  elsewhere. 

We  have  preferred  to  express  our  views  upon  the  main 
conflict  as  to  this  submission,  in  view  of  its  importance,  and, 
while  doubting  the  power  of  the  court  to  compel  by  writ  of 
mandamics  the  performance  by  these  arbitrators  of  their 
functions,  we  do  not  now  express  any  opinion  upon  that  question. 

For  the  reasons  expressed,  we  think  the  order  of  the  Gen- 
eral Term,  affirming  the  order  of  the  Special  Term  denying  a 
motion  for  a  peremptory  mandcMivus,  should  be  affirmed, 
with  costs. 

All  concur. 

Order  affirmed. 


Jane  Linton  Morris  as  Administratrix,  etc..  Respondent,  v. 
Walston  H.  Brown  et  al.,  Appellants. 

Defendants  were  engaged,  under  a  contract  with  the  aqueduct  commissionen 
of  the  city  of  New  York,  in  excavating  for  a  tunnel.  By  their  contract 
they  were  bound  to  furnish  '*  all  facilities  for  the  purpose  of  inspection." 
M.,  defendant's  intestate,  was  a  civil  engineer  in  the  employ  of  the  com- 
missioners. It  was  his  duty  to  inspect  the  work  to  see  that  it  was  done 
in  compliance  with  the  contract.  For  the  purpose  of  removing  the 
material  excavated  defendants  employed  "dump  cars"  running  on  a 
track  laid  in  the  shaft.  The  cars  were  drawn  out  by  a  cable  and  returned 
by  gravitation,  their  downward  speed  being  regulatq^  by  a  brake.  They 
were  not  intended  as  facilities  for  taking  persons  down  the  shaft,  or 
fitted  for  that  purpose.  M.,  who  was  riding  on  the  outside  of  one 
of  these  cars  down  the  shaft,  to  where  the  work  of  excavation  was 
going  on,  through  the  neglect  of  the  brakeman  in  charge  of  the  car 
to  control  its  velocity,  was  thrown  from  the  car  and  killed.  In  an 
action  to  recover  damages,  it  appeared  that  there  was  plenty  of  room  in 
the  shaft  to  go  on  foot  up  and  down  it,  and  there  was  no  obstruction  in  the 
way  of  the  engineer's  proceeding  to  the  work  on  foot;  that  while  M.  had 
been  accustomed,  with  the  consent  of  the  brakeman,  to  so  ride  down,  it  did 
not  appear  that  this  was  with  the  knowledge  of  the  defendants,  or  that 
the  brakeman  had  any  authority  to  give  his  consent.     It  also  appeared 
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that  other  engineers  employed  m  the  work  of  inspection  usually, 
although  not  always,  walked  up  and  down  the  shaft.  Held,  that  no  duty 
or  obligation  rested  upon  defendants  to  transport  M.  into  the  tunnel  or 
to  allow  such  a  use  of  their  car  by  him,  or  to  manage  it  with  such 
care  as  to  prevent  injury  to  him  when  riding  thereon;  that  no  license 
could  be  implied  by  such  former  use  of  the  cars;  that  the  decedent  took 
upon  himself  the  risk,  both  as  to  the  condition  of  the  cars  and  the 
quality  and  care  of  the  brakeman;  and  that,  therefore,  a  refusal  to 
nonsuit  was  error. 

Ji  seems  that  if  the  decedent  in  going  in  or  coming  out  of  the  tunnel,  or 
while  engaged  in  the  duty  of  inspection  had  been  run  over  by  the  car, 
either  because  of  its  imperfection  or  the  careless  management  of  defend- 
ants* servant  having  it  in  charge,  a  different  question  would  have  been 
presented. 

Byrne  v.  N.  Y.  C.  A  H.  R.  R.  R.  Co.  (104  N.  Y.  362);  WeinJiold  v.  Acker 
(17  J.  &  8.  182) ;  Wendea  v.  Boater  (12  Gray,  494);  Ackert  v.  Lansing 
(59  N.  Y.  646);  Seek  v.  CkvrUr  (68  id.  288)  distinguished, 

A  master  is  chargeable  with  the  conduct  of  his  servant  only  when  the 
latter  is  acting  in  the  execution  of  the  authority  given  him  and  in  the 
performance  of  his  duties. 

(Argued  October  15,1888;,  decided  November  27,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  December  14,  1886,  which  affirmed  a 
judgment  in  favor  of  plaintiff,  entered  upon  a  verdict,  and 
affirmed  an  order  denjdng  a  motion  for  a  new  trial. 

This  action  was  brought  by  plaintiff  as  administratrix  of 
the  estate  of  Robert  E.  Morris,  to  recover  damages  for  alleged 
negligence,  causing  the  death  of  her  intestate. 

The  material  facts  are  stated  in  the  opinion. 

Edward  T.  Lovett  for  appellants.  The  plaintiff's  intestate 
assumed  the  risk  of  riding  on  these  cars,  as  they  were  not 
constructed  for  or  intended  hj  defendants  to  be  used  as  pas- 
senger cars.  {Deforest  v.  Jewett^  88  X.  Y.  269 ;  Gibson  v. 
E,  H.  Co.,  63  id.  449;  La/rling  v.  N.  Y.  C.  R,  R,  Co.,  49  id. 
521.)  The  greatest  negligence  on  the  part  of  the  defendants 
will  not  cure  the  defect  of  the  least  negligence  contributing 
to  the  injury  on  the  plaintiff's  part.  (Field  v.  H.  R,  R.  R, 
Co.,  24  K  T.  430 ;  C(yrdeU  v.  .V.  Y.  C.&  IL  R.  R,  R.  Co.,  75 
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id.  332 ;  Beynolds  v.  JST.  T.C.ckR.  B.  R,  R,  Co.,  58  id.  248 ; 
Beckb  V.  Gorbirij  99  id.  ^hS ;  Hart  v.  Hudson  Rivet*  Bridge 
Go.,  84  id.  57;  Gregar  v.  N.  Y.  G.  R.  R.  Go.,  40  id.  31; 
Saramon  v.  iT.  Y.  <&  H  R.  R.  Go.,  62  id.  250;  Glark  v. 
Eighth  Ave.  R.  R.  Go.,  36  id.  136 ;  Searles  v.  M.  R.  Co., 
101,  id.  662 ;  Burrows  v.  E/^  R.  Co.,^  63  id.  556 ;  Morrison 
y.  E.  R.  Go.  56  id.  302 ;  PhiUipsv.  R.  <k  8.  R.  R.  Co.,  49  id. 
177  ;  KreasomowsM  v.  N.  P.  R.  R.  Co.,  18  Fed.  R  229 ;  R.  R. 
Go.  V.  Jones,  95  TJ.  S.  439.)  It  is  no  excuse  for  the  deceased 
to  say  that  he  was  on  this  car  with  the  consent  of  the 
defendants.  {Burrows  v.  E  R.  Co.,  63  ]!^.  Y.  556.)  It 
is  not  sufficient  that  the  plaintiflE  should  prove  facts  from 
which  either  the  conclusions  of  negligence  or  the  absence  of 
negligence  may  with  equal  fairness  be  drawn,  but  the  burden 
is  upon  the  plaintiff  to  prove  that  there  was  no  contributory 
negligence  on  his  part.  {Hart  v.  Hudson  River  Bridge  Co., 
84  N.  Y.  56 ;  Tolman  v.  ,S.  B.  <&  N.  Y,  R.  R.  Co.,  98  id. 
198;  Lee  v.  Troy  Citizen^  Gas  Light  Co.,  Id.  116;  Bern- 
stein V.  Rose,  10  Daly,  338.)  There  is  no  presumption  that 
the  plaintiff  is  free  from  negligence ;  some  evidence  of  the 
exercise  of  due  care  is  required.  (  Wilds  v.  H  R.  R.  R.  Co., 
24  K  Y.  430;  Warner  v.  N.  Y.  C.  &  H.  R.  R.  li.  Co.,  44 
id.  471 ;  Reynolds  v.  IST.  Y.  G  i&  H.  R.  R.  R.  Co.,  58  id. 
250 ;  Hale  v.  Smith,  78  id.  483 ;  Desmond  y.  Rose,  40  J.  &  S. 
569 ;  Gordell  v.  N.  Y  G  &  H.  R.  R.  R.  Co.,  75  iST.  Y.  380 ; 
Hart  V.  Hudson  River  Bridge  Co.,  84  id.  56 ;  Riceman  v. 
Hamemeyer,  85  id.  647;  Becht  v.  Gorhin,  82  id.  658.) 

G  A.  Kellogg  for  respondent.  The  defendants  were  negli- 
gent in  allowing  the  cars  to  descend  into  the  tunnel  without 
attaching  the  cable  or  attempting  to  control  their  speed  in  any- 
wise, while  human  beings  were  upon  them  whose  lives  would  be 
endangered.  {Radley  v.  Z.  cfe  N'.  W.  R.  R.  Co.,  L.  E.,  1  App. 
Cas.  754,  759 ;  Kenyon  v.  N.  Y.  G  R.  R.  Co.,  5  Hmi,  479 ; 
Green  v.  E.  R.  Co.,  1 1  id.  333, 334.)  The  evidence  to  warrant  a 
nonsuit  on  the  ground  of  defendants'  negligence  must  appear  so 
clear  that  no  construction  of  the  evidence  or  inference  drawn 
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from  the  facta  will  warrant  a  contrary  conclusion.  (Stacktcs 
V.  iT.  Y.  0.  Ji.  R.  Co.,  79  N.  Y.  465.)  When  the  evidence 
is  undisputed,  where  the  facts  are  such  that  different  con- 
clusions might  be  drawn  by  different  minds  from  them,  the 
court  cannot  say,  as  matter  of  law,  that  the  party  has  or  has 
not  been  guilty  of  contributory  negligence,  but  must  submit 
the  question  to  the  jury.  {Hart  v.  Hudson  H.  bridge  Co.,  80 
N.  Y.  622.)  Plaintiff's  intestate  was  rightfully  on  the  prem- 
ises under  the  contract,  the  car  being  one  of  the  facilities  for 
entering  the  tunnel,  and,  under  an  implied  license  from  the 
former  use  of  the  cars,  that  he  might  righf ully  ride  upon  them. 
{Byr7is  V.  iT.  Y.  C.  H.  B,  Co.,  104  K  Y.  365 ;  Sutton  v. 
N.  Y  a  B.  li.  Co.,  1  Duer,  580;  Cougktry  v.  GlobeWoolen 
Co.,  66  N. .  Y.  124;  Swards  v.  Edgar,  59  id.  28;  AckeH  v. 
Lansing,  Id.  646;  Beck  v.  Carter,  68  id.  292;  Cong- 
don  V.  I^daware  c6  Hudson  Canal  Co.,  15  Week.  Dig. 
24;  WeinMd  v.  Acker,  49  J.  &  S.  182.;  99  N.  Y.  671.) 
As  plaintiff's  intestate  was  aware  that  it  was  the  duty  of  the 
man  in  charge  of  the  cars,  to  attach  the  cable  before  start- 
ing tlie  cars,  and  his  invariable  custom  to  do  so,  he  had  a  right 
to  rely  upon  the  fact  that  this  duty  would  be  performed. 
{Newson  v.  N.  Y.  C  Ji.  R.  Co.,  29  N.  Y.  383 ;  Roll  v. 
N.  Y.  C  R.  R.  Co.,  7  Week.  Dig.  497;  Gray  v.  Grand 
Trunk  R.  R.  Co.,  8  id.  371 ;  Sutton  v.  .Y.  Y  C.  R.  R.  Co., 
66  N.  Y.  243-248.)  As  the  collision  was  produced  solely  by 
the  gross  neglect  of  defendants'  agent,  the  position  of  plaint- 
iff's intestate  on  the  car  did  not  contribute  to  it  in  the  remotest 
degree.  {Carroll  v.  J^.  Y.  cfe  N.  H.  R.  R.  Co.,  1  Duer,  578.) 
There  may  be  a  recovery  even  where  the  plaintiff  was  negligent, 
if  such  negligence  was  not  the  proximate  cause  of  the  injury. 
(Sherman  and  Redf .  on  Neg.  §§  25,  28  and  note ;  Button  v. 
H.  R.  R.  R.  Co.,  18  K  Y.  248,  258 ;  Haley  v.  Earle,  30  id. 
209 ;  Austin  v.  iT.  Y.  Stearriboa/t  Co.,  43  id.  75 ;  Kenyon 
V.  JT.  Y.  C.  R.  R.  Co.,  5  Hun,  479 ;  Green  v.  K  R.  Co., 
11  id.  333,  334;  Reemer  v.  L.  I.  R.  R.  Co.,  36  id.  254; 
StringKam  v.  Stewart,  100  id.  516 ;  Hawley  v.  If.  C.  R.  R. 
SicKELs— Vol.  LXYL     41 
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Co,^  82  id.  370.)  Evidence  in  reference' to  the  habit  of  riding 
into  the  tunnel  on  the  cars  was  proper  to  show  a  license  on 
the  part  of  the  defendants  to  allow  the  engineers  to  ride  npon 
the  cars.  {Congdon  v.  D.  cfe  H,  C.  Co,^  15  Week.  Dig.  24; 
Wknhold  V.  Acker,  49  J.  &  S.  182;  99  K  T.  671.) 

Danfobth,  J.  The  defendants,  under  a  contract  with  the 
aqueduct  commissioners  of  the  city  of  New  York,  were 
engaged  at  Croton  Dam  in  the  construction  of  a  tunnel  by 
excavation.  The  decedent  was  a  civil  engineer  in  the  employ 
of  the  commissioners,  and  it  was  his  duty  to  inspect  for  them 
the  work  of  the  defendants,  "  to  see  that  it  was  done  in  com- 
pUance  with  their  contract,"  and  the  defendants  bound  them- 
selves to  furnish  "  all  facilities  for  the  purpose  of  inspection." 
The  shaft  had  been  opened  about  three  hundred  and  fifty  feet 
on  a  descending  grade,  and  the  defendants  had  a  track  laid 
therein,  over  which,  by  the  aid  of  a  stationary  engine  and  a 
cable  attached  thereto,  and  to  open  boxes  or  dump  cars,  they 
drew  out  stone  and  other  material  broken  off  by  blasting. 
The  cars  returned  by  gravitation  at  a  speed  intended  to  be 
regulated  in  part  by  a  brake  applied  to  a  drum  over  which 
the  cable  ran.  On  tlie  24th  of  September,  1885,  tlie  decedent 
got  upon  tlie  outside  of  one  of  these  cars,  and  before  reaching 
the  end  of  the  excavation,  was,  through  the  omission  of 
def  endant'ri  servant  to  attach  the  cable  to  the  car,  or  otherwise 
control  its  velocity,  thrown,  off  and  killed.  At  the  close  of 
the  case  defendant's  counsel  asked  for  a  dismissal  of  the  com- 
plaint, upon  the  ground,  among  others,  that  the  plaintiff  had 
failed  to  show  any  duty  or  obligation  on  the  part  of  tlie 
defendants  to  so  manage  the  cars  that  they  should  be  in  safe 
condition  and  run  with  care  to  prevent  injury  to  the  intestate. 
The  request  was  refused  and  the  case  submitted  to  the  jury 
by  the  learned  trial  judge,  as  one  where  for  negligence  on  the 
part  of  the  defendant,  and  freedom  from  negligence  on 
the  part  of  the  intestate,  the  plaintiff  might  recover.  The 
plaintiff  had  a  verdict.  The  important  question  upon  tliis 
appeal  is  raised  by  the  exception  taken  to  the  refusal  of  the 
trial  judge  to  dismiss  the  complaint. 
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At  the  request  of  the  defendants  the  trial  court  charged  the 
jury  that  "  it  is  a  matter  of  uncontradicted  evidence  that  these 
cars  were  placed  in  this  tunnel  for  the  purpose  of  hauling  out 
the  debris,  and  not  for  the  purpose  of  transporting  passengers," 
and,  also,  "  in  the  absence  of  a  duty  on  the  part  of  the  defend- 
ants to  transport  the  deceased  in  and  out  of  the  tunnel,  he 
was  a  trespasser  on  the  car."  As  thus  presented,  the  question 
of  contributory  negligence  becomes  unimportant,  but  if  it  were 
otherwise,  and  that  question  fairly  in  the  case,  I  should  have 
no  hesitation  in  saying  that,  under  the  evidence  as  to  the  cir- 
cumstances and  the  conduct  of  the  intestate,  it  was  one  proper 
for  the  consideration  of  the  jury,  and  their  conclusion  upon  it 
beyond  the  reach  of  this  court.  On  the  other  hand  there  is  no 
suggestion  of  an  intentional  wrong  practiced  on  the  plaintiflE, 
and  the  only  question  is,  whether  there  was  any  duty  on  the 
part  of  the  defendants  to  transport  him  into  the  tunnel,  for  it 
was  while  going  in  that  he  received  injury.  Of  course,  the 
learned  judge  did  not  use  the  term  *'  passenger  "  as  including 
only  those  who,  for  a  consideration  or  otherwise,  might  acquire 
the  right  to  be  in  or  on  the  cars,  but  to  emphasize  by  contrast- 
ing it-  with  the  term  indicating  material  substances  or  matter 
wliich  necessity  or  convenience  required  to  be  taken  from  the 
tunnel.  We  may  start,  then,  with  the  proposition  that  the  cars 
were  not  intended  by  the  owners  for  the  transportation  of 
human  beings. 

But  the  contention  of  the  plaintifE  is  (1),  that  the  car  was 
one  of  the  facilities  for  entering  the  tunnel,  and  under  the 
contract,  the  plaintiflE  entitled  to  its  use ;  (2)  that  from  the 
fonner  use  of  the  car  there  was  an  implied  license  that  he 
miglitride  upon  it,  and,  therefore,  he  was  rightfully  there.  I 
am  unable  to  find  any  foundation  for  the  proposition. 

It  would  not,  I  suppose,  be  claimed  that,  by  this  contract, 
the  defendants  were  under  any  obligation  to  carry  or  furnish 
the  intestate  the  means  of  carriage  for  himself  from  the  place 
where  his  oflSce  or  that  of  the  commissioners  might  be,  to  the 
tunnel,  whether  that  oflSce  was  near  to  or  remote  from  it. 

Nor  would  the  defendants  be  liable  if,  while  they  were 
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running  wagons  for  the  transportation  of  tools  or  implements 
from  their  warehouse,  the  intestate  had,  by  the  acquiescence 
of  the  driver,  often  gone  along,  until  finally,  on  tlie  way  to 
the  tunnel,  he  received  an  injury  by  the  overturning  of  the 
vehicle,  through  the  negligence  or  carelessness  of  the  driver. 
Nor  would  they  be  liable  if  the  defendants  themselves,  going 
,  to  the  tunnel  in  a  carriage  driven  by  their  servant,  the  intes- 
tate had  got  up  behind,  and  the  servant,  knowing  it,  had 
driven  carelessly  and  injured  him.  If,  in  either  case,  or  in 
the  case  in  hand,  the  mischief  had  resulted  from  the  personal 
act  of  the  defendants,  done  with  knowledge  of  the  intestate's 
presence,  they  would  have  been  liable,  and  in  either  case  the 
servant  might  be,  but  I  can  find  no  reason  or  principle  upon 
which  the  defendants  could  be  charged,  in  the  absence  of 
some  personal  act,  or  some  authority  by  them  for  the  act  of 
the  servant.  Clearly  the  inspector  must  find  his  way  as  best 
he  could,  and  at  his  own  risk,  to  the  mouth  of  the  tunnel 
His  duty  of  inspection  began  there.  It  was  to  continue  until 
the  tunnel  was  finished.  At  what  point  then,  if  at  all,  did 
the  obligation  of  carriage  fall  upon  the  defendants  ?  I  can- 
not discover  it,  nor  can  I  see  how  the  conveyance  of  the 
engineer  has  any  relation  whatever  to  the  defendants'  duty  to 
furnish  faciUties  for  inspection.  If  the  shaft  had  been  a 
rising  one,  or  if  the  roof  of  the  tunnel  was  so  high  that  its 
condition  could  not  be  examined  from  below,  it  might  be  the 
duty  of  defendants  to  prepare  a  scaffold,  or  f umisli  a  ladder, 
or  other  means  of  access,  for  without  one  or  the  other,  or 
some  artificial  means,  the  inspector  could  not  approach  the' 
place  to  be  inspected.  But  however  that  might  be,  tlie 
defendants  could  not  be  called  on  to  carry  him  up  the  ladder 
or  along  the  platform.  The  contract  does  not  call  for  that 
accommodation. 

So  in  the  case  before  us  it  is  plain,  upon  the  testimony, 
that  there  was  no  obstruction  in  the  way  of  the  engineer's 
entrance  into  the  tunnel,  and  that  no  facility  was  lacking  to 
enable  him  to  complete  the  work  of  inspection  from  the 
beginning  to  the  end  of  the  tunnel,  as  then  constructed.     At 
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the  mouth,  or  opening,  the  entrance  was  obvious,  and  step  by 
step  the  inspection  could  have  been  made,  precisely  as  well 
and  as  thoroughly  as  if  the  inspector  had  gone  in  on  a  railroad. 
There  was  no  impediment.  The  duty  of  inspection  seems 
to  have  been  confided  to  the  engineers  Eidgway,  Lamed, 
Gallery  and  the  decedent.  From  the  testimony  of  the  sur- 
vivors it  appears  that  the  gauge  of  the  track  was  three  feet 
and  a  half,  the  theoretical  width  of  the  tunnel  twelve  feet,  and 
its  actual  width  not  uniform.  The  distance  between  the  track 
and  the  sides  of  the  tunnel  also  varies ;  on  the  right  hand  side 
it  is  from  four  to  four  and  a  half  feet  and  six  feet.  The  space 
on  the  left  hand  side  is  mainly  occupied  by  the  air  shaft. 
The  track  was  single,  cars  going  at  intervals  as  occasion 
required,  but  only  in  one  direction  at  any  one  time  The 
track  and  the  space  outside  of  the  track  was,  therefore,  avail- 
able for  the  inspectors.  Moreover,  they  did  in  fact  usually 
and  habitually,  although  not  always  avail  themselves  of  that 
space  and  travel  in  and  out  on  foot.  It  was  comparatively 
seldom  that  either  rode  upon  a  car.  Eidgway  says,  "  we  could 
walk  down  through  the  roadway.  I  walked  most  of  the  time 
myself,  and  was  accustomed  to  see  the  men  walking  out  of 
the  tunnel  and  walking  in.  One  could  walk  on  the  track  or 
by  the  side.  It  is  only  a  question  of  ease.  I  can  go  from  one 
end  of  the  incline  to  another  on  foot  and  do  my  work,  and  I 
do  do  it,  and  have  been  doing  it  since  I  went  on  the  work  — 
January,  1885."  Lamed  walked  backward  and  forward  to 
his  work;  in  doing  so  used  the  track,  Webster,  a  civil 
engineer  employed  by  defendants,  and  of  twenty-four  years 
experience  in  such  work,  says :  "  I  have  never  ridden  on  these 
cars.  I  have  gone  in  and  out  always  on  foot."  Gowen,  also  a 
civil  engineer  employed  on  the  work  by  the  commission,  and 
called  by  the  plaintiff,  said  :  "  I  did  not  regard  those  cars  as 
facilities  or  means  for  taking  people  down  or  bringing  them 
up.  I  regard  them  particularly  for  bringing  out  debris  and 
rocks  from  the  heading."  There  was  nothing  in  the  appear- 
ance of  the  cars  to  serve  as  an  invitation  to  man.  They  were 
unprovided  with  seats,  were  wet  from  the  drip  of  water  and 
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dirty  from  the  loads  they  carried.  As  they  were  not  furnished 
for  such  use,  so  there  was  no  permission  from  the  defendants 
or  any  one  of  them  that  they  might  be  so  used.  But  it  is  said 
this  permission  might  be  implied,  because  the  intestate  and 
others  had  before  ridden  upon  the  tars.  Without  permission 
from  or  duty  on  the  part  of  the  defendants  to  give  it,  I  can- 
not see  how  that  result  follows.  On  the  contrary,  a  person  so 
using  the  car  at  each  time  took  upon  himself  the  risk,  and 
must  abide  by  its  condition  and  the  quality  of  the  attendant 
at  the  time  he  so  used  it,  and  was'  entitled  only  not  to  be  led 
into  danger. 

Negligence  is  an  omission  of  care  and  caution  in  what  we 
do.  But  the  duty  to  be  actively  cautious  and  vigilant  is 
relative,  and  where  that  duty  has  no  existence  between  par- 
ticular parties,  there  can  be  no  such  thing  as  negligence  in  the 
legal  sense  of  the  term.  The  plaintiff  was  in  no  position  to 
complain  of  the  defendants  or  their  servants.  The  frame  and 
dump  the  intestate  got  upon  was  not  a  vehicle  for  his  carriage, 
but  an  instrument  of  labor,  a  mere  implement  furnished  by 
the  defendants  to  their  servants,  as  they  might  have  provided 
a  man  with  a  basket  or  barrow,  or  a  mule  with  panniers  to 
take  out  the  refuse,  as  in  former  times  was  the  custom  in  doing 
such  work.  It  might  have  been  a  scraper  or  dirt-shovel,  or 
stone-boat  or  dump-cart  drawn  by  horses.  In  either  case 
would  the  owner  be  liable  to  one  who  seeking  to  use  the 
machine  for  convenience  in  personal  transportation,  received 
an  injury  ?  Certainly  not.  Nor  can  he  make  out  a  better 
case,  because  by  the  combination  of  a  rail,  wheels  and  station- 
ary power,  the  same  work  is  done,  but  more  easily. 

The  benefit  of  the  contract  between  the  defendants  and  the 
aqueduct  commissioners  no  doubt  extended  to  the  plaintiff's 
intestate  and  the  other  agents  of  the  commissioners,  but  if  I 
am  right  in  its  construction,  no  liability  arose  from  that  con- 
tract to  furnish  the  track  or  car,  or  other  means  of  entering 
the  tunnel,  or  do  more  than  not  to  obstruct  the  entrance  of 
the  commissioners  or  their  agents,  and  I  find  nothing  else  to 
show  how  any  liability  or  duty  to  the  plaintiff  .could  arise. 
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However  imperfect  the  track  or  the  car,  or  however  negligent 
or  careless  its  manager  may  have  been,  they  were  not  singly 
or  in  combination  dangerous,  nor  would  the  plaintiff's  intestate 
have  been  harmed  if  he  had  kept  away  from  them.  If  in 
going  out  of  or  entering  the  tunnel,  or  while  engaged  in  the 
duty  of  inspection,  he  had  been  run  over  by  the  car,  either 
from  the  careless  management  of  the  servant  of  the  defendant 
having  it  in  charge,  or  from  its  leaving  the  track  by  reason  of 
the  imperfection  either  of  the  track  or  the  car,  a  different 
question  would  have  been  presented,  one  which  might  well  be 
answered  in  hig  favor  upon  the  principles  applied  in  the  cases 
now  cited  in  his  behalf,  viz. :  Byrne  v.  N,  Y.  C,  dklLR.Ii,  R, 
Co.  (104  N.  Y.  362) ;  Weinhold  v.  Acker  (49  X.  Y.  Super.  Ct. 
Eep.  182);  Ackert  v.  Lansing  (59  N.  Y.  Q4:^)\  and,  also, 
WendeU  v.  Baxter  (12  Gray,  494). 

The  actual  case  is  different.  The  plaintiff  had  a  right  to 
be  in  the  tunnel  for  its  inspection.  The  contract  put  the 
defendants  under  no  obligation  to  c^rry  him  into  the  tunnel, 
nor  by  it  did  he  acquire  any  right  to  be  upon  the  car.  Kor 
did  he  acquire  that  right  through  any  consent  or  act  or 
acquiescence  on  the  part  of  the  defendants.  All  the  witnesses 
agree  that  no  permission  was  given  by  the  defendants ;  no 
evidence  tends  to  show  that  they  even  knew  the  car  was  at 
any  time  so  used.  The  brakeman  of  the  car  had  known  it, 
but  neither  his  knowledge  nor  assent  could  bind  the  defend- 
ants- He  was  not  their  agent  for  that  purpose.  It  is  a  gen- 
eral proposition  that  a  master  is  chargeable  with  the  con- 
duct of  his  servant,  only  when  he  acts  in  the  execution  of  the 
authority  given  him.  Here  the  servant  had  only  to  go  up 
with  loads  of  stone  or  dirt  and  return  with  the  empty  cars, 
the  easiest  and  simplest  of  duties,  with  little  responsibility,  and 
engaged  in  an  employment  requiring  only  a  low  degree  of 
intelligence,  his  discretion  at  any  rate  limited  to  the  care  and 
proper  disposition  of  the  loads  intrusted  to  him ;  his  position 
inferior  to  that  of  the  driver  of  the  wagon  or  carriage  in  the 
cases  I  have  supposed.  There  is  nothing  whatever  in  the 
record  to  show  that  in  not  resisting  the  intestate's  entrance 
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upon  the  car,  or  in  consenting  to  it  he  was  acting  in  pursu- 
ance of  any  authority  conferred  on  him.  He  had  nothing  to 
do  and  could,  in  the  nature  of  things,  have  nothing  to  do  with 
human  freight. 

Tlie  law,  for  reasons  of  convenience,  makes  &  master  liable 
for  the  act  of  his  servant,  even  though  the  servant,  in  the  per- 
formance of  his  duty,  is  guilty  of  a  deviation,  or  a  faihu'e  to 
perform  it  in  the  safest  or  best  manner,  "  but  where  the  ser- 
vant, instead  of  doing  that  which  he  is  employed  to  do,  does 
something  which  he  is  not  employed  to  do  at  all,  the  master 
cannot  be  said  to  do  it  by  his  servant,  and,  therefore,  is  not 
responsible  for  the  negligence  of  his  servant  in  doing  it" 
{Mitchell  v.  CrassweUer^  13  C.  B.  247) ;  or,  as  it  is  elsewhere 
stated,  "  where  the  master  has  neither  ordered  the  thing  to  be 
done,  nor  allowed  the  servant  any  discretion  as  to  the  mode 
of  doing  it,  I  cannot  see  how,  in  common  justice  or  common 
sense,  the  master  can  be  held  responsible."  {M'^Kemie  v. 
M^Leod^  10  Bing.  385.)  In  the  case  before  us  the  brakeman  . 
was  never  told,  or  authorized  to  carry  any  person,  and  if  he 
acquiesced  in,  or  by  silence  consented  to  the  intestate's  going 
in  upon  the  cars,  there  is  no  evidence  that  in  doing  so  he  was 
acting  in  the  line  of  his  duty,  or  vrithin  the  scope  of  his 
employment.  The  deceased  had,  in  fact,  ridden  upon  the 
car ;  he  Lad  done  so  under  no  other  permission,  a  volunteer, 
but  in  safety.  In  each  instance,  however,  he  must  be  deemed 
to  have  assumed  the  risk,  and  this  last  time  he  was  unfor- 
tunate. The  consequences  of  that  misfortune  should  not  be 
thrown  upon  the  defendants. 

In  Bech  V.  Carter  (68  N.  Y.  283),  the  general  proposition 
is  maintained  that  "  wheie  the  owner  of  land  expressly,  or  by 
implication,  invites  others  to  come  upon  his  land,  if  he  per- 
mits anything  in  the  nature  of  a  snare  to  exist  thereon,  which 
results  in  injury  to  one  availing  himself  of  the  invitation,  and 
who  at  the  time  is  exercising  ordinary  care,  such  owner  is 
answerable  for  the  consequences."  It  is  also  said,  however, 
"  if  he  gives  but  a  bare  permission  to  cross  the  premises,  the 
licensee  takes  the  risk  of  accidents  in  using  the  premises  in  the 


1888.]  Morris  v.  Brown  et  al.  320 

Opinion  of  the  Court,  per  Danporth,  J. 

condition  in  wliich  they  are."  Among  other  eases  cited  is  that 
of  BounseU  v.  Smyth  (7  C.  B.  [N.  S.]  731),  in  which,  in  deny- 
ing a  recovery,  the  court  said :  "  No  right  is  alleged ;  it  is 
merely  stated  that  tlie  owners  allowed  all  persons  who  chose 
to  do  so,  for  recreation  or  for  business,  to  go  upon  tlie  waste 
without  complaint;  that  they  were  not  churlish  enough  to 
interfere  with  any  person  who  went  there.  He  must  take 
the  permission  with  the  concomitant  conditions,  and  it  may 
be  perils." 

The  case  at  bar  lacks  even  the  elements  which  are  so 
referred  to.  The  plaintiflE  asserts  a  right,  but  has  not  estab- 
lished it.  He  does  not  £how  that  the  owners  allowed  any  one 
to  go  upon  the  machine ;  he  simply  sliows  that  the  inferior 
servant  employed  to  manage  a  dump  car,  did  not  interfere 
with  those  persons  who  got  upon  it.  In  the  principal  case 
{Beck  V.  Carter^  supra\  a  recovery  was  allowed  because,  by 
use  long  continued,  the  land  where  the  accident  occurred  had 
been  made,  for  the  time  being,  a  public  place,  and  part  of  the 
highway. 

In  Sutton  V.  ^^ew  York  Centraly  eto.y  RaMroad  Company 
(66  N.  Y.  243),  it  is  held  that  although  a  railroad  company 
has  by  permitting  people  repeatedly  to  cross  its  tracks  at  a 
point  where  tliere  is  no  public  r;ght  of  passage,  given  an 
implied  license  so  to  do,  it  raises  no  duty  to  active  vigilance 
to  those  crossing  to  guard  them  from  accident;  that  the 
licensees  under  it  take  the  risk  of  the  business.  Nothing  more 
can  be  said  in  favor  of  the  intestate  than  that,  so  far  as  the 
machine  is  concerned,  he  was  upon  it  by  the  tacit  permission 
of  the  defendants'  employe  ;  and  as  between  himself  and  the 
defendant  he  was  bound  to  take  the  equipage  as  he  found  it, 
and  the  driver  or  servant  with  such  skill  and  care  as  for  the 
time  being  he  exercised.  He  chose  between  the  machine  so 
equipped  and  managed,  and  going  in  on  his  own  feet.  The 
defendants  are  in  no  view  to  blame  either  for  his  choice  or  for 
the  evil  results.  On  the  contrary,  the  intestate  was  in  the  atti- 
tude of  one  consenting  to  bear  a  risk  as  a  volunteer,  a  guest,  a 
SioKKLs— Vol.  LXVI.    42 
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servant  or  bare  licensee,  and  the  princple  on  which  cases  relating 
to  those  classes  are  determined  apply  to  liim.  In  GiUshanrum 
V.  Rmlroad  Company  (10  Gushing,  228),  a  laborer  on  defend- 
ant's road  while  riding  on  a  gravel  train,  by  defendants'  consent 
and  for  mutual  convenience,  to  his  place  of  labor,  was  injured 
by  a  collision  caused  by  the  negligence  of  the  company's  ser- 
vants in  charge  of  the  train,  and  it  was  held  that  no  action 
would  lie  against  the  company,  although  both  servants  were  not 
in  a  common  employment.  The  court  were  against  a  recovery 
upon  two  grounds:  (1.)  The  immunity  of  the  master  from 
liability  to  a  servant  for  injuries  caused  by  the  negligence  of  a 
co-servant.  (2.)  Because  he  was  injured  while  enjoying  a 
privilege  merely  permitted  to  him  and  of  which  he  availed  him- 
self to  facilitate  his  own  labor.  The  first  ground  hag  no  appli- 
cation here,  but  the  plaintiff's  intestate  is  within  the  last  alter- 
native. The  defendants'  business  did  not  concern  him,  nor  was 
the  machine  or  manager  provided  for  his  use,  and  it  would  be 
great  injustice  to  hold  the  defendants  liable  for  an  injury  to 
one  whose  presence  at  the  place  of  danger  was  unsolicited  and 
for  whose  safety  there  was  no  reason  within  their  knowledge 
to  provide.  The  case  of  Eaton  v.  DdoAJoare^  Laxika/wammxi  dt 
Western  ItaUroad  Connpany  (57  N.  Y.  382),  is  an  authority 
more  in  point  than  those  before  cited.  After  an  elaborate 
discussion  it  is  there  held  that  conductors  of  freight  trains 
cannot  create  any  liability,  on  the  part  of  their  principals,  to  a 
person  taken  by  them  on  such  trains,  unless  the  principal  in 
some  way  assents  to  it,  and  that  a  duty  to  be  careful  toward 
him  could  only  spring  up  on  the  part  of  the  principal  by  an 
act  on  the  conductor's  part,  coming  witliin  the  scope  of  his 
authority.  It  is,  therefore,  unnecessary  to  pursue  the  subject 
further,  and  as  we  are  of  the  opinion  that  there  was  no  testimony 
showing  either  that  the  defendants  permitted  the  intestate  to 
use  the  cars  as  a  means  of  entering  the  shaft,  or  of  any  duty 
owing  by  them  in  that  respect,  but  on  the  contrary  that  he 
voluntarily  assumed  the  risk  from  which  he  suffered,  we  are 
constrained  to  hold  that  the  learned  trial  judge  erred  in  sub- 
mitting the  case  to  the  jury. 
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The  judgment  should,  therefore,  be  reversed,  and  anew  trial 
granted  with  costs  to  abide  the  event,  and  it  is  so  ordered. 
All  concur. 
Judgment  reversed. 


Valentine  Diefenthaler,  Appellant  and  Eespondent,  v. 
The  Matoh,  Aldermen  and  Commonalty  of  the  City  op 
New  Yobk,  Appellant  and  Bespondent. 
Julia  Fbiend,  Appellant,  v.  The  Same,  Eespondent. 

The  provisions  of  the  act  of  1880  (Chap.  550,  Laws  of  1880),  providing  for 
vacating  and  modifying  assessments  for  local  improvements  in  the 'city 
of  New  York,  apply  only  to  cases  of  assessments  which  are  a  lien  at  the 
time  of  the  commencement  of  proceedings. 

The  remedy  given  by  said  act  to  an  individual  who  has  paid  an  illegal  or 
irregular  assessment  applies  only  where  an  assessment  for  the  same 
improvement  upon  the  lands  of  other  parties  has  been  vacated  or  reduced 
by  the  commissioners  appointed  under  the  act. 

In  an  action,  therefore,  to  recover  back  a  proportionate  part  of  moneys 
paid  upon  an  assessment  prima  facie  valid,  and  which  created  an  apparent 
lien  upon  the  land  assessed,  where  the  facts  rendering  a  portion  of  the 
assessment  invalid  were  all  de  hors  the  record,  it  is  no  defense  that  the 
assessment  has  not  been  vacated  or  reduced  imder  and  in  pursuance  of 
said  act. 

The  six  years  statute  of  limitations  applies  to  such  a  cause  of  action,  and 
this  is  so,  conceding  the  necessity  of  a  provision  in  the  judgment  vacating 
or  reducing  the  assessment;  this  is  a  mere  incident  to  the  legal  cause  of 
action  to  recover  back  the  money  paid. 

Although  an  equitable  action  may  have  for  its  object  the  accomplishment 
of  the  same  end  as  one  at  law  and  be  based  upon  the  same  cause  of  action, 
where  the  remedy  sought  in  equity  is  a  mere  incident  to  the  main  obliga- 
tion, and  that  is  a  legal  one,  the  legal  limitation  applies. 

It  seems  where  an  assessment  has  been  paid,  a  court  of  equity  has  no  juris- 
diction of  an  action  brought  simply  to  have  it  set  aside. 

(Argued  October  16,  1888;  decided  November  27,  1888.) 

These  are  cross  appeals  from  judgments  of  the  Geneial 
Term  of  tlie  Supreme  Court  in  the  first  judicial  department, 
made  March  2,  1888,  which  affirmed  in  each  case  a  judgment 
entered  upon  orders  overruling  plaintiffs  demurrer  to  the  sixth 
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defense  set  up  in  the  answer  and  sustaining  the  demurrer  to 
the  seventh  defense  set  up  in  the  answer.  {Mern.  of  decision 
below,  4Y  Ilun,  6^7.) 

The  nature  of  the  actions  and  the  substance  of  the  defenses 
demurred  to  are  stated  in  the  opinion. 

Herbert  A  Shipinan  for  plaintiflfe.  The  complaint  alleges 
facts  sufficient  to  constitute  a  cause  of  action  against  the 
defendant.  {Jex  v.  Mayor^  etc.,  103  N.  Y.  536,  540 ;  Stru^- 
hurg  V.  Mayor  J  etc.y  87  id.  452 ;  In  re  Lima^  77  id.  170  ;  In 
re  Hughes^  93  id.  513  ;  Ddano  v.  Mayor^  etc.,  32  Hun,  144 ; 
Laws  of  1873,  chap.  312,  §  18;  Id.  chap.  613,  §  3.)  The 
language  of  the  act  of  1874  (Chap.  312),  itself  shows  that  it 
was  not  intended  to  apply  to  a  case  of  this  character. 
(Cooley's  Const.  Lim.  [3d  ed.]  57.)  The  act  of  1858  (Chap. 
338,  as  amended  by  the  act  of  1874,  chap.  312),  is  only  appli- 
cable when  the  lien  of  the  assessment  exists.  {In  re  Lima^ 
77  K  Y.  170;  In  re  Ilughea,  93  id.  513.)  The  legislature 
cannot  deprive  a  party  of  a  substantial  right  under  pretense 
of  regulating  a  mode  of  procedure.  {Taylor  v.  Porter^ 
4  Hill,  144.)  If  the  construction  of  the  prohibitory  clause  of 
the  act  of  1874,  claimed  by  the  defendant,  is  the  true  one, 
then  the  act  is  unconstitutional.  It  is  competent  for  the  legis- 
lature to  deprive  a  court  of  equity  of  the  power  of  giving  a 
particular  remedy,  but  it  cannot  deprive  a  party  of  all  remedy. 
(Cooley's  Const.  Lim.  [3d  ed.]  239 ;  Leniwn  v.  Mayor^  etc,^ 
55  K  Y.  361 ,  Strashurg  Case,  87  id.  456 ;  Taylor  v.  Porter, 
4  Hill,  144.)  The  fact  that  "  prices  of  the  principal  part  of 
the  work  necessary  to  perform  and  perfect  said  improvement 
were  fixed  by  the  commissioner  of  public  works,"  etc.,  renders 
the  assessment  as  to  such  items,  as  are  not  made  subject  to 
pubUc  competition,  invalid.  {In  re  Merriam,  84  N.  Y.  596.) 
This  defect  cannot  be  held  jurisdictional.  {In  re  Merriam, 
84  N  Y.  596.)  It  was  necessary  for  the  plaintiff  to  proceed 
in  equity  to  vacate  such  proceedings  before  he  could  recover 
back  moneys  paid  thereon.  {Brundaye  v.  Village  of  Porir 
Chester,  102  N.  Y.  497.)  Where  the  legal  remedy  is  imper- 
fect the  statute  bar,  which  relates  to  the  equitable  remedy 
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sought,  will  govern  the  case.  {Rundle  v.  Allison^  3i  N.  Y. 
180.)  Assessments  being  of  the  nature  of  mortgages  and 
judgments,  are  subject  to  the  same  statute  bar.  {Mayar^  etc,^ 
V.  Colgate,  12  ^.  Y.  140 ;  Fisher  v.  Mayor,  etc.,  67  id.  74.) 
The  case  is,  therefore,  governed  by  the  twenty  year  statute  of 
limitations.  (Code  of  Civil  Pro.  §§  379,  381 ;  Rundle  v. 
AUiaon,  34  X.  Y.  180.)  This  case  is  governed  by  the  pro- 
visions of  section  388  of  the  Code  of  Civil  Procedure ;.  it 
being  a  case  where  no  special  limitation  has  been  prescribed.^ 
(J/m^  V.  Beekmom,  50  N.  Y.  337.) 

D.  J.  Dean  for  defendant.  This  actioil  cannot  be  main- 
tained as  an  action  in  equity  to  reduce  the  assessment.  (Laws 
of  1882,  chap.  410,  §  899  ;  Id.,  chap.  580,  §  7;  Lennon  v. 
Mayor,  etc.,  55  N.  Y.  366  ;  Dolan  v.  Mayor,  etc,,  62  id.  472 ; 
Astor  V.  Mayor,  etc..  Id.  580 ;  Bank  of  Chenango  v.  Brown, 
26  id.  467 ;  Ensign  v.  Barse,  107  id.  329.)  An  action  in 
equity,  to  have  the  assessment  declared  illegal,  and  to  recover 
the  money  that  has  been  involuntarily  paid  therefor,  is  main- 
tainable only  when  there  is  no  statutory  prohibition.  {Sti'os- 
hurgh  v.  Mayor,  etc.,  87  N.  Y.  454 ;  Knapp  v.  City  of  Brook- 
lyn, 97  id.  520 ;  Mayer  v.  Mayor,  etc.,  101  id.  284.)  Under 
the  act  of  1858  the  assessed  person  could  receive  relief  only 
while  a  lien,  created  by  the  assessment,  existed.  {In  re  Lima, 
77  N.  Y.  170.)  If  the  demand  for  equitable  relief  con- 
tained in  the  plaintiflPs  complaint  be  disregarded,  and  the 
action  be  considered  to  be  an  action  at  law  to  recover  money 
wrongfully  received  by  the  defendant,  still  it  cannot  be  main- 
tained, because  no  order  modifying  the  assessment  has  been 
made  in  a  direct  proceeding  brought  by  the  plaintiff.  {Jex  v. 
Mayor,  etc.,  103  N.  Y.  536 ;  Bruecher  v.  Village  of  Port  Chester, 
101  id.  240;  PurceU  v.  Mayor,  etc.,  85  id.  330;  Wilkes  v. 
Mayor,  etc.,  79  id.  621.)  The  order  reducing  the  assessment 
in  question  was  made  upon  the  petition  of  Mr.  Hunter,  and 
availed  to  relieve  his  lands  from-  the  assessment  to  the  extent 
indicated,  and  does  not  inure  4;o  the  benefit  of  the  plaintiff. 
{In  re  Ddcmcey,  52  N.  Y.  80.)    The  plea  of  the  six  year 
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statute  of  limitations  presented  a  defense.  {JSrundage  v. 
Part  Chester,  31  Hun,  129  ;  102  N.  Y.  494 ;  Parsons  v.  Citi/ 
of  Rochester^  43  Hun,  258 ;  Brehm  v.  Mayor,  etc,,  104  K".  Y. 
186;  Jex  v.  Mayor,  etc.,  103  id.  536;  Clowes  v.  Mayor,  etc., 
47  Hun,  539 ;  Selp/u)  v.  Brooklyn,  9  N.  Y.  S.  Rep.  700 ; 
Robinson  v.  Brooklyn,  Id.  716 ;  Van  Ness  v.  Mayor,  etc.. 
Gen.  Term,  first  department  [not  reported]).  The  plaintiff 
cannot  extend  the  statute  by  demanding  equitable  relief ;  he 
does  not  need  equitable  relief.  {Brundage  v.  Village  of  Port 
Chester,  31  Hun,  29 ;  Iloyt  v.  TiUhiU,  33  id.  196 ;  Borst  v. 
Carey,  15  N.  Y.  505  ;  Scott  v.  Stebbins,  27  Hun,  335  ;  9 1  K  Y. 
605.)  The  formal' relief  demanded  is  not  controlling  as  to  the 
nature  of  the  action.  {Bell  v.  Merrifidd,  109  N.  Y.  202.) 
There  is  no  foundation  for  the  claim  that  the  city  holds  the 
money  as  trustee.  {Clowes  v.  Mayor,  etc,,  47  Hun,  539 ; 
Pries  V.  Mvlford,  107  N.  Y.  303 ;  Carr  v.  Thompson,  87  id. 
160 ;  Pierson  v.  McCurdy,  33  Hun,  520 ;  Robinson  v.  Brook- 
lyn, 9  N.  Y.  S.  Eep.  716.)  The  right  of  action  accrued  at  the 
time  of  payment,  and  not  at  the  time  of  filing  the  claim  for 
the  return  of  the  money.  {Dickinson  v.  Mayor,  etc.,  92  N.  Y. 
584;  Taylor  Y.  Mayor,  etc.,  82  id.  10.)  Wherb  money  is  paid 
by  mistake  of  fact,  the  statute  runs  from  the  time  of  payment, 
and  not  from  the  time  the  mistake  was  discovered.  {Clarke 
V.  Uutcher,  9  Cow.  674.) 

Peckham,  J.  These  two  actions  were  brought  to  recover  back 
a  certain  proportion  of  moneys  paid  by  the  plaintiffs  on  assess- 
ments levied  upon  their  lands  in  the  city  of  New  York.  The 
facts  in  the  two  cases  are  precisely  the  same  and  relate  to  the 
recovery  of  money  paid  upon  2iS&Q&saieTit&  prima  fa>cie  valid, 
and  which  created  an  apparent  lien  upon  the  land  assessed, 
and  where  the  facts  rendering  a  portion  of  the  assessment 
invalid  were  all  de  hors  the  record,  and  the  plaintiffs  were 
entirely  ignorant  of  them,  and  could  not  have  obtained  knowl- 
edge in  regard  to  them  by  an  inspection  of  the  record  or  the 
papers  attached ;  nor  would  they  have  appeared  in  the  pro- 
ceedings of  a  purchaser  to  enforce  the  Hen  of  the  same.     The 
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answer  in  each  case,  among  other  things,  set  up  as  a  sixth 
defense  that  the  assessments  had  not  been  vacated  or  reduced 
pursuant  to  any  of  the  provisions  of  chapter  550  of  the  Laws 
of  1880,  or  the  laws  amendatory  thereof,  and  that  the  action 
was  not  commenced  within  a  year  after  the  confirmation  of 
the  assessment.  The  defendants  further  answering,  and  as  a 
seventh  and  further  defense,  stated  that  the  cause  of  action 
alleged  in  the  complaint  accrued  more  than  six  years  before 
the  commencement  of  the  action,  exclusive  of  any  time  during 
which  the  commencement  of  the  action  had  been  stayed,  and 
that  the  right  to  maintain  the  action  was  complete  more  than 
six  years  and  thirty  days  before  its  commencement.  The 
plaintiff  demurred  to  the  sixth  and  seventh  defenses  above 
stated. 

We  think  the  courts  below  were  right  in  their  construction 
of  the  statute  of  1880,  and  that  it  applies  only  to  cases  of 
assessments  where  a  lien  exists  at  the  time  of  the  commence- 
ment of  the  proceedings.  The  whole  scope  of  the  act  shows 
that  its  purpose  was  to  modify,  vacate  or  reduce  assessments 
then  existing,  in  accordance  with  what  the  commissioners 
therein  appointed  should  regard  to  be  substantial  justice.  The 
remedy  given  to  an  individual  who  had  paid  money  under  an 
assessment  for  any  reasoif,  illegal  or  irregular,  by  the  tenth 
section  of  the  act  of  1880  does  not  include  such  a  case  as  the 
present.  The  plaintiffs  simply  allege  that  upon  the  petition 
of  some  third  party  an  order  of  the  Supreme  Court  was  made 
on  the  10th  day  of  January,  1884,  by  which  the  assessment 
upon  the  lots  of  the  petitioner  in  that  proceeding  was  reduced 
forty-eight  and  three-tenths  per  cent.  That  was  not  a  modifi- 
cation or  reduction  of  the  assessment  made  by  the  commis- 
sioners appointed  under  the  act  of  1880,  and  it  was  only  upon 
such  a  modification  or  reduction  that  anyone  who  had,  prior 
to  the  passage  of  the  act  paid  an  assessment,  was  entitled  to 
a  reduction  equal  in  proportion  to  that  made  by  the  commis- 
sioners upon  the  assessment  of  any  third  party  for  the  same 
local  improvement.  The  fifth  section  of  the  act  provides  that 
the  commissioners  should  make  their  decision  in  writing  on  or 
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before  the  30th  day  of  September,  1881,  on  which  day  their 
jurisdiction  and  authority  under  the  act  were  to  cease.  In 
other  words,  the  act  provided  for  a  reduction  or  vacation  of 
assessments  then  existing. 

There  being  no  allegation  that  any  reduction  had  been 
made  by  the  commissioners  in  regard  to  this  assessment,  and 
it  appearing  that  the  order  setting  aside  the  assessment,  so  far 
as  regards  the  third  party,  was  made  in  January,  1884,  more 
than  two  years  after  the  commissioners  had  ceased  to  have 
any  authority  under  the  act,  it  is  conclusive  evidence  that  no 
such  order  was  made  by  them.  A  reading  of  the  whole  act 
shows  that  it  was  of  the  same  nature  as  that  of  1858  referred 
to  in  the  decision  of  this  court  in  Jex  v.  Mayor^  etc,  (103 
N.  Y.  636).  Upon  the  defendant's  appeal  from  the  order  and 
judgment,  sustaining  the  plaintiffs  demurrer,  they  should  be 
affirmed. 

The  plaintiffs  appeal  from  the  order  and  judgment  of  the 
General  Term,  overruling  their  demurrer  to  the  defense  of 
the  six  years  statute  of  limitatioiiis. 

It  must  now  be  considered  as  settled  by  this  court  that 
where  lands  are  covered  by  an  assessment  which  appears  to  be 
valid  on  its  face,  and  to  be  an  apparent  lien  upon  such  lands, 
but  which  assessment  is,  in  fact,  by  reason  of  matters  de  hors 
the  record  illegal  and  void,  even  in  part,  if  the  owner  has  invol- 
untarily paid  the  assessment  in  ignorance  of  such  facts,  he 
may,  on  discovery  thereof,  maintain  an  action  to  set  aside  the 
illegal  portion  of  such  assessment,  and  to  recover  back  a  pro- 
portionate part  of  the  money  so  paid.  {Strushurgh  v.  Mayor ^ 
etCj  87  N.  Y.  452.)  It  has  also  been  held  that  in  the  case  of  an 
assessment  valid  on  its  face,  but  in  reality  void  for  want  of  juris- 
diction on  the  part  of  the  assessors  to  make  it,  if  the  owner  of 
the  property  has  paid  the  same  involuntarily,  he  may  main- 
tain an  action  to  recover  back  the  amount  thus  paid,  without 
first  setting  aside  the  assessment.  {Bruecher  v.  Village  of 
Port  Chester,  101  N.  Y.  240 ;  Jex  v  Mc^or,  etc,,  103  K  Y. 
636).  In  regard  to  those  cases  where  the  assessment  is  invalid, 
not  from  any  want  of  jurisdiction  existing  in  the  persons  who 
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levied  it,  but  from  some  other  cause,  the  question  of  what 
statute  of  limitations  is  applicable  where  the  plaintiflE  com- 
mences his  action  to  set  aside  the  assessment,  and  to  recover 
back  the  moneys  paid  bj  reason  of  it,  has  not  been  settled. 

The  plaintiffs  claim  that  at  least  the  ten  years,  if  not  the 
twenty  years,  statute  applies  in  such  a  case.  They  say  it  is 
an  application  to  a  court  of  equity  to  set  aside  the  assessment, 
and  that  such  assessment  must  be  set  aside  before  they  can 
recover  back  the  money  paid  by  reason  of  it.  This  reasomng, 
they  say,  brings  it  within  the  ten  years  limitation,  but  they 
go  further  and  say  the  twenty  years'  statute  applies  because 
an  assessment  is  like  a  judgment  or  mortgage  upon  property, 
the  lien  of  which  lasts  as  long  as  that  of  a  mortgage,  and  that 
there  is  no  presumption  of  payment  inside  of  twenty  years, 
and  that  they  have  the  same  time  in  which  to  commence  their 
action  that  the  city  would  have  to  compel  payment  of  the 
assessment  by  enforcing  the  lien  thereof. 

We  think  there  is  no  plausible  ground  for  the  latter 
claim.  In  regard  to  the  other  question,  we  think  the  six  years 
statute  applies.  In  the  first  place  the  assessment  having  been 
paid  by  the  plaintiffs,  there  is  no  lien  remaining  upon  their 
lands  and  no  cloud  upon  their  title.  A  court  of  equity  cannot 
entertain,  as  I  tliink,  an  action  to  set  aside  an  assessment  as  a 
cloud  upon  title  after  the  assessment  has  been  paid,  if  that  be 
the  only  relief  sought.  The  answer  would  be,  there  is  no 
cloud,  because  there  is  no  assessment.  The  real,  substantial, 
governing  cause  of  action  in  a  case  like  this  is  the  fact  that 
the  defendant  has  money  in  its  hands  which,  ex  aequo  et  hono^ 
it  ought  to  pay  back  to  the  plaintiffs,  and  the  action  is  essen- 
tially one  to  recover  back  money  which  the  defendant  has 
received  from  the  plamtiffs,  but  has  no  legal  right  to  withhold 
from  them. 

So  long  as  a  party  can  unite  in  the  same  action,  his  right  to 

have  an  assessment,  which  is  prima  facie  legal,   declared 

invalid  with  his  right  to  recover  back  the  money  paid  thereon, 

the  whole  forming  one  substantial  cause  of  action,  there  is  no 
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color  to  the  claim  that  the  real  cause  of  action  lies  in  the 
necessity  of  a  judgment  vacating  the  assessment.  The  setting 
aside  of  the  assessment  in  such  a  case  is  a  mere  incident  to 
the  legal  cause  of  action  to  recover  back  the  money  paid,  and 
that  being  so,  the  legal  limitation  of  six  years  in  wliich  to 
commence  the  action  should  be  applied. 

In  Borst  v.  Corey  (15  N.  Y.  505),  it  was  held  that  an  action 
to  enforce  an  equitable  lien  for  the  purchase-money  of  land 
was  barred  by  the  lapse  of  six  years  after  the  debt  had  accrued. 
In  that  case  the  land  had  been  sold  to  the  defendant,  and  his 
debt  to  the  plaintiff  for  the  purchase-money  became  due 
immediately  upon  the  conveyaince  of  the  land  to  him.  More 
than  six  years  after  that  time  the  plaintiff  commenced  an 
action  to  enforce  his  equitable  lien  upon  the  land  for  the  pay- 
ment of  the  purchase-price  thereof.  At  that  time  the  relief 
sought,  that  is,  the  sale  of  the  premises  under  the  equitable 
lien  thereon  for  the  purchase-price,  could  only  have  been 
awarded  by  a  court  of  equity.  But  for  six  years  after  the 
conveyance  the  plaintiff  could  have  commenced  his  common- 
law  action  against  the  defendant  to  recover  the  debt,  that  is 
the  purchase-money  which  became  due  immediately  upon  the 
conveyance  being  made.  The  court  held  that  the  lien  upon 
the  land  for  the  payment  of  the  purchase-money  was  merely 
an  incident  to  and  must  stand  or  fall  with  the  debt,  and  the 
action  to  recover  the  debt  being  barred  by  the  legal  statute  of 
limitations,  the  action  in  equity  could  not  be  sustained. 
Although  decided  upon  the  provision  of  the  statute  making 
the  limitation  at  law  applicable  to  a  suit  in  equity  (2  K.  S. 
301,  §  49),  yet  I  refer  to  that  case  for  the  purpose  of  showing 
that,  although  an  equitable  action  may  have  for  its  object  the 
accomplishment  of  the  same  end  as  one  at  law,  and  be  founded 
upon  the  same  cause  of  action,  yet  where  the  remedy  sought 
in  equity  is  a  mere  incident  to  the  main  obligation  owing  by 
the  defendant,  and  which  is  a  wholly  legal  one,  the  legal 
limitation  applies,  because  the  cause  of  action  is  substantially 
a  legal  one. 

The  plaintiffs  cite  many  cases  to  show  that  equity  takes 
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jurisdiction  of  an  action  to  set  aside  an  assessment,  even 
thongh  it  be  absolutely  void  for  want  of  jurisdiction,  provid- 
ing such  lack  of  jurisdiction  does  not  appear  on  its  face,  and 
would  not  appear,  in  any  proceedings  taken  under  it ;  and  they 
claim  that  this  is  substantially  an  action  of  that  nature. 

Undoubtedly,  even  in  cases  where  there  is  no  jurisdiction 
on  the  part  of  the  assessors  to  make  the  assessment  in  question, 
if  that  fact  do  not  appear,  courts  of  equity,  where  the  assess- 
ment has  not  been  paid,  do  take  cognizance  of  such  cases. 
Where,  however,  the  assessment  has  been  paid,  I  do  not  think 
a  court  of  equity  would  take  or  would  have  jurisdiction  in  an 
action  brought  simply  for  the  purpose  of  having  such  an 
assessment  set  aside ;  and  that  for  the  reasons  already  stated. 

We  are  of  opinion,  therefore,  that  the  plaintiffs  demurrer 
to  the  defendant's  answer  setting  up  the  six  years'  statute  of 
limitations  was  properly  overruled,  and  the  order  and  judg- 
ment of  the  General  Term  upon  both  appeals  should  be 
affirmed  without  costs  to  either  party  as  against  the  other. 

All  concur. 

Judgment  accordingly. 


Emily  D.  Jex  et  al..  Executors,  etc..  Appellants,  v.  The 
Mayob,  Aldebmen  and  Commonalty  op  the  City  of  New 
YoKK,  Respondent. 

The  six  years  statute  of  limitation  applies  to  a  cause  of  action  to  recover 
back  the  amount  of  an  assessment  for  a  local  improvement  paid  to  the 
city  of  New  York,  where  the  assessment  was  void  for  want  of  jurisdiction. 

It  seems  it  is  wholly  unnecessary  in  such  a  case  to  set  aside  the  assessment, 
the  cause  of  action  is  one  of  a  legal  nature  only. 

In  pleading  the  statute  it  is  sufficient  to  aver  that  more  than  six  years  have 
elapsed  since  the  cause  of  action  accrued;  it  is  not  necessary  to  aver  that, 
in  addition  to  the  six  years,  the  thirty  days  allowed  the  city  by  its  charter 
(§  105,  chap,  885,  Laws  of  1873),  to  pay  the  claim  after  presentation 
and  during  which  time  the  claimant  is  prohibited  from  bringing  suit,  has 
also  elapsed. 

(Argued  October  16,  188S;  decided  November  27,  1888.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  January  23,  1888,  which  reversed  an  order  of  Special 
Term  and  a  judgment  entered  thereon  sustaining  a  demurrer 
to  the  seventh  and  eighth  paragraphs  of  the  defendant's 
answer  herein. 

This  action  was  brought  to  have  an  assessment  upon  plaint- 
iffs premises,  in  the  city  of  New  York,  for  a  local  improve- 
ment adjudged  invalid,  and  to  recover  back  the  amount 
thereof.  The  complaint  alleged  that  the  assessment  was  levied 
without  jurisdiction  and  was  void,  and  that  plaintiff  paid  the 
same  in  ignorance  of  these  facts. 

The  paragraphs  of  the  answer  demurred  to  are  as  follows : 

"  Seventh,  Further  answering,  and,  as  a  further  and  sepa- 
rate defense,  the  defendants  allege  that  the  cause  of  action 
contained  in  said  complaint  accrued  more  than  six  years  before 
the  commencement  of  this  action,  and  that  the  right  to  make 
the  demand  necessary  to  maintain  said  cause  of  action  was 
complete  more  than  six  years  before  the  commencement  of 
this  action. 

'*  MffhtL  Furtner  answering  the  said  complaint,  the  defend- 
ants allege  that  more  than  one  year  has  elapsed  since  the  death 
of  the  plaintiffs'  testator  before  the  commencement  of  this 
action." 

Herbert  A,  Shipman  for  plaintiffs.  Where,  as  against  other 
parties,  the  lapse  of  six  years  is  sufficient  to  constitute  a 
defense,  against  the  defendants,  six  years  and  thirty  days 
must  elapse.  {Brehm  v.  Mayor ^  eto.j  104  N.  Y.  186.)  The 
assessment  being  presumptively  valid,  an  action  in  equity 
must  first  be  brought  to  vacate  it;  and  actions  in  equity 
are  not  governed  by  the  six-year  statute  of  limitations. 
{Brundage  v.  Village  of  Port  Chester,  102  K  Y.  498; 
Jex  V.  Mayor,  etc.,  103  id.  541;  Scott  v.  Oiiderdonk,  14 
id.  7 ;  Johnson  v.  EVwood^  53  id.  431 ;  Marsh  v.  City  of 
BrooTdyn,  59  id.  280.)  It  is  only  in  the  case  where  a  defect 
is  such  that  it  must  appear  upon  the  proof  that  must  be  made 


r 


1888.]  J  EX  et  al.  v.  Mayor,,  etc.  341 


Statement  of  case. 


to  sustain  proceedings  under  the  assessment  that  no  proceeding 
in  equity  will  be  necessary.  {Horn  v.  Toion  of  New  LotSj  83 
N.  Y.  100, 104 ;  Marsh  v.  City  of  Brooklyn,,  59  id.  280 ;  Hatch 
y.  Buffalo,  38  id.  276  ;  Groojc  v.  Andrews,  40  id.  547 ;  Johri- 
9on\.Elwood,  53  id.  435;  AUen  v.  Buffalo,  39  id.  386; 
Washbume  v.  Bumham,  63  id,  132-134 ;  Gdeman  v.  /SAo^ 
tuck,  62  id.  348-358.)  As  the  defects,  although  one  of  them 
is  jurisdictional  in  character,  are  such  that  they  would  not 
appear  in  proceedings  by  a  purchaser  to  enforce  the  lien  of 
the  same,  this  assessment,  though  void  in  fact,  is,  never- 
theless, presumptively  valid,  and  must  be  vacated  before  the 
money  paid  thereunder  can  be  recovered.  (Brundagey,  Port 
Cheater,  102  K  Y.  497 ;  Hatch  v.  Buffalo,  38  id.  276 ;  Hasam 
V.  Rochester,  65  id.  516 ;  Rumsey  v.  Buffalo,  97  id.  114 ; 
Stuart  V.  Palmer,  74  id.  183;  Morris  v.  Townshend,  102  id 
387;  Clark  v.  Da/venport,  95  id.  477;  Ghiest  v.  City  of 
Brooklyn,  69  id.  506.)  This  action  is  governed  by  the  twenty- 
year  statute  of  Hmitations.  {Mayor,  etc.,  v.  Colgate,  12  N.  Y. 
140;  Fisher  Y.  Mayor,  etc.,  67  id.  74;  Code  of  Civ.  Pro. 
§§  379,  381.)  Section  402  of  the  Code  of  Civil  Procedure, 
which  takes  the  place  of  section  102  of  the  old  Code,  simply 
provides  that,  under  certain  circumstances,  the  time  limited 
may  be  extended ;  that  is,  in  case  a  party  dies  leaving  a  cause 
of  action  which  survives,  and  the  time  limited  for  the  com- 
mencement of  the  action  has  not  expired,  his  representatives 
shall,  in  any  event,  have  one  year  thereafter  within  which 
they  can  commence  an  action ;  but,  unless  the  cause  of  action 
would  have  been  barred  within  the  last-named  period,  the  sec- 
tion has  no  effect  whatever.  {SamLford  v.  Sandford,  62 
N.  Y.  553.) 

Z>.  e/.  Dean  for  defendant.  The  statute  of  limitations 
applicable  to  this  case  is  the  six-year  statute,  and  it  begins  to 
run  at  the  date  of  payment.  {Brundxige  v.  Village  of  Port 
Chester,  31  Hun,  129;  102  fT.  Y.  494;  Parsons  v.  City  of 
Rochester,  43  Hun,  258 ;  Brehm  v.  Mayor,  etc,,  104  N.  Y. 
186 ;   Jex  v.  Ma^or,  etc,,  103  id.  536 ;    Hoyt  v.  Tuthill,  33 
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Hun,  196 ;  Borst  v.  Oorei/,  15  N.  Y.  505 ;  ScoU  v.  StebbinSy 
27  Hun,  335 ;  91  N.  Y.  605 ;  Clarke  y.  Butcher,  9  Cow.  674.) 
The  statute  has  been  correctly  pleaded.  (104  N.  Y.  186; 
Howdl  V.  Babcock,  24  Wend.  488 ;  Benjamin  v.  De  Oroot, 
1  Denio,  151 ;  Ndson  v.  Lowrhshery,  3  Barb.  135.)  The  right 
of  action  accrued  at  the  time  of  payment,  and  not  at  the  time 
of  filing  the  claim  for  the  return  of  the  money.  {Dickmaon  v. 
Mayor,  etc.,  92  N".  Y.  584 ;  Taylor  v.  Mayor,  etc.,  82  id.  10.) 

Pbokham,  J.  In  the  above  entitled  case  the  plaintiflfe  alleged 
that  the  assessment  viras  void,  because  there  was  no  jurisdic- 
tion to  levy  the  same,  and  they  seek  to  recover  back  the 
amount  of  the  assessment  paid  to  the  city.  The  defendant 
sets  up  the  six-years  statute  of  limitation.  As  this  is  a  case 
where  the  plaintifis,  in  order  to  recover,  need  not  procure  the 
setting  aside  of  the  assessment,  the  claim  is  incontestably  one 
of  a  legal  nature  only.  They  commence  their  action  for  the 
recovery  of  money  thus  paid  upon  a  void  judgment,  and  when 
they  prove  that  the  judgment  was  void,  because  there  was  no  jur- 
isdiction in  the  parties  who  made  the  assessment  and  that  they 
paid  the  money  involuntarily,  they  show  aright  to  recover  within 
the  authorities  cited  in  the  opinion  in  the  immediately  preceding 
case,  and  it  is  wholly  unnecess^y  in  such  case  to  set  aside  the 
assessment.  A  point  is  made  that  the  eighth  defense  of  the 
defendant  having  been  demurred  to,  the  demurrer  is  unques- 
tionably good  and  should  have  been  sustained.  A  reading  of 
the  seventh  and  eighth  paragraphs  of  the  defendant's  answer 
shows  that  the  eighth  paragraph  was  not,  and  was  not  intended 
to  be,  a  separate  defense,  it  was  part  and  parcel  of  the 
seventh,  in  that,  at  the  commencement  thereof,  the  defend- 
ant uses  this  language :  ^^  Further  answering,  and  as  a  separate 
and  further  defense,  the  defendants  allege,"  etc.,  thus  show- 
ing that  the  defendants  then  assumed  to  be  setting  up  a 
separate  defense  from  anything  that  had  gone  before.  The 
fact  that  there  is  added  in  a  separate  paragraph  (paragraph  8) 
this  language,  '' further  answering  the  said  complaint  the 
defendants  allege,"  etc.,  is  qonclusive  evidence  that  it  was  not 
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meant  as  a  separate^  but  simply  a  further  defense.  Whether 
it  was  treated  by  the  Special  and  General  Terms  as  a  separate 
defense,  the  demurrer  to  which  was  properly  overruled,  is  of 
no  importance,  although  we  do  not  believe  for  one  moment 
that  either  court  assumed  to  decide  that  the  eighth  was  an 
actual,  separate  defense,  and,  as  such,  a  good  one. 

We  think,  also,  that  the  statute  was  properly  pleaded  in  this 
case.  (See  Dickinson  v.  Mayor ^  etc.^  92  N.  Y  584.)  The 
facts  in  the  Brehm  Ciw^  (104  N.  Y.  186),  do  not  take  this 
one  out  of  the  authority  of  the  case  of  Dickinson  v.  Mayor^ 
etc,  {supra). 

The  order  and  judgment  of  the  General  Term  reversing 
that  of  the  Special  Term  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  accordingly. 


In  the  Matter  of  the  Appeal  from  the  Assessment  of  Taxes      n^i  3131 
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upon  the  Legatees,  under  the  Will  of  William  Cageb,  by 

the  Surrogate  of  Cayuga  County.  ^^  ^ 

143    3i)0i 

Under  the  act  of  1886  (Chap.  488,  Laws  of  1885),  providing  for  the  taxing     m   343 
of  "  gifts,  legacies  and  collateral  inheritances,"  the  tax  is  upon  the  indi-     152   100 
Yidual,  and  can  be  imposed  only  when  the  interest  devised  to  each  bene-  '  ^^^    343! 
fidaiy  exceeds  (600,  the  limitation  provided  by  the  statute.    (§  1.)  171  i518| 

A  tax  imposed  under  said  act,  before  the  amendment  to  it  of  1887  (Chap. 
718,  Laws  of  1887)  exempting  legacies  to  adopted  children  went  into 
effect,  was  not  affected  by  the  latter  act. 

The  will  of  C.  gave  his  residuary  estate  to  his  wife  M.  "to  be  used  and 
enjoyed  and  at  htr  disposal  during  the  term  of  her  natural  life."  One- 
third  of  said  estate  **  that  may  remain"  at  the  decease  of  his  said  wife, 
the  testator  gave  to  an  adopted  daughter  during  life;  the  other  two- 
thirds  and  the  remainder  of  the  one-third  to  four  persons  named,  who 
were  described  as  ''  the  present  heirs  "  of  M.  Held,  that,  upon  the  death 
of  C,  his  widow  took  a  life  estate  with  a  limited  power  of  disposition 
during  her  life,  for  her  use  and  enjoyment,  and  any  interest  in  the  other 
beneficiaries  was  dependent  upon  the  contingency  of  the  exercise  by  her 
of  this  power  of  disposition. 

The  appraiser  appointed  by  the  surrogate  to  appraise  the  value  of  the 
respective  interests  reported  that,  with  such  a  construction,  the  gifts  over 
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'  had  no  market  value.  Hdd,  that  while  said  gifts  were  sustainable  as 
valid  executory  devises  and  the  beneficiaries  might  eventually  take  a 
valuable  estate,  yet  as  this  contingency  rendered  the  present  appraisable 
value  of  such  interest  incapable  of  any  correct  or  reasonable  approximate 
valuation,  there  was  no  basis  for  the  imposition  of  a  tax.  * 

YHieie  the  present  value  of  property  devised  to  one,  with  a  limitation  over 
to  others  upon  the  happening  of  some  event,  which  may  or  may  not 
occur,  can  be  ascertained,  a  ground  for  an  approximate  estimate  of 
the  value  of  the  ultimate  devise  appears,  and  it  may  be  made;  but  where 
the  question  as  to  whether  any  property  at  all  will  pass  under  the 
limitation  over,  depends  upon  the  will  of  the  first  taker,  there  is  no  rule 
by  which  its  value  can  be  determined. 

As  to  whether  an  appraisal  of  the  value  of  said  gifts  over  for  the  purposes 
of  taxation  may  be  made  if  they  eventually  come  to  the  possession  of 
the  beneficiaries  when  that  event  occurs,  tputrt. 

(Argued  October  16,  1888;  decided  November  27,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  December  30, 
1887,  which  reversed  a  decree  of  the  surrogate  of  the  county 
of  Cayuga  taxing  certain  beneficiaries  named  in  the  will  of 
William  Cager,  deceased,  under  the  collateral  inheritance  act 
(Chap.  483,  Laws  of  1885),  and  which  reversed  a  decree  of 
said  surrogate  affirming  the  assessment  and  taxation  upon 
appeal  under  said  act.     (Reported  below,  46  Hun,  657.) 

Said  Cager  died  in  Cayuga  county  in  May,  1886,  leaving  a 
will,  the  material  portions  of  which  are  set  forth  in  the  opinion. 
The  will  was  admitted  to  probate  on  April  11, 1887 ;  the  surro- 
gate appointed  an  appraiser  who  made  his  report,  in  whidi  he 
stated  that  he  found  the  value  of  the  collateral  estates  to 
depend  upon  the  construction  given  to  the  will.  In  case  the 
widow  took,  under  the  will,  only  a  life  estate,  he  fixed  the 
valuation  and  tax  upon  the  shares  as  follows : 

Name.  Valaation.  Tax. 

Mary  Griffin $313  40  $15  67 

Ezra  Griffin 640  96  32  05 

WilHam  Griffin 640  96  32  05 

George  Griffin 640  96  32  05 

Frank  Griffin 640  96  32  05 
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The  report  conclxides  as  follows : 

"  If  the  court  find,  on  the  law,  that  the  widow  has  such  a  Uf  e 
estate  that  she  may  use  the  principal,  or  has  the  absolute  dis- 
posal by  will,  gift  or  otherwise,  in  her  lifetime,  I  do  not  think 
a  present  market-value  could  be  attached  to  any  remainder. 

"  If  this  widow  has  an  absolute  disposition  of  the  property 
in  her  lifetime,  I  do  not  think  the  life  estate  in  Mary  Griffin, 
and  the  remainder  in  her  children,  to  be  of  any  market-value. 

"If  the  court  finds  that  the  estate  in  the  widow  is  an 
enlarged  hfe  estate,  then  I  cannot  say,  on  any  theory,  what 
the  remainder  would  be  worth  in  market,  and  report  that,  in 
my  opinion,  it  would  be  a  proper  case  for  a  future  appraisal  and 
assessment  to  take  place  after  the  death  of  Mary  Cager." 

The  surrogate  assessed  the  values  of  the  interests  as  stated 
in  the  report,  and  taxed  the  beneficiaries  the  amounts  therein 
specified. 

Charles  F,  Tabor ^  attorney-general,  for  appellant.  A  retro- 
active operafioB  will  not  be  given  to  a  statute  in  the 
absence  of  a  precise  declaration  when  such  a  construction 
would  have  the  effect  to  divest  rights  already  accrued,  or 
effect  a  status  already  established.  {Enaign  v.  Barsey  107 
N.  Y.  343;  Mongemi  v.  People,  55  id.  613)  If  any 
such  effect  must  be  given  to  the  act  of  1887,  the  act  was 
unconstitutional.  {Westervelt  v.  Gregg,  12  N.  Y.  202;  Peo- 
ple V.  Gomrs,,  etc,,  53  Barb.  70.)  Taxation  is  the  rule  and 
exemption  the  exception,  and  must  be  clearly  established ;  if 
the  exemption  is  doubtful,  the  decision  should  be  in  favor 
of  the  tax.  {People  ex  rel.  v.  Oomrs,,  etc,^  76  N.  Y.  64 ;  People 
ex  rd,  V.  Davenport,  91  id.  571-586.)  The  will  gave  only  a 
life  estate  to  the  widow.  (Smith  v.  Bell,  6  Pet.  68 ;  Wager 
V.  Wager,  96  N.  Y.  173 ;  Ackerman  v.  Oorton,  67  id.  64 ; 
Boyd  V.  Strahan,  36  111.  358 ;  Welsh  v.  Woodbury,  11  N.  E. 
Hep.  762.)  The  words  "  and  at  her  disposal "  in  this  will  must 
be  held  to  mean,  taken  in  connection  with  the  words  "  during 
the  term  of  her  natural  Uf e,  followed  by  the  provision  made 
SiKELS— Vol.  LXYI.       44 


346  Mattbb  op  Cagsb.  [Nov., 


Statement  of  case. 


for  the  adopted  daughter  and  her  children,  that  the  widow 
was  to  have  only  the  control,  management  and  use  of  the 
property  during  her  life."  {Taggart  v.  Murray^  53  N.  Y. 
233,  237.)  Under  the  Kevised  Statutes  a  valid  executory 
devise  can  be  limited  after  a  fee,  upon  the  contingency  of  the 
non-execution  of  an  absolute  disposing  power  vested  in  the  first 
taker.  (R.  S.  [7th  ed.],  part  1,  chap.  1,  tit.  2,  p.  2178,  §§  32, 
33,  art.  1;  Greystoi^  v.  Glai%  41  Him,  125,  133;  WdU  v. 
Seeley,  47  id.  109 ;  Spencer  v.  Strait,  38  id.  228.)  The  tax 
accrues  at  the  decease  of  the  person  from  whom  the  estate 
passes,  and  this  is  so  whether  the  estate  passes  in  actual 
enjoyment,  directly  or  remotely,  upon  the  termination  of  an 
intervening  life  estate  or  term  of  years.  {Appeal  of  Mdlon, 
114  Penn.  St.  564.)  Because  there  may  be  diflScidty  in 
arriving  at  the  proper  basis  for  fixing  the  value  of  the  estate 
of  Mary  Griffin  and  her  children,  is  not  a  good  reason  for 
not  making  an  appraisal  at  all.  {People  v.  Coleman,  107  N.  Y. 
542 ;  In  re  McPheraon,  104  id.  321.)  Expectant  future 
estates,  as  defined  in  the  statutes,  include  aH  remainders, 
whether  vested  or  contingent,  and,  as  such,  are  descendible, 
devisable  and  alienable  in  the  same  manner  as  estates  in  pos- 
session.    {Dodge  v.  Stephen,  105  N.  Y.  588.) 

A,  P.  Rich  for  respondents.  If  the  gift  in  the  first  clause 
of  the  will  by  the  testator,  absolutely  to  his  wife  of  all  of  his 
property,  both  real  and  personal,  is  not  limited  by  the  subse- 
quent words  in  the  same  clause,  so  thai;  she  does  not  have  the 
absolute  power  of  disposal,  then  the  subsequent  clause,  giving 
the  remainder  to  Mary  Griffin  and  her  children,  is  void  for 
repugnancy,  and  the  widow  takes  a  fee  in  the  real  property, 
and  the  absolute  ownership  of  the  personal  property.  {Cohen 
V.  Cohen,  4  Red.  48 ;  Tyson  v.  Blake,  22  N.  Y.  558 ;  Camp- 
hell  V.  Beamnont,  91  id.  464;  Thomxie  v.  Pa/rdee,  12  Hun, 
151.)  If  the  first  clause  of  the  will  does  limit  the  absolute 
power  of  disposal  of  the  property,  then  the  widow  takes  a 
life  estate  in  all  the  property,  with  full  power  to  dispose  of 
the  same,  or  any  portion  thereof,  during  her  life,  for  hei  use 


1888.]  Matter  of  Cager.  34T 

Opinion  of  the  Court,  per  Ruger,  Ch.  J. 

and  enjoyment,  and  what  remains  at  her  death,  if  any,  goes  to 
Mary  Griffin  and  her  children.  {Spencer  v.  Strait^  38  Hun, 
228 ;  Smith  v.  V<m  Ost/rand,  64  N.  Y.  278 ;  Ten^  v.  Wig- 
ginsy  47  id.  512.)  The  estate  given  to  Mary  Griffin  being 
less  than  $500,  would  not  be  liable  to  an  assessment  in  any 
event.  {In  re  SmJUh^  5  N.  Y.  S.  K.  380;  In  re  AstoTy 
14  id.  478. 

RuoBB,  Ch.  J.  While  we  concur  in  the  reversal  by  the 
General  Term  of  the  decree  of  the  surrogate,  imposing  taxes 
upon  the  interest  devised,  to  some  of  the  legatees,  by  the  will 
of  William  Cager,  we  do  not  approve  of  the  reasons  assigned 
therefor  by  that  court.  So  far  as  a  tax  was  levied  upon  the 
life  estate,  attempted  to  be  devised  to  Mary  Griffin,  its  value 
B&  assessed  by  the  appraiser  being  less  than  $500,  it  was  not 
STibject  to  taxation  by  the  law  under  which  the  proceeding 
was  instituted.     (§  1,  Chap.  483,  Laws  of  1885.) 

That  act  was  intended  to  authorize  the  imposition  of  taxes 
upon  devises  to  collateral  relatives  and  strangers,  only  when 
the  estate  devised  to  them,  individually,  exceeded  in  value  the 
sum  of  $500.  The  tax  is  upon  the  individual,  and  can  be 
imposed  only  when  the  particular  interest  devised  exceeds  in 
value  the  amount  of  the  limitation  provided  by  the  statute. 
So,  too,  the  question  in  this  case  is  not  affected  by  the  amend- 
ment made  to  the  law  of  1885,  by  chapter  713  of  the  Laws 
of  1887,  exempting  legacies  to  adopted  children  from  the 
operation  of  the  law,  as  the  tax,  in  this  case,  was  adjudicated 
and  imposed  by  the  surrogate  April  26,  1887,  and  before 
the  amendment  took  effect. 

We  are  thus  brought  to  the  only  question  in  the  case,  which 
is,  whether  the  children  of  Mary  Griffin  took  such  an  interest 
in  the  property  devised  by  the  will  of  William  Cager  as  sub- 
jected them  to  the  payment  of  a  tax  thereon  by  force  of  the 
acts  referred  to?  This  question  is  to  be  determined  by  a 
consideration  of  the  provisions  of  that  will.  The  portions 
affecting  the  question  involved  read  as  follows : 

"  First  After  all  my  lawful  debts  are  paid  and  discharged, 
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I  give,  devise  and  bequeath  all  my  estate,  both  real  and  per- 
sonal, of  what  nature  and  kind  soever,  to  my  wife,  Mary 
Cager,  to  be  used  and  enjoyed,  and  at  her  disposal  during 
the  term  of  her  natural  life. 

^'Secondly,  I  give  and  devise  one-third  of  my  real  estate 
«nd  personal  property,  that  may  remain  at  the  decease  of  my 
wife  Mary  Cager,  to  my  adopted  daughter  Mary  Griffin,  that 
is  to  say,  the  use  of  said  one-third  during  her  natural  life. 

"  Thirdly.  I  further  devise  and  bequeath,  at  tKe  decease  of 
my  wife  Mary  Cager,  the  remainim^  two  thirds  pf  the  real 
estate  and  personal  property  to  the  present  heirs  of  the  afore- 
said Mary  Griffin,  namely,  Eva  Griffin,  William  C.  Griffin, 
Frank  Griffin  and  George  Griffin,  share  and  share  alike. 

"  I  further  devise  and  bequeath,  that  at  the  decease  of  my 
adopted  daughter  Mary  Griffin,  the  one-third  (as  above  stated) 
of  which  she  has  had  the  use,  shall  be  divided  between  the 
present  heirs  of  aforesaid  Mary  Griffin,  share  and  share  alike.*' 

The  report  of  the  appraiser,  appointed  by  the  surrogate  to 
itppraise  the  value  of  the  property  devised  to  the  various 
legatees,  shows  that  he  assessed  the  value  of  the  estate  devised, 
respectively,  to  the  children  of  Mary  Griffin,  upon  two  theories, 
leaving  the  question  to  the  surrogate  to  determine  upon  which 
theory  the  tax,  if  any,  should  be  assessed.  Upon  the  theory 
that  the  widow  took  a  Hfe  estate  only  in  the  property,  he 
found  the  value  of  that  devised  to  the  several  children  of 
Mary  Griffin  to  be  the  sum  of  $640.96  each ;  but  in  case  the 
interest  devised  to  the  widow  was  an  estate  in  fee,  or  a  life 
estate  with  power  of  disposition,  he  was  of  opinion  that  such 
legacies  had  no  market-value  whatever. 

The  surrogate  adopted  the  former  view  and  assessed  the 
value  at  the  sum  named  by  the  appraiser.  In  this  we  think 
he  erred.  We  are  of  the  opinion  that  the  widow  took  a  life 
estate  in  the  property  devised  with  a  limited  power  of  disposi- 
tion for  her  use  and  enjoyment,  and  that  any  interest  in  the 
other  legatees  was  dependent  upon  the  contigency  whether 
the  power  of  disposition  was  exercised  by  the  life  tenant  dur- 
ing her  life.     The  meaning  and  eflEect  of  the  will  must  be 
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sought  in  the  language  employed  by  the  testator,  and  when 
that  is  discovered,  must  be  carried  into  effect  by  the  court. 

The  language  giving  all  of  his  estate  to  his  widow,  to  be 
used  and  enjoyed  and  at  her  disposal,  followed,  as  it  is,  by  a 
limitation  over  of  such  of  the  estate  as  might  remain  at  the 
decease  of  his  wife,  clearly  imports  an  intention  to  confer 
upon  the  widow  the  power  to  dispose  of  the  corjma  of  the 
estate.  (  Van  Home  v.  CampbM,  100  N.  Y.  287 ;  Smith  v. 
Van  Ostrandj  64  id.  278;  Terry  v.  liiggins^  47  id.  512.) 

We  think,  however,  that  the  power  of  disposition  given  to 
the  widow  was  not  intended  to  be  absolute  and  unconditional, 
but  was  limited  by  the  language  devising  the  property,  for  her 
use  and  enjoyment  during  her  life,  and  did  not  give  her  the 
power  of  disposing  of  it  by  will.  This  limitation,  therefore, 
operated  as  a  restraint  upon  the  power  of  alienation,  and  pre- 
vented the  estate  devised  to  her,  from  being  defined  as  an 
absolute  estate  in  fee. 

The  devises,  therefore,  to  Mary  Griffin  and  her  children 
were  not  in  any  sense  repugnant  to  the  prior  estate,  and  may 
be  sustained  as  valid  executory  devises.  (Authorities  svpra.) 
The  effect  of  these  conclusions  is  to  destroy  the  basis  upon 
which  the  surrogate  proceeded  in  imposing  the  tax  and 
justified  the  reversal  of  his  order.  While  it  is  possible 
that  the  legatees  may  eventually  take  a  valuable  estate, 
under  the  will  of  William  Cager,  that  event,  being  contin- 
gent upon  the  non-exercise  by  his  widow  of  the  power  of 
disposition,  renders  the  present  appraisable  value  of  such 
interest  incapable  of  any  correct  or  reasonably  approximate 
valuation.  When  the  present  value  of  property,  which  is 
devised  to  one  with  a  limitation  over  to  others,  upon  the  hap- 
pening of  some  event  which  may  or  may  not  occur,  can  be 
ascertained,  then  a  ground  upon  which  an  approximate  esti- 
mate of  the  value  of  the  ultimate  devise  appears,  and  it  may 
be  made ;  but  when  the  question  as  to  whether  any  property 
at  all  shall  pass  under  the  limitation  over,  and,  if  so,  how 
much,  depends  upon  the  will  of  the  first  taker,  we  are  unable 
to  see  any  rule  by  which  such  value  can  be  determined. 


350 


Lyon  v.  Park  et  al. 


[Nov., 


Statement  of  case. 


In  the  case  first  mentioned,  the  act  enables  a  tax  to  l>e 
imposed  and  collected  upon  the  ulterior  devisees,  through  tlie 
medium  of  a  bond  to  be  given  by  the  respective  legatees,  pay- 
able when  they  come  into  the  possession  of  the  devised  prop- 
erty. (§  2  chap.  483,  Laws  of  1885.)  In  the  latter  case,  how- 
ever, there  is  no  basis  upon  which  the  value  of  the  devise  can 
be  appraised,  and  no  foundation  for  tlie  imposition  of  any  tax 
and  the  provision  for  the  giving  of  a  conditional  bond  is,  there- 
fore, wholly  inapplicable. 

Whether  an  appraisal  of  the  value  of  these  devises,  for  the 
purpose  of  taxation,  may  be  made  when  they  eventually  come 
to  the  possession  of  the  devisees,  we  are  not  called  upon  now 
to  determine.  It  may  be  that  the  tax  will  be  altogetlier  lost 
to  the  state  if  an  appraisal  is  not  now  allowed  j  but  if  so,  the 
fault  lies  in  the  act  itself  and  not  in  the  construction  which  its 
language  requires  to  be  put  upon  it. 

The  order  of  the  General  Term  should,  therefore,  be  affirmed. 
All  concur. 
Order  affirmed. 


James  E.  Lyon,  Appellant,  v.  Trenor  W.  Park  et  al., 
Respondents. 

The  remedy  against  a  foreign  adnunistrator,  in  his  representative  character, 
to  charge  the  assets  of  his  intestate  for  a  debt  or  liability  of  the  decedent, 
is  governed  by  the  law  of  the  jurisdiction,  and  must  be  pursued  in  the 
legal  tribunals  of  the  state  or  country  whese  the  decedent  resided  at  the 
time  of  his  death  and  where  administration  was  granted. 

Although  under  the  Code  of  Civil  Procedure  (§  755),  an  action  in  no  case 
abates  by  the  death  of  a  party  where  the  cause  of  action  survives,  as  an 
application  to  the  court  is  necessary  to  authorize  its  revival  or  continu- 
ance, the  court  may,  on  the  ground  of  inexcusable  lac?ies,  and,  where 
otherwise  irreparable  injury  will  be  suffered  by  the  opposite  party,  deny 
the  application;  the  right  to  a  continuance  of  the  action  is  not  of  so 
absolute  a  nature  as  to  preclude  the  court,  in  the  exercise  of  a  legal  dis- 
cretion, from  denying  it. 

li  ieems  that  where  a  cause  of  action  survives,  the  plaintiff  upon  the  death 
of  a  defendant  may  be  entitled  to  a  continuance  under  said  provision, 
although  the  circumstances  do  not  bring  the  case  within  any  of  the  pro- 
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visioDs  subsequent  to  the  one  above  referred  to  (§§  757,  758,  759),  unless 
laches  is  a  sufficient  answer  to  his  motion. 

This  action  was  commenced  in  1877  to  recover  damages  for  alleged  fraud 
and  conspiracy.  In  1878,  on  application  of  defendants  and  on  the 
ground  that  plaintiff  was  a  non-resident,  an  order  was  made  requiring 
him  to  file  securitj  for  costs  within  sixty  days  after  service  of  order,  and 
until  this  was  done,  staying  all  proceedings  on  his  part,  except  to  move 
to  vacate  the  order.  The  order  was  duly  served  but  plaintiff  did  not 
comply  therewith.  Defendant  P.  died  in  1882  and  defendant  B.  in  1884. 
In  June,  1886,  the  plaintiff  moved  to  revive  and  continue  the  action 
against  the  personal  representatives  of  said  defendants  and  to  be  relieved 
from  his  default  and  failure  to  file  a  bond.  It  was  shown  in  opposition 
that  said  defendants  were  material  witnesses  for  the  defense,  and  that 
numerous  other  important  witnesses  had  died  since  the  stay  of  proceed- 
uigs,  by  reason  of  which  the  defense  would  be  greatly  prejudiced. 
ffddy  that  the  motion  was  properly  denied  for  laches. 

B.  was  at  his  death  a  resident  of  the  state  of  Vermont.  Letters  of  admin- 
istration on  his  estate  were  issued  in  that  state,  but  no  letters  ancillary  or 
original  have  been  issued  in  this  state.  Held,  that,  conceding  the  pro- 
vision of  said  Code  (§  757),  requiring  the  court  on  motion  to  allow  or 
compel  an  action  to  be  continued  in  case  of  the  death  of  a  sole  plaintiff 
or  sole  defendant,  precluded  the  court  from  denying  such  a  motion  (as  to 
which,  guare),  it  had  no  application  here,  as  defendant  P.  was  not  sole 
defendant,  and  B.,  who  upon  the  death  of  P.  became  sole  defendant, 
was  alone  within  that  provision,  and  over  his  administrator  the  court 
had  no  jurisdiction. 

(Submitted  October  16.  1888;  decided  November  27,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  December  12,  1887, 
which  affirmed  an  order  of  Special  Term  denying  a  motion 
on  the  part  of  plaintiff,  the  nature  of  which,  as  well  as  the 
material  facts,  are  stated  in  the  opinion.  (Reported  below, 
23  J.  &  S.  539.) 

Ewing  <&  Southard^  0.  W.  CampbeU  a,nd  V.  Wright  Kingsley 
for  appellant.  This  action  is  continued  by  force  and  effect  of 
section  755  of  the  Code  of  Civil  Procedure,  which  says :  "  An* 
action  does  not  abate  by  any  event  if  the  cause  of  action  sur- 
vives or  continues."  (R.  S.,  part  3,  chap.  8,  title  3,  art.  1,  §§  1 
and  2 ;  3  R.  S.  [Banks'  Bros.  7th  ed.]  2394 ;  Bond  v.  Smithy 
4  Hun,  48;  35  K  Y.  Supr.  Ct.  196;  19  K  Y.  464;  27  id. 
633 ;  75  id.  192 ;  Randall  v.  Sackett,  77  id.  480 ;  Jarvis  v. 
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J'eldSj  14  Abb.  46 ;  Bisley  v.  Brown,  67  K  Y.  160 ;  ffauek 
V.  Crayhead,  Id.  432 ;  HeinmiUer  v.  Oray,  35  Supr.  Ct  196 ; 
People  V.  Starkweather,  40  id.  453.)  If  section  755  is  insuffi- 
cient, authority  to  the  court  to  proceed  with  this  action  is 
found  in  sections  757  or  762,  and  under  2  Revised  Statutes 
386,  477,  sections  1  and  2.  {Holmes  v.  Cooley,  31  N.  Y.  289 ; 
Chase  V.  N,  T.  O.  R.  R.  Go.,  26  id.  523.)  The  claim  of 
defendants'  counsel  that  section  757  only  gives  relief  where 
there  is  a  sole  plaintiff  or  sole  defendant,  is  untenable.  {Coit 
V.  Campbell,  82  K  Y.  516 ;  Oreme  v.  MaHine,  84  id.  648; 
HoUman  v.  St  John,  90  id.  465.)  A  mere  nominal  party 
not  served,  and  over  whom  the  court  has  not  judicial  control, 
is  not  a  party  to  an  action,  and  hence  section  758  of  the  Code 
is  inapplicable  to  this  case.  {East  Rwer  Bk.  v.  Cutting, 
1  Bosw.  636 ;  Wood  v.  Fiyigemail,  1  Robt.  [Sup.  Ct.  Eep.] 
487.)  The  power  of  the  court  to  proceed  with  this  action  is 
expressly  given  in  Revised  Statutes,  part  3,  chapter  8,  title  3, 
section  1  (Banks'  7th  ed.)  2394.  {People  v.  StoArhweaiker,  40 
N.  Y.  Supr,  Ct.  460.)  The  court  has  no  discretion  to  refuse  the 
order  to  bring  in  the  representatives  of  deceased  defendants. 
{Call  V  Campbell,  82  N.  Y.  509;  Oreene  v.  MaHine,  84  id. 
648 ;  HoUman  v.  St  John,  90  id.  461 ;  Evans  v.  Cleveland, 
72  id.  486.)  Under  the  law  this  action  continues  to  be  main- 
tainable against  the  successors  of  Park  &  Baxter  by  section  757 
of  the  Code  (19  N.  Y.  471 ;  25  How.  Pr.  286.)  If  an  action 
at  law  is  commenced  before  the  statute  of  limitations  runs, 
there  can  be  no  laches  interposed  thereafter  as  a  defense, 
and  tliat  is  this  case.  {Evans  v.  Campbell,  72  N.  Y. 
436 ;  Coit  v.  Campbell  82  id.  510 ;  Holsman  v.  St  John,  90 
id.  136  ;  Greene  v.  Martine,  21  Hun,  136.)  The  mere  default 
of  plaintiff  in  giving  the  bond  for  costs  under  the  former 
•order  of  the  court  does  not  take  away  the  imperative  character 
of  the  motion,  or  otherwise  prejudicially  affect  this  application 
for  continuance. . 

Joseph  H  Choate  and  Frederic  B,  Jennings  for  respondents. 
The  order  was  one  resting  in  discretion  and  cannot  be  reviewed 
here  unless  the  court  shall  hold  that  the  court  below  was  bound 
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to  grant  the  motion,  and  had  no  discretion  whatever  in  the 
matter.  (Civil  Code,  §  190,  subd.  2  j  Getty  v.  Spatddingy  58 
N.  Y.  636 ;  Cushman  v.  BrundeU^  50  id.  296 ;  Medbury  v. 
SiDany  46  id.  203;  Thorington  v.  Merick,  101  id.  9;  CoitY. 
CampbeUj  82  idL  517.)  The  very  fact  that  the  Code  requires 
an  application  to  the  court  for  leave  to  revive  and  continue 
the  action,  and  does  not  permit  it  to  be  done,  as  a  matter  of 
course,  by  simply  filing  a  supplemental  complaint  or  entering 
a  formal  order  without  notice,  further  sustains  the  view  that 
discretion,  as  to  granting  the  order,  is  reposed  in  the  judge. 
{Medimry  v.  &wan,  46  N.  Y.  202.)  The  court  below  could, 
in  its  discretion,  deny  the  motion.  (^Beach  v.  Reynolds^  53 
N.  Y.  3 ;  Ev(m%  v.  GleDelamdy  72  id.  488 ;  OeUy  v.  Spavldr 
inffy  58  id.  636.)  The  plaintiff  having  wholly  failed  to  com- 
ply with  the  positive  order  of  the  court  to  file  security  within 
sixty  days,  no  longer  has  any  standing  in  court,  and,  if  the 
cause  was  revived,  the  defendants  would  be  entitled  to  judgment 
dismissing  the  complaint.  (Code  of  Civ.  Pro.  §  3277 ;  Jlinda 
V.  Woodbury y  29  How.  Pr.  381;  Lewis  v.  Zewis,  13  Abb. 
N .  C.  182,  note.)  If  the  action  should  be  revived,  the  complaint 
would  be  dismissed  for  the  plaintiff's  unreasonable  neglect  to 
proceed  in  the  action.  (Code,  §  822 ;  Ellsworth  v.  Brown^ 
16  Hun,  1 ;  James  v.  Sheti^  28  id.  7G.)  The  representatives 
of  Park  and  Baxter  could  not  have  revived  the  suit  even  for 
the  purpose  of  moving  for  judgment  under  section  3277  or  of 
obtaining  a  dismissal  of  the  complaint  under  section  822,  to 
which  they  were  entitled,  as  before  shown.  Nor  could 
it  be  revived  by  the  plaintiff.  {Beach  v.  Reynolds^  53  N.  Y.  8 ; 
Livermore  v.  Bainbridge,  49  id.  127 ;  Coit  v.  Campbell^  82 
id.  5 1 6.)  If  Baxter  can  be  treated  as  a  sole  defendant  after 
the  death  of  Park,  the  case  cannot  be  revived  against  his 
representatives  for  the  reason  that  their  appointment  is  shown 
by  the  moving  papers  to  have  been  made  in  Vermont.  That 
appointment  has  no  extra  territorial  efficacy:  (Schouler  on 
Exrs.  §  173  and  note  5 ;  Story  on  Conflict  of  Laws,  §  513, 
note  3,  657.) 
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Andrews  J.  The  plaintiff,  in  August,  1886,  made  this 
motion  to  revive  and  continue  tlie  action  against  the  representa- 
tives of  the  estate  of  the  original  defendants  Park  and 
Baxter,  both  of  whom  have  died  since  its  commencement,  and 
also  to  be  released  from  his  default  and  failure  to  file  a  bond  as 
security  for  costs,  as  required  bj  order  of  tlie  court  made  June 
11,  1878,  and  that  he  be  permitted  to  comply  with  that  order. 
The  motion  was  denied  by  the  Special  Term  as  to  the  repre- 
sentatives of  Park,  for  laches^  and  dismissed  as  to  the  repre- 
sentatives of  Baxter  on  the  ground  that  no  adminstration  had 
ever  been  granted  on  his  estate  in  this  state.  The  Greneral 
Term  affirmed  the  order  of  the  Special  Term  and  the  plaintiff 
appeals  to  this  court.  The  action  was  conmienced  by  the  ser- 
vice of  a  sunmions  on  Park  and  Baxter  in  June,  1877.  One 
Stewart  was  named  therein  as  a  co-defendant,  but  was  never 
served  with  process  and  has  not  appeared  in  the  action.  Tlie 
complaint  sets  out  a  cause  of  action  for  fraud  and  conspiracy, 
by  means  of  which,  as  is  alleged,  the  defendants  induced  the 
plaintiff,  in  1871,  to  transfer  to  the  defendant  Park,  for  the  bene- 
fit of  himself  and  his  co-defendants,  a  valuable  contract  entered 
into  between  the  plaintiff  and  the  "  Enmia  Silver  Mining  Com- 
pany," by  which,  in  a  certain  contingency,  the  plaintiff  was  to 
have  a  large  interest  in  the  proceeds  of  the  sale  of  the  stock  of 
the  company.  The  order  of  June  11,  1878,  was  made  on  the 
application  of  Park  and  Baxter,  on  the  ground  that  the  plaint- 
iff was  a  non-resident  of  this  state,  and  the  order  required  him 
to  file  a  bond  in  the  penalty  of  $2,000,  with  sureties,  within 
sixty  days  after  service  of  a  copy  of  the  order,  as  security  for 
costs,  to  the  defendants,  Park  and  Baxter,  and  meanwhile 
stayed  all  proceedings  on  his  part  in  the  action,  except  to 
move  to  vacate  the  order,  until  the  bond  should  be  given  and 
the  sureties,  if  excepted  to,  should  justify.  The  order 
was  duly  served  on  the  same  day,  and  was  the  last  proceeding 
in  the  action  urrtil  the  making  of  this  motion  June  22,  1886. 
The  plaintiff  has  never  complied  with  the  order.  Park  died 
December  13,  1882,  and  Baxter,  February  17,  1884.  Ancil- 
lary letters   of  administration  on   the  estate   of  ^Park   were 
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granted  in  this  state  January  12,  1883.  Baxter,  at  his  deatli, 
was  a  resident  of  Vermont,  and  administration  on  his  estate 
was  granted  in  that  state  February  22, 1884,  but  no  letters, 
ancillary  or  original,  have  been  issued  in  this  state.  It  was 
shown  in  opposition  to  the  motion  that  the  defendants.  Park 
and  Baxter,  were  material  witnesses,  and  that  numerous  other 
important  witnesses  for  the  defense  have  died  sinee  the  com- 
mencement of  the  action  and  during  the  stay  of  proceedings, 
by  reason  of  whicli  a  defense  of  the  action  at  this  time  is 
greatly  prejudiced. 

There  can  be  no  doubt  that  the  motion  was  properly  dismissed 
as  to  the  representatives  of  the  defendant  Baxter.  The  remedy 
against  a  foreign  administrator,  in  his  representative  character, 
to  charge  the  assets  of  his  intestate  for  a  debt  or  liability  of  the 
decedent,  is  governed  by  the  law  of  the  jurisdiction  where 
lie  was  appointed,  and  must  be  pursued  in  the  legal  tribunals 
of  the  state  or  coimty  where  the  decedent  resided  at  the  time 
of  his  death,  and  where  administration  was  granted.  (Story's 
Con.  of  Laws,  §  513 ;  Schouler  on  Exrs.  §  173 ;  Petersen  v. 
Chemical  Bank^  32  K.  Y.  21 ;  Hedenherg  v.  Iledenherg^  46 
Conn.  30.)  Whatever  qualifications  to  this  rule  maj'  exist, 
they  proceed  upon  special  reasons,  and  are  not  material  to  the 
present  controversy.  The  question  is,  therefore,  narrowed  to 
the  alleged  right  of  the  plaintiff  to  a  revivor  or  continuance 
against  the  representatives  of  Park. 

It  is  conceded  that  the  cause  of  action  survived  the  death 
of  Park  and  Baxter.  The  authorities  on  this  point  are  con- 
clusive. {Hwight  V.  Hayt^  19  N.  Y.  464;  Union  Bank 
V.  MoU,  27  id.  633 ;  Brackett  v.  Oriswold,  103  id.  428.) 
The  action,  therefore,  did  not  abate  on  their  death.  (Code, 
§  755.)  But  their  death  rendered  it  necessary  that  the 
plaintiff  should  apply  to  the  court  for  an  order  to  continue 
the  action  against  their  representatives  if  he  desired  to  proceed. 
If  but  one  of  the  defendants  had  died,  their  liability  being 
both  joint  and  several,  the  plaintiff  could  have  proceeded 
against  the  survivor  without  bringing  in  the  representatives  of 
the  deceased  co-defendant.     It  is  claimed  on  behalf  of  the 
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plaintiff,  that  bj  force  of  section  755  of  the  Code,  he  has  an 
absolute  right  to  an  order  continuing  the  action  against  the 
representatives  of  Park,  and  that  no  delay  on  his  part  in 
making  the  application  is  a  defense  to  the  motion.  It  is 
further  claimed  that  the  case  is  within  section  757,  which  in 
terms  is  mandatory  and  requires  the  court  on  motion  to  allow 
or  compel  an  action  to  be  continued  in  case  of  the  death  of  a 
sole  plaintiff  or  sole  defendant  This  section  was  considered 
in  Coit  V.  Oampbdl  (82  N.  Y.  517),  and  although  the  case 
was  decided  on  another  ground,  the  learned  judge  who  wrote 
in  that  case  was  of  opinion  that  the  mandatory  language  of 
the  section  related  to  the  mode  of  relief,  and  that  it  did  not 
preclude  the  court  in  an  equity  case  from  denying  an  applica- 
tion made  under  that  section,  upon  grounds  which,  according  to 
the  rules  of  courts  of  equity,  would  have  constituted  a  good 
defense  to  a  bill  of  revivor.  But  whatever  may  be  the  true  con- 
struction of  that  section,  it  has  no  application  here.  The  defend- 
ant Park  was  not  a  sole  defendant.  He  died  before  Baxter, 
and  Baxter  then  became  sole  defendant,  and  his  representatives 
were  alone  within  the  provisions  of  section  757.  {Catt  v.  Carrvp- 
hell.)  Nor  do  the  subsequent  sections  have  any  application. 
The  first  clause  of  section  758  expresses  what  probably,  with- 
out any  affirmative  enactment,  would  be  the  rule,  and  the 
second  clause  relates  to  actions  on  contracts  exclusively.  Sec- 
tion 759  seems  to  relate  to  equitable  actions,  and  was  designed 
to  put  into  statutory  form  the  rule  declared  by  the  chancellor 
in  Leggett  v.  Dvhois^  (2  Paige,  211) ;  White  v.  BvZoid  (Id. 
475  ;  and  Hoffman  v.  Tredwell  (6  id.  308).  But  we  do  not 
think  that  the  right  of  a  party  to  the  continuance  of  an  action, 
by  or  against  the  representatives  of  a  deceased  party,  where 
the  cause  of  action  survives,  depends  upon  the  existence  of 
the  precise  circumstances  stated  in  section  757  or  the  follow- 
ing sections.  The  paramount  rule  is  declared  in  section  755, 
that  an  action  does  not  abate,  by  any  event,  if  the  cause  of 
action  survives  or  continues.  The  subsequent  sections  seem 
to  have  been  enacted  to  provide  for  special  cases  and  not  to 
limit  to  those  cases  only  the  power  of  the  court  to  continue  an 
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action.  It  had  been  held  that  on  the  death  of  a  sole  defend- 
ant, before  any  interest  had  accrued  to  him,  the  action  could 
only  be  continued  at  the  option  of  the  plaintiff.  {Keene  v. 
La  Fwrge,  1  Bosw.  671 ;  SouiUard  v.  DiaSj  9  Paige,  393.) 
Section  757  prescribes  a  uniform  rule  on  the  subject  appli- 
cable to  both  parties.  Section  758  is  supposed  to  have  made  a 
radical  change  in  the  rule  theretofore  adopted  in  respect  to  the 
survirability  of  a  cause  of  action  on  a  joint  contract,  in 
case  of  the  death  of  one  of  the  joint  contractors,  who  was  a 
surety.  {Randall  v.  Sackett^  77  K  Y.  480.)  The  purpose 
of  section  759  has  been  adverted  to.  In  our  opinion  the  plain- 
tiff was  entitled  to  a  continuance,although  the  circumstances 
do  not  bring  the  case  within  any  of  the  sections  following  sec- 
tion 755,  unless  his  laches  is  a  sufficient  answer  to  his  motion. 
It  was  decided  in  Eoans  v.  Cleveland  (72  N.  T.  486),  that 
the  statute  of  limitations  was  not  a  defense  to  a  legal  action 
which  the  court  had  permitted  to  be  revived  on  a  supplemental 
complaint,  after  the  death  of  the  original  plaintiff,  unless  the 
cause  of  action  was  barred  when  the  action  was  commenced,  ho  w- 
everlong  the  delay  between  the  death  of  the  plaintiff  and  the 
application  for  a  continuance.  In  equitable  actions,  according 
to  the  opinion  of  the  learned  judge  who  wrote  in  Coit  v.  Camp- 
belly  the  rule  which  prevailed  on  bills  of  revivor,  which  denied 
relief  when  the  bill  was  not  filed  until  a  period  had  elapsed  after 
the  appointment  of  an  administrator  or  representative  of  the 
decedent,  equal  to  the  period  of  legal  limitation  of  actions, 
should  be  followed  and  applied.  But  it  has  never  been  held  in 
this  court  that  an  unexplained  or  inexcusable  neglect  to  proceed 
for  a  long  period,  during  which  the  other  party  has  lost  his  means 
of  defense,  may  not  be  a  sufficient  ground  for  denying  a  con- 
tinuance. By  section  755  an  action  in  no  case  abates  by  the 
death  of  a  party,  where  the  cause  of  action  survives,  but,  as  an 
application  to  the  court  is  necessary  to  authorize  its  revival 
or  continuance,  the  court,  we  think,  may,  on  the  ground  of 
inexcusable  lucheSj  or  where,  otherwise,  irreparable  injury 
will  be  suffered,  deny  the  application.  Legal  rights  are  fre- 
quently lost  by  laches  where  no  question  of  the  statute  of  lim- 
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itatioiis  is  involved ;  and  we  think  the  right  to  a  continuance 
qf  an  action  on  the  death  of  a  party,  where  the  cause  of  action 
survives,  is  not  of  so  absohite  a  character  as  to  preclude  tlie 
court,  in  the  exercise  of  a  legal  discretion,  having  regard  to 
all  the  circumstances,  from  denying  a  continuance.  The 
power  of  the  court  to  deny  the  application  where  the  '^  delay 
has  been  unreasonable  and,  in  any  way,  damaging  to  the 
defendant,"  was  expressly  recognized  in  Evcms  v.  Cleveland. 
The  primary  duty  to  move  to  "continue  the  action  rested 
on  the  plaintiff.  Assuming  that  the  defendant  might  have 
compelled  a  revivor  by  the  plaintiff,  or,  in  the  alternative,  an 
abandonment  of  the  action,  this  does  not  excuse  the  laches 
of  the  plaintiff.  Section  761  only  applies  in  case  of  the  death  or 
marriage  of  a  plaintiff,  arid,  in  that  case,  authorizes  the  adverse 
party  to  apply  for  an  order  that  the  action  abate  unless  con- 
tinued by  the  proper  parties  within  a  specified  time. 

We  think  the  motion  was  properly  denied  in  this  case.  The 
action  was  not  brought  originally  until  the  statute  had  nearly 
run.  The  order  to  file  security  for  costs  was  made  and  served 
eight  years  before  this  motion  was  noticed,  and  has  never  been 
complied  with.  Park  died  three  and  a  half  years  before  the 
motion  was  made,  and  administrators  of  his  estate  were 
appointed  in  January,  1883.  The  plaintiff  apparently  waited 
until  the  parties  and  witnesses  against  him  were  dead  before 
attempting  to  proceed  with  the  action.  His  failure  to  file  the 
bond  would  entitle  the  representatives  of  Park  to  apply  for  a 
dismissal  of  the  action.  (Code,  §  3227.)  The  permission  to 
file  security  at  this  time  was  made  an  essential  part  of  the 
motion,  and  the  court  might  properly  deny  the  motion  for 
this  relief,  and  this  alone  would  justify  the  denial  of  the  whole 
motion. 

The  order  should  be  affirmed. 

All  concur. 

Order  affirmed. 
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Ill      oeQ 

The  People  ex  rel.  George  Kemp,  Appellant,  v.  ALBEtfr  F.     ^49  201 
D'Oench  as  Superintendent,  etc.,  Respondent.  "" 

The  act  of  1885  (Chap.  454,  Laws  of  1885),  which  provides  that  the  "height 
of  all  dwelling-houses  and  of  all  houses  used,  or  intended  to  be  used  as 
dwellings  for  more  than  one  family,  thereafter  to  be  erected  in  the  city 
of  New  York,  *  «  «  shall  not  exceed  *  *  *  eighty  feet  upon 
all  streets  and  avenues  exceeding  sixty  feet  in  width,"  does  not  apply  to 
hotels,  but  is  mainly  applicable  to  tenement  and  apartment  houses. 

It  seetns  that  the  legislature,  in  the  exercise  of  the  police  power  under  the 
Constitution,  had  power  to  pass  such  an  act. 

Where  an  application  to  the  superintendent  of  buildings  in  said  city  to 
approve  the  plans  and  specifications  for  an  addition  to  a  hotel  was  denied 
because  the  height  of  the  proposed  structure  was  over  eighty  feet,  held, 
a  mandamus  was  proper  to  compel  such  approval. 

(Argued  October  16.  1888;  decided  November  27,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Court  of 
Common  Pleas  for  the  city  of  New  York,  made  May  15, 
1888,  which  affirmed  an  order  of  Special  Term  denying 
an  application  for  a  peremptory  writ  of  mandamus  requiring 
the  superintendent  of  buildings  of  said  city  to  approve  the 
specifications  and  plans  for  a  proposed  addition  to  the  Buck- 
ingham hotel  in  said  city. 

The  relator's  application  for  such  approval  was  denied  upon 
the  ground  that  the  proposed  structure  was  more  than  eighty 
feet  in  height,  and  so  was  prohibited  by  the  act.  (Chap.  454, 
Laws  of  1885.)  ^ 

FTancis  Lynde  Stetson  for  appellant.  The  act  chapter 
454  of  the  Laws  of  1885,  in  so  far  as  it  undertakes,  without 
compensation,  to  absolutely  destroy  an  ancient  and  well  recog- 
nized right  of  property,  is  unconstitutional.  {Kdaey  v.  Kvng^ 
33  How.  Pr.  39-43 ;  Oom/tnonwealth  v.  Alger^  7  Push.  53, 
84;  VanderhUt  v.  Adams^  7  Cow.  349;  Wynehamfier  v. 
People^  13  N.  Y.  378.)  The  constitutionality  of  the  act 
can  be  affirmed  only  upon  the  theory  that  it  is  an  exercise 
of  the  police  power.  {People  ex  rel,  v.  Squires^  107  N.  Y. 
239 ;  In  re  Jacobs,  98  id.  98  ;  In  re  Otis,  90  id.  52.)  This 
police  power,  though   indefinite,  is   not  without  limitation. 
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(Tiedman's  Treatise,  439.)  '  It  is  not  possible  to  justify  such  a 
destruction  of  property  as  is  contemplated  by  the  act  of  1885, 
for  the  benefit  of  adjoining  lands,  either  public  or  private. 
{In  re  CTieesebrough^  78  N.  Y.  232.)  If  constitutional,  the 
statute,  being  in  derogation  of  common  right,  must  be  strictly 
construed.  {MiMerd  v.  R,  R.  Co.,  9  How,  Pr.  238-240; 
Wash:  OemeUry  v.  P.  P.  i&  O.  L  R.  R.  Co.,  68  N.  Y. 
591-694;  Vestry  Chelsea  v.  King,  17  C.  B.  [N.  S.]  629; 
Bumside  v.  Whitney,  21  K  Y.  149;  Potter's  Dwarris, 
240;  Van  Home  v,  Dorrance,  2  Dall.  304,  316;  Hart 
V.  Cleis,  8  Johns.  43;  Pomeroy's  note  to  Sedgwick  on 
Statutory  Construction  [2d  ed.]  271.)  The  legislature  did 
not  intend  to  include  within  the  operation  of  this  act  of  June 
9,  1885,  any  buildings  other  than  "  dwelling-houses,"  accord- 
ing to  the  meaning  of  that  term  as  theretofore  used  in  the 
building  laws  relating  to  New  York  city;  and,  as  thus 
employed,  the  term  "dwelling-house,"  did  not  include 
building  erected  specifically  and  exclusively  for  use  as 
a  "hotel."  {In  re  Paul,  94  K  Y.  497;  Laws  1815,  chap. 
155 ;  Laws  1823,  chap.  122 ;  Laws  1830,  chap.  291 ;  Laws 
1831,  chap.  212;  Laws  1833,  chap.  307;  Laws  1834,  chap. 
156,  220;  Laws  1849,  chap.  84;  Laws  1850,  chap.  120;  Laws 
1851,  chap.  66);  Laws  1856,  chap.  188 ;  Laws  1862,  chap.  356 ; 
Laws  1866,  chap.  873 ;  Laws  1867,  chap.  939 ;  Laws  1871, 
chap.  625 ;  act  of  1882,  chap.  410,  §§  476,  477, 499, 502 ;  Laws 
1887,  chap.  566,  §§  5,  26.)  While  it  is  true  that  for  some 
purposes  and  in  some  statutes  the  term  "dwelling-house" 
includes  a  "  hotel,"  such  not  being  the  invariable  meaning  of 
the  word,  it  is  not  so  to  be  construed  here  to  the  impairment 
of  relator's  right.  {State  v.  Troth,  36  K  J.  Law,  422 ;  Fire 
Department  v.  Buhler,  1  Daly,  391,  35  N.  Y.  177 ;  9  How. 
Pr.  238-240.)  Without  compensation  this  property  right 
cannot  be  diminished  merely  for  the  good  of  adjoining 
property.     (78  K  Y.  232.) 

WiUiam  Z.  Findley  for  respondent.      The  term  dwelling- 
house,  in  its  usual  and  ordinary  acceptation,  includes  a  hotel. 
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(Worcester's  Diet. ;  Penal  Code,  §§  492,  502  ;  Fire  Dept.  v. 
BuUer,  I  Daly,  391 ;  Laws  of  1887,  chap.  566,  §  5 ;  State 
V.  Troik^  36  N.  J.  L.  422.)  Both  the  natural  signification  of 
the  words  used,  and  the  reason  for  the  law  itself,  call  for  a 
construction  broad  enough  to  include  an  "  hotel "  as  among 
the  inhabited  buildings.  {Ilvdaon  Iron  Co,  v.  Alger ^  54 
N.  Y.  173-175 ;  Fi/re  DepU  v.  BuUer,  35  id.  181.)  The  act, 
being  a  police  regulation,  is  within  the  constitutional  powers 
and  prerogatives  of  the  legislature.  {Met,  Board  of  Health 
V.  Heker,  37  N.  Y.  668 ;  Health  Dept  v.  Krholl,  70  id.  530 ; 
P</a)ea  V.  Com,  of  Patents,  27  TJ.  S.  678.) 

Eabl,  J.  It  is  provided  in  the  act  chapter  454  of  the 
Laws  of  1885  that  "  the  height  of  all  dwelling  houses  and 
of  all  houses  used  or  intended  to  be  used  as  dwellings  for 
more  than  one  family  "  thereafter  to  be  erected  in  the  city  of 
New  York  shall  not  exceed  eighty  feet  in  streets  and  avenues 
exceeding  sixty  feet  in  width. 

We  have  no  doubt  of  the  competency  of  the  legislature  in 
the  exercise  of  the  police  power  under  the  Constitution  to  pass 
such  an  act,  and  the  sole  question,  therefore,  now  to  be  deter- 
mined is  whether  the  act  applies  to  hotels.  We  think  it  does  not. 
In  interpreting  statutes  the  words  used  should  receive  their 
ordinary  and  popular  import ;  and,  according  to  general  usage,  a 
dwelling-house  is  not  a  hotel  .and  a  hotel  is  not  a  dwelling- 
house.  Sometimes  it  may  be  that  the  word  "  dwelling-house  " 
should,  for  the  purpose  of  giving  the  statute  its  intended  effect, 
and  operation  embrace  hotels.  But  such  an  unusual  and 
extended  meaning  should  not  be  given  to  the  word  unless  it 
can  be  plainly  seen  that  such  was  the  legislative  intention. 
Here  we  have  no  reason  to  suppose  that  the  legislature 
intended  the  act  should  apply  to  hotels.  As  simple,  private 
dwelling-houses  are  rarely,  if  ever,  built  eighty  feet  high,  the 
main  purpose  of  the  act  must  have  been  to  regulate  the  height 
of  tenement  and  apartment  houses,  which  are  becoming  very 
numerous  in  New  York,  which  are  usually  built  in  the  midst 
SiOKFj^  —Vol.  LX VI .       46 


362 


Peoplk  V,  Jackson. 


[Nov., 


Statement  of  case. 


of  dwelKng-houses  and  in  which  several  families  live  and 
carry  on  all  the  operations  of  housekeeping.  There  is  not  the 
same  reason  for  regulating  the  height  of  hotels  not  usually 
built  in  the  midst  of  dwelling-houses,  which  are  mainly  occu- 
pied by  temporary  adult  guests,  which  are  under  the 
supervision  of  one  management  and  which  can  never  become 
very  numerous.  While  stores,  factories,  warehouses,  build- 
ings for  offices  and  numerous  other  buildings  may  be  erected 
without  any  restriction  as  to  height  we  can  see  no  reason  to 
suppose  that  the  language  used  in  this  act  was  meant  to 
embrace  hotels,  nearly  all  of  which  ill  the  city  of  New  York 
have  for  many  years  been  erected  of  greater  height  than  the 
limit  prescribed  in  the  act. 

The  orders  of  the  Special  and  General  Terms  should,  there- 
fore, be  reversed,  and  a  peremptory  writ  of  Tncmdcmm^  issued 
without  costs. 

All  concur. 

Ordered  accordingly. 
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The  People  of  the  State  of  New  Yoke,  Kespondent,  v. 

ViEoiL  Jackson,  Appellant. 

1  liT         362! 

il72  '205  It  seems  the  granting  or  refusal  of  a  motion  to  postpone  the  trial  of  a 
criminal  action  is  in  the  discretion  of  the  court,  and  its  decision  thereon, 
where  there  is  no  abuse  of  discretion,  is  not  reviewable  upon  appeal. 

Where  such  an  application  is  based  upon  the  ground  of  the  absence  of  a 
witness,  it  must  appear  to  the  court,  flrst,  that  the  witness  is  really 
Material;  second,  that  the  party  applying  has  been  guilty  of  no  neglect; 
third,  that  the  witness  can  be  had  at  the  time  to  which  the  trial  is 
deferred 

The  trial  of  an  indictment  for  murder  having  been  set  down  for  a  particu- 
lar day  the  court  ordered  an  adjourned  term  to  be  held  on  that  day,  and 
directed  a  specified  number  of  trial  jurors  to  be  summoned  to  attend. 
These  were  drawn  and  summoned  in  the  usual  manner,  and  the  court, 
because  of  their  service  during  the  four  weeks  session  preceding,  dis- 
charged the  original  panel  from  further  attendance.  Held,  that  this  fur- 
nished no  ground  for  a  challenge  '*  to  the  array  and  the  panel  of  jurors; " 
that  it  was  within  the  power  of  the  court  to  excuse  one  or  all  of  the 
jurors  originally  summoned  and  to  summon  any  number  of  others  it 
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deemed  necessary.    (Code  Crim.   Pro.   §^  358,   361;  Code  Civil  Pro. 
§§  34,  1033,  1058.) 

It  Htems  that  if  the  dismissal  of  the  regular  panel  was  erroifbous,  this  was 
not  a  ground  for  a  challenge  to  the  panel.    (Code  Crim.  Pro.  §  361.) 

A  variance  between  the  averment  in  such  an  indictment  and  the  proof  as  ' 
to  the  day  on  which  the  crime  was  committed,  is  immaterial  and  may  be 
disregarded,  or  the  indictment  may  be  amended.  (Code  Crim.  Pro. 
§§  293,  294,  295.)  It  is  sufficient  that  the  crime  was  committed  at  some 
time  prior  to  the  finding  of  the  indictment  and  that  it  can  be  so  under- 
stood from  its  allegations.    (Code  Crim.  Pro.  §§  280,  284.) 

With  the  consent  of  defendant,  a  photograph  representing  the  place  where 
the  homicide  was  conunitted,  was  put  in  evidence.  W. ,  a  witness  for 
the  prosecution,  who  was  present  when  the  photograph  was  taken  and 
who  had  seen  part  of  the  affair  from  a  window  near  by,  placed  three 
persons  in  the  highway  to  represent  the  positions,  which,  according  to 
his  recollection  the  deceased,  the  defendant  and  another  person  present 
at  the  homicide  occupied.  W.'s  testimony  as  to  that  fact  was  received 
under  objection  and  exception.     Ej&ld,  no  error 

Defendant's  counsel,  under  an  offer  to  show  that  he  carried  the  revolver 
with  which  the  crime  was  committed  to  protect  himself  from  a  threatened 
assault  by  one  W.,  offered  proof  of  threats  made  by  W.  against  defend- 
ant; there  was  no  suggestion  that  these  threats  had  come  to  defendant's 
knowledge.     Held,  that  the  offer  was  properly  rejected. 

(Argued  October  12,  1888;  decided  November  27,  1888.) 

Appeal  from  judgment  of  the  Court  of  Oyer  and  Terminer 
of  the  county  of  Oneida,  entered  April  20,  1888,  upon  a 
verdict  convicting  the  defendant  of  the  crime  of  murder  in 
the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

A.  Z?.  Knedcmd  for  appellant.  The  court  erred  in  grant- 
ing the  application  for  an  order  of  continuance  under  'the  cir- 
cumstances. (1  Burr.  510,  511 ;  1  Chit,  on  Crim.  Law,  492 ; 
Ogden  v.  Payne^  5  Cow.  15  ;  Hooker  v.  Rodgera^  6  id.  15 ;. 
People  V.  Vermilyea^  7  id.  368  ;  People  v.  Ilorton^  4  Park.  Cr. 
222;  1  Colby's  Crim.  Law,  308-310;  Comm.  v.  Knappy 
9  Pick.  496 ;  66  Cow.  577.)  It  was  error  to  discharge  the 
regular  panel  of  jurors,  because  of  four  weeks  service,  and 
make  the  additional  panel  a  sole  and  separate  panel,  and  the 
trial  judge  erred  in  overruling  the  challenge  to  the  array  and 
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panel  of  jurors.  {People  v.  Mallan^  3  Lans.  224 ;  People  v. 
Cwmnnings^  ^  Park.  343.)  The  jury  was  not  properly  con- 
stituted. (Code  of  Grim.  Pro.  subd.  1,  §§  359,  361,  362; 
People  V.  McCloskey,  5  Park.  308  ;  People  v.  CoXy  80  N.  Y. 
500 ;  Co.  on  Litt.  158  a ;  1  Arch,  on  Crim.  PI.  165,  and  note ; 
1  Denio,  281;  4  E.  D.  Smith's,  142;  1  Abb.  344;  Colby's 
Crim.  Law,  332 ;  Laws  of  1871,  chap.  16,  §  1  ;  Pier%(m  v. 
People^  79  N.  Y.  428 ;  People  v.  Kenny,  31  id.  330 ;  People 
V.  Ferris,  36  id.  129 ;  People  v.  Fri^ery,  2  Keyes,  424 ;  People 
V.  CoU,  3  Hill,  432;  1  Park.  Cr.  611 ;  3  id.  343;  3  Lans. 
224 ;  Code,  §  1171 ;  5  Park.  Cr.  308 ;  53  N.  Y.  165 ;  37  id. 
405;  3  HiU,  194;  54  N.  Y.  334;  1  id.  519;  2  Johns.  260; 
25  Barb.  29 ;  4  Denio,  10 ;  3  Hun,  477 ;  96  N.  Y.  116 ;  76 
id.  279-283.)  Under  the  variance  in  the  indictment  and  the 
proof  in  regard  to  time,  conviction  was  erroneous.  (1  Bish. 
on  Crim.  Pro.  §§  386,  389 ;  4  N.  Y.  Crim.  Eep.  547,  593 ; 
Code  of  Crim.  Pro.  §  2b0.)  It  was  error  in  the  trial  judge  to 
admit  the  evidence  of  the  witness  Wasmuth  that  he  had 
placed  persons,  previous  to  the  taking  of  the  photographs,  "to 
occupy  the  positions  claimed  to  have  been  occupied  by  the 
deceased,  his  wife  and  the  defendant,  during  the  struggle.  (Peo- 
ple V.  Ruloffy  45  K  Y.  213  ;  HaynesY  MoDermoU,  82  id.  42 ; 
People  V.  Cowley,  83  id.  465 ;  76  Penn.  St  340 ;  1  Abb.  Ct. 
App.  453 ;  53  K  Y.  165 ;  2  id.  514 ;  20  Hun,  156,  166 ;  95 
N.  Y.  252,  316 ;  98  id.  56.)  If  the  evidence  falls  within  the 
range  of  ordinary  intelligence,  tlien  it  was  not  the  subject  of 
expert  testimony.  (96  N.  Y.  408.)  No  evidence  could  be 
given  merely  for  the  purpose  of  establishing  a  tendency,  on  the 
part  of  the  accused,  of  perpetrating  a  similar  offense,  or  to 
show  motive  or  intent,  nor  was  it  pertinent  to  the  issues.  It 
tended  to  degrade  the  witness,  and  he  was  privileged  from 
answering.  (24  N.  Y.  298 ;  72  id.  571 ;  37  id.  309,  310 ;  76 
id.  291 ;  56  id.  363  ;  87  id.  63 ;  53  id.  165 ;  93  id.  470 ;  94  id. 
144 ;  1  Qreenl.  on  Ev.  457 ;  107  K  Y.  427 ;  55  id.  81 ;  56 
id.  591 ;  104  id.  481.)  Specific  acts  cannot  be  shown.  Gen- 
eral bad  character  only  is  provable.  (1  N".  Y.  519;  58  id. 
-561;   4  Seld.  521;    95  id.  252;   47  id.  187;    98  id.  57;   64 
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id.  334;  18  id.  546.)  It  was  error  in  the  trial  judge  to 
exclude  the  evidence,  offered  in  the  defendant's  behalf,  tend- 
ing to  show  that  one  Wing  had  had  trouble  with  the  defend- 
ant, and  had  made  threats  upon  Jackson's  life,  and  that  the 
defendant  had  armed  himself  through  fear  of  Wing's 
threatened  assaults.  (36  N.  Y.  431 ;  2  Colby's  Grim.  Law, 
183,  194,  §  8 ;  38  N.  Y.  281 ;  44  id.  22 ;  14  id.  567 ;  66  id. 
221 ;  2  Colby's  Grim.  Law,  187,  199,  §  16;  96  N.  Y.  340;  31 
id.  330 ;  3  Wait's  L.  and  P.  [5th  ed.],  Presumptions,  427 ; 
1  Greenl.  on  Ev.,  part  1,  chap.  4,  §  34 ;  65  N.  Y.  322.)  Pre- 
meditation and  deliberation  must  both  be  proven.  (88  N.  Y. 
117.)  Neither  of  them  can  be  deduced  merely  from  the  fact 
of  homicide.     (49  N.  Y.  137  ;  53  id.  155 ;  106  id.  303.) 

Thomas  S.  Jones  for  respondent.  The  weapon  was  selected 
and  the  shots  discharged,  with  a  palpable  design  to  effect 
death;  no  other  inference  is  reasonable.  {People  v.  Beck- 
withy  103  N.  Y.  366.)  A  rational  agent  must  be  taken  to 
contemplate  and  intend  the  natural  and  immediate  conse- 
quences of  his  own  act.  {Foster  v.  People^  50  N.  Y.  609 ; 
People  v.  Conroy^  97  id.  77,  78.)  While  there  must  be 
deliberation  and  premeditation  to  constitute  murder  in  the 
first  degree,  there  is  no  time  prescribed  within  which  these 
operations  of  the  mind  must  occur ;  it  is  sufficient  if  their 
exercise  was  accomplished  and  the  deed  was  done,  resulting 
in  death.  {People  v.  HawMns^  109  N.  Y.  411, 412 ;  Leighton 
V.  People,  88  id.  117-120 ;  People  v.  Beckwith,  103  id.  178 ; 
People  v.  Clark,  7  id.  385.)  To  constitute  murder  in  the 
first  degree,  a  design  to  kill  must  precede  the  killing,  but 
when  the  time  is  sufficient,  it  matters  not  how  brief.  {People 
v.  Majone,  91  N.  Y.  211 ;  People  v.  Keirnan,  4  N.  Y.  Grim. 
Rep.  88,  91-93 ;  People  v.  Conro^j,  97  id.  62,  78,  79 ;  People 
V.  Bechwith,  103  id.  366-368 ;  Fiery  v.  People,  2  Abb.  Gt. 
App.  Dec.  219;  Pe(yple  v.  Jones,  99  N.  Y.  667, 668.)  The  kill- 
ing  was  not  in  self-defense.  The  jury  was  authorized,  in  view 
of  contradictions  and  interest,  to  discredit  the  whole  or  part 
of  defendant's  story,  and  rely  on  the  proof  of  circumstances- 
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and  eye-witnesses.  (1  Greenl.  on  Ev.  §  218  ;  PeojpU.y.  BecJc- 
with^  103  N.  Y.  368.)  Defendant  did  not  attempt  to  escape 
or  avoid  attack,  as  he  slionld  have  done.  {People  v.  StUlivariy 
Y  N.  Y.  396  ;  People  v.  Cole,  4  Park.  35 ;  S/iorten  v.  People, 
2N.  Y.  193-203  ;  J'eople  v.  Bechwith^  103  id.  366 ;  Whart.  on 
Crim.Ev.  [9th  ed.]  §  69.)  The  jury  had  the  right  to  consider  tliis 
admission  to  call  Mrs.  Metcalf  in  determining  the  truth  of 
defendant's  story.  {Wyle  v.  ^\  R.  B,  Co.,  53  N.  Y.  156.) 
The  contradictory  statements  made  to  Francisco  and  Hunger, 
as  compared  with  defendant's  testimony,  aflford  evidence  of  evi! 
intent.  {People  v.  Conroy,  97  N.  Y.  80,  81.)  The  dismissal 
of  the  Vegular  panel  at  the  end  of  four  weeks  session  of  circuit, 
April  seventh,  was  not  ground  of  challenge  to  panel  of  jurj\ 
(Code  of  Grim.  Pro.  §  362 ;  Code  of  Civ.  Pro.  §§  34,  3350.) 
The  rulings  on  challenges  for  principal  cause  and  implied 
bias  were  right,  but,  as  the  defendant  obtained  a  jury 
without  having  exhausted  his  peremptory  challenges,  an 
erroneous  ruling  in  that  behalf  would  not  have  injured 
defendant.  {People  v.  Ca/rpenter,  102  N.  Y.  239-243.) 
The  objections  to  evidence,  and  motion  to  discharge  the 
prisoner  because  the  indictment  charged  the  crime  to  have 
been  committed  January  30, 1888,  instead  of  January  29,  1888, 
were  properly  disposed  of.  (Code  Crim.  Pro.,  §§  29S-295 ; 
People  V.  Johnson,  104  N.  Y.  213.)  The  defendant  was 
not  entitled  to  give  declarations  in  his  own  behalf,  after 
the  commission  of  the  crime.  {People  v.  Beal,  42  N.  Y. 
275,  279,  282.)  The  charge  was  correct  as  to  deliberation 
and  premeditation.  {PeopU  v.  Convoy,  97  N.  Y.  78  ;  People 
V.  Beckwith,  103  id.  368;  PeopU  v.  Majone,  91  id.  211; 
People  V.  Dimick,  107  id.  13.)  The  judge  correctly  charged 
that  the  inference  is  if  a  man  points  a  loaded  revolver  at  the 
vital  part  of  another,  and  fires  a  ball  into  him,  knowing  what 
he  was  doing,  he  intended  to  effect  death.  {People  v.  Bech- 
with,  103  N.  Y.  366 ;  People  v.  Bogers,  13  Abb.  [N.  S.]  376  ; 
People  V.  Convoy,  97  N.  Y.  77.)  A  single  phrase  in  a  charge 
in  a  criminal  action,  isolated  from  the  rest,  if  found  to  be 
erroneous,  will  not  be  ground  for  reversal,  if  the  whole  charge 
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properly  instructs  the  jury,  and  it  can  be  seen  that  the  erro- 
neous portion  did  not  mislead  the  jury  or  influence  the  verdict. 
{People  V.  Dimick,  107  N.  Y.  13-26.) 

Danforth,  J.  The  matters  to  be  determined  relate  to  the 
rulings  of  the  court  upon  questions  raised  by  defendant's 
counsel  before  the  commencement  of  the  trial  and  during  its 
progress.  The  first  was  on  an  appUcation  to  the  court,  made 
March  19th,  for  a  postponement  of  the  trial  to  the  November 
term.  It  was  refused.  The  court  had  power  to  grant  the 
application,  but  the  affidavits  presented,  apart  from  the  absence 
of  the  witness,  showed  nothing  more  than  that  the  private  and 
personal  convenience  of  the  defendant  or  his  counsel  would  be 
promoted  by  the  delay  asked,  and  the  judge  might  well  con- 
clude that  a  failure  to  proceed  would  be  inconsistent  with  the 
due  course  of  public  justice.  So  far  as  the  application 
depended  on  the  absense  of  a  witness,  the  case  of  £tnff  v. 
D^Eon  (1  W.  Black.  510),  is  in  point.  Upon  a  like  application 
Lord  Mansfield  said,  "  to  put  off  a  trial  it  must  appear  (1) 
that  the  witness  is  really  material  and  appears  to  the  court  to  be 
so  ;  (2)  that  the  party  who  applies  has  been  guilty  of  no  neglect ; 
(3)  that  the  witness  can  be  had  at  the  time  to  which  the  trial 
is  deferred ; "  and  I  believe  that  nothing  less  than  these  concur- 
ring facts  has  at  any  time  been  held  to  be  sufficient.  In  the 
case  before  us  the  prisoner  met  none  of  the  conditions.  His  affi- 
davit only  averred  "  that  there  are  two  witnesses,  ladies  by  the 
name  of  Harrington,  who  are  material  witnesses  for  deponent, 
without  the  benefit  of  whose  testimony  deponent  caimot 
safely  proceed  to  the  trial  of  said  indictment,  as  he  is  advised 
by  his  said  counsel,  after  fully  and  fairly  stating  to  him  what 
he  expects  to  prove  by  said  witnesses,  and  as  deponent  verily 
believes.  That  neither  their  names  or  addresses  or  residences 
can  be  learned,  and  he  cannot  procure  their  attendance  at  this 
term  of  court." 

The  affidavit  of  his  attorney  is,  "  that  deponent  was  informed 
by  several  persons,  and  among  others,  witnesses  who  were 
sworn  before  the  grand  jury,  that  there  was  and  is  a  person 
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who  was  an  eye-witness  to  the  transaction  or  alleged  crime 
with  which  defendant  stands  charged,  who  ran  away  as  soon 
as  the  shooting  concluded,  whose  name  is  unknown,  and  whose 
residence  is  unknown,  and  who  has  not  divulged  his  secret,  so 
that  either  what  he  saw,  his  name  or  residence,  can  be  learned ; 
that  such  is  the  current  rumor  about  the  village  where  the 
alleged  murder  occurred,"  adding  that  in  his  opinion  the  "  evi- 
dence of  such  witness  is  very  material  and  essential  to  the 
defendant." 

The  question  as  presented  hardly  calls  for  the  exercise  of 
any  legal  discretion.  It  seems  destitute  of  merit  and  not  the 
proper  subject  of  review  upon  appeal,  but  in  view  of  the 
importance  of  the  case  we  have  considered  it.  The  trial  judge 
did  not  err  in  its  decision. 

Second.  It  is  claimed  that  "  the  trial  judge  erred  in  over- 
ruling the  challenge  to  the  array  and  panel  of  jurors." 

It  was  alleged  that  the  offense  charged  upon  the  defendant 
was  committed  in  the  towii  of  Augusta,  Oneida  county,  on 
the  30th  of  January,  1888.  He  was  at  once  arrested  and  at 
the  Oneida  Oyer  and  Terminer,  commencing  March  12, 1888, 
indicted  for  murder.  He  was  arraigned  on  the  fifteenth 
of  March.  He  plead  not  guilty,  and  his  motion  to  postpone 
being  denied,  the  trial  was  iset  down  for  April  ninth.  The 
court  ordered  an  adjourned  term  of  the  Oyer  and  Terminer 
to  be  held  on  that  day  and  directed  one  hundred  and  twenty- 
five  trial  jurors  to  be  summoned  to  attend  at  that  time.  These 
were  drawn  and  summoned  in  the  usual  manner,  and  the 
court,  because  of  their  service,  discharged  from  further 
attendance  all  jurors  of  the  original  panel  who  had  attended 
and  served  during  the  four  weeks  session  of  the  court  The 
district  attorney  moved  the  trial  of  the  defendant,  and  his 
counsel  "  objected  to  and  challenged  the  array  and  the  panel 
of  jurors,"  upon  various  grounds,  all  of  which,  however,  save 
one  were  afterwards  abandoned,  the  prisoner's  counsel  stating 
^^  that  his  challenge  was  directed  to  and  intended  to  raise  the 
question  as  to  the  legality  of  the  discharge  by  the  court  of  the 
jury  originally  sunmioned  for  the  Circuit  and  Oyer  and  Ter- 
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miner,  and  which,  it  was  admitted  in  open  court,  were,  after  a 
four  weeks  session  and  service,  discharged  for  the  term  and 
this  present  panel  summoned  in  its  stead." 

The  Code  of  Criminal  Procedure  permits  a  challenge  to 
the  panel  (§  361),  but  provides  that  "it  can  be  founded  only 
on  a  material  departure,  to  the  prejudice  of  the  defendant, 
from  the  forms  prescribed  by  the  Code  of  Civil  Procedure, 
in  respect  to  the  drawing  and  return  of  the  jury ^  or  on  an 
intentional  omission  of  the  sheriff  to  summon  one  or  more  of 
the  jurors  drawn." 

The  objection  now  relied  upon  indicates  no  error.  The 
dismissal  of  the  regular  panel,  if  erroneous,  is  not  within  the 
section  cited.  That,  by  explicit  language,  is  confined  to  acts 
of  omission  from  a  prescribed  procedure.  In  the  Oyer  and 
Terminer  the  trial  jury  is  formed  as  prescribed  in  the  Code  of 
Civil  Procedure  (Code  of  Crim.  Pro.  §  358),  and  for  that 
court,  whether  held  by  original  appointment  or  by  adjourn- 
ment, any  number  of  trial  jurors  may  be  summoned  by 
direction  .of  the  court  and  whensoever  it  deems  necessary. 
(Code  of  Civil  Pro.  §§  34,  1058.)  So,  also,  in  the  discretion 
of  the  court,  a  juror  may  be  excused,  and  as  one  may  be,  so 
may  all.  (§  1033.)  Continued  service  by  a  juror  for  four 
weeks  might  reasonably  lead  the  trial  court  to  the  conclusion 
that  public  interest,  as  well  as  that  of  the  juror,  required  a 
change  or  permitted  his  relief. 

Tliird.  The  indictment  charged  that  the  crime  was  com- 
mitted on  the  thirtieth  day  of  January ;  the  evidence  showed 
that  it  was,  in  fact,  committed  on  the  twenty-ninth  of  January. 
The  variance  was  unimportant  ana  properly  disregarded.  It 
is  enough  that  the  crime  was  committed  at  some  time  prior  to 
the  finding  of  the  indictment,  and  that  it  could  be  so  under- 
stood from  its  allegations.  (Code  of  Crim.  Pro.  §§  280,  284, 
sub.  3.)  The  indictment  might,  indeed,  have  been  amended 
(Code  of  Crim.  Pro.  §§  293,  294,  295),  but  that  was  not  neces- 
sary for  the  preservation  of  any  right  of  the  defendant. 

Fourth,  That  the  court  erred  in  the  admission  of  evidence : 
SicKBLs— Vol.  LXVI.      4T 
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(1.)  A  photograph  had  been  put  in  evidence,  not  only  with- 
out objection  from  the  defendant,  but  with  liis  consent,  to 
show  the  place  where  the  homicide  was  committed.  It  repre- 
sented a  street  scene,  and  among  other  houses  the  one  occupied 
by  the  deceased  in  his  life-time.  Wasrauth,  whose  testimony- 
is  hereinafter  referred  to,  from  his  own  window  had  seen  part 
of  the  aflfair  and  the  situation  of  the  parties.  He  was  present 
when  the  photograph  was  taken,  and  placed  three  persons  in 
the  highway  to  represent  the  position  which,  according  to  his 
recollection,  they  occupied  at  the  time  in  question.  His  testi- 
mony as  to  that  fact  was  objected  to,  and  its  admission  is 
assigned  as  error.  The  arrangement  was  not  exact,  but  it  was 
matter  of  description  and  served  to  indicate  in  a  general  way 
the  impression  left  upon  the  mind  of  the  witness.  It  aided 
his  oral  statement  and  was  an  essential  and  proper  explanation 
of  the  circumstances  attending  the  taking  of  the  picture  and 
of  the  picture  itself. 

(2.)  The  defendant  visited  the  wife  of  Metcalf  the  night 
before  the  shooting,  and  remained  in  her  bedroom  for  several 
hours ;  he  was  there,  as  on  many  former  occasions  he  had 
been,  for  an  illicit  purpose,  and  evidence  was  given  that  the 
overcoat  worn  that  night  contained  a  stocking  with  a  stone  in 
it,  described  by  the  defendant  as  a  slung-shot.  It  is  now  made 
a  point  that  the  defendant  was  not  permitted  to  show  why  he 
carried  it.  This,  if  well  founded,  might  present  a  serious 
question,  but  we  have  carefully  examined  the  record,  especially 
at  the  folios  referred  to  by  the  defendant,  and  find  no  evi- 
.dence  of  such  exclusion. 

Fifth,  That  evidence  was  improperly  excluded. 

(1.)  The  shooting  was  from  a  revolver,  and  the  defendant's 
counsel,  in  answering  the  plaintiff's  case,  said :  "  I  desire  to 
show,  if  the  court  please,  that  Mr.  Frederick  Wing  assaulted 
the  defendant  about  July  last  in  the  saloon  of  Edward  TTas- 
muth,  in  the  village  of  Augusta  Centre.  That  there  they 
had  a  quarrel,  Wing  and  the  defendant,  and  that  "Wing 
threatened  the  defendant's  life.  I  shall  produce  an  array  of 
witnesses  to  show  that  Wing  threatened  tlie  defendant's  life, 
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and  has,  repeatedly,  since.  That  the  defendant  carried  the 
revolver  which  he  had  on  his  person  to  guard  against  a  threat- 
ened assault  by  Frederick' Wing.  As  bearing  upon  the  ques- 
tion of  premeditation  and  deUberation  in  the  carrying  of  this 
revolver,  I  desire  to  show  the  fact  in  reference  to  that  assault, 
and  of  his  threats ;  to  show  that  one  of  those  threats  was  made 
about  a  week  before  this  homicide.  I  shall  show  that  he  pur- 
chased his  revolver  after  that  fracas."  And  the  trial  judge 
replied :  "  I  do  not  think  the  evidence  is  admissible  at  this 
stage  of  the  case,  but  I  will  allow  you  to  proceed  for  the 
present  on  the  line  of  the  examination  which  you  offer." 

The  defendant's  counsel  thereupon  gave  evidence  by  one 
witness  of  threats  made  by  Wing  to  Jackson,  and  offered 
another  to  testify  that  he  had  heard  from  Wing  similar  threats. 
This  was  objected  to  and  excluded.  There  was  no  suggestion 
that  they  had  come  to  the  defendant's  knowledge.  Without 
that  they  were  unimportant,  for,  if  not  communicated  to  the 
defendant,  they  could  have  had  no  influence  upon  his  con- 
duct. It  was,  no  doubt,  competent  for  the  defendant  to 
explain  the  possession  and  carrying  of  the  revolver,  and  he 
was  not  prevented  by  the  court  from  doing  so.  But,  although 
a  witness  in  his  own  behalf,  he  gave  no  explanation  of  that 
fact  until,  on  cross-examination,  he  was  asked  by  the  district 
attorney  as  to  the  occasion,  and  he  explained,  that  a  week 
before  the  homicide  he  had  taken  the  revolver  from  his  drawer 
and  put  it  in  the  pocket  of  his  "  best  pants,"  to  take  with 
him  to  his  mill  to  see  if  he  "  could  shoot  a  rat,"  and  on  the 
day  in  question  he  put  on  "  the  same  pants,"  the  revolver 
still  remaining  in  the  pocket.  lie  made  no  mention  of  Wing, 
or  apprehension  of  danger  from  any  source. 

Sixth.  That  there  is  no  evidence  of  premeditation  or  delib- 
eration.    To  us  it  seems  otherwise.*         *         *  *  * 

A  Jury  might  fairly  say,  not  only  that  the  pistol  was  with 
him  as  a  mode  of  preparation,  but  that  in  the  manner  of  possess- 
ing himself  of  it  when  its  use  was  desirable  in  the  perpetration 

*  The  omitted  portion  of  the  opinion  is  taken  up  with  a  consideration  of 
the  evidence  upon  the  question  of  deliberation  and  premeditation. 
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of  his  design,  there  was  manifested  such  exercise  of  thought  and 
contrivance  as  denoted  the  presence  of  judgment  and  reason, 
rather  than  the  violent  and  imgovemable  passion,  either  of 
fear  or  anger.  They  have,  indeed,  said  by  their  verdict  that 
the  circumstances  of  the  case  and  the  credible  evidence  point 
with  irresistible  force  to  a  crime  committed  intentionally  and 
with  premeditation  and  deliberation. 

Some  other  exceptions  were  taken  by  the  learned  counsel 
for  the  defendant.  They  are  unimportant  No  right  of  the 
defendant  was  prejudiced  by  any  ruling  during  the  trial ;  we 
find  no  misdirection  on  the  part  of  the  judge,  nor  any  reason 
to  doubt  that  the  verdict  was  reached  after  a  fair  and  full 
consideration  of  the  case  by  the  jury.  We  think  that  it 
reflects  the  very  truth  of  the  issue  and  justice  requires  that  it 
should  be  made  effective. 

The  judgment  and  conviction,  therefore,  should  be  aflSrmed. 

All  concur,  except  Gray,  J.,  not  voting. 

Judgment  affirmed. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
Christopher  R.  Eobert,  as  Executor,  etc. 

The  will  of  R.  gave  liLs  residuary  estate  to  five  beneficiaries,  his  four 
children  and  a  college,  in  unequal  proportions,  two  children  to  whom 
advances  had  been  made  prior  to  the  making  of  any  will  by  the 
testator  receiving  less  than  the  others.  The  will  provided  that  **  any 
moneys  or  indebtedness  *'  that  should  appear  upon  the  testator's  inven- 
tories or  books  of  account  charged  as  "due  him  from  any  of  said  benefi- 
ciaries during  his  lifetime  as  an  outstanding  or  unsettled  account "  at  the 
time  of  his  decease  should  be  considered  as  forming  part  of  his  estate, 
and  a  discharge  thereof  by  his  executors,  should  be  considered  as  so 
much  payment  and  should  be  deducted  from  the  share  of  such  beneficiary, 
but  without  interest,  unless  some  obligation  **  securing  such  indebtedness  " 
should  be  found  among  the  testator's  assets  upon  which  interest  had  been 
paid  or  charged,  in  which  case  it  was  declared  "  the  said  indebtedness 
sliall  continue  to  be  charged."  It  was  also  declared  that  any  moneys 
which  should  appear  in  his  books  charged  to  either  of  said  bene- 
ficiaries "  to  a  furniture  or  allowance  account "  should  not  be  debited  to 
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such  beneficiary  on  settlement  of  the  testator's  estate,  but  should  be 
.  **  considered  as  a  gift."  Held,  that  the  provision  directing  a  deduction 
for  indebtedness  contemplated  an  actual  indebtedness  which  might  have 
been  enforced  by  the*testator  in  his  lifetime,  and  so  did  not  include  the 
advances  above  mentioned,  which  were  entered  in  his  books  and  charged 
to  said  children  aa  advances,  and  in  his  inventories  up  to  the  time  of  the 
execution  of  a  will  as  "  unavailable  assets,"  although  included  as  part  of 
the  estate  "  for  distribution; "  it  appearing  that  in  subsequent  inventories 
they  were  not  so  included. 

(Argued  October  17,  1888;  decided  November  27,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  first  judicial  department,  entered 
upon  an  order  made  October  21, 1886,  which  affirmed  a  decree 
of  the  surrogate  of  the  county  of  New  York  on  final  settle- 
ment of  the  accounts  of  Christopher  R.  Robert,  as  executor 
of  the  will  of  Christopher  R.  Robert,  deceased. 

The  surrogate  charged  to  and  deducted  from  the  share  of 
the  testator's  son,  Frederick  Robert,  under  the  residuary 
clause  of  the  will,  $20,000,  and  of  his  daughter  Jane  R. 
Corning  $50,000.  The  said  legatees  excepted  to  these  charges, 
and  the  question  on  appeal  was  simply  as  to  the  legality  of 
these  deductions. 

The  provisions  of  the  will  in  question  are  as  follows : 

^^  Fourthly.  All  the  rest,  residue  and  remainder  of  my 
estate,  real  and  personal,  whatsoever  or  wheresoever,  as  well 
that  I  now  have  as  that  which  I  may  hereafter  acquire  and 
die  possessed  of  or  entitled  to  (except  such  as  is  herein  other- 
wise disposed  of)  I  order  and  direct  my  executors  hereinafter 
named,  or  such  of  them  as  shall  qualify  and  act,  the  sur- 
vivors and  survivor  of  them,  to  sell  and  dispose  of,  *  *  * 
and  after  disposing  of  my  said  real  and  personal  property,  and, 
deducting  from  the  proceeds  thereof  all  necessary  expenses 
and  charges,  also  the  thirty  thousand  dollars  bequeathed  my 
wife  as  before  mentioned,  to  divide  the  remainder  into  fifty 
equal  parts ;  and  if  my  son  Christopher  R.  Robert,  Jr.,  be 
then  Hving,  to  pay  over  to  him  twelve  equal  parts  thereof, 
but,  in  case  of  his  death  prior  to  such  distribution,  upon  such 
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distribution  to  pay  over  the  Baid  twelve  parts  to  his  lawful 
issue  in  equal  portions,  sliare  and  share  alike. 

"And  if  my  son  Frederick  Robert  be  living  at  the  time  of 
such  distribution,  to  pay  over  to  him  eleven  of  tlie  said  equal 
parts,  but,  in  case  of  his  death  prior  to  such  distribution,  upon 
such  distribution  to  pay  over  the  said  eleven  parts  to  his  law- 
ful issue  in  equal  portions,  share  and  share  alike. 
.  "And  if  my  son  Howell  W.  Kobert  be  living  at  the  time  of 
such  distribution,  to  pay  over  to  him  twelve  of  the  said  equal 
parts,  but,  in  case  of  his  death  prior  to  such  distribution, 
upon  such  distribution  to  pay  over  the  said  twelve  parts  to 
his  lawful  issue  in  equal  portions,  share  and  share  alike. 

"And  if  my  daughter  Jane  R.  Coming  be  living  at  the 
time  of  such  distribution,  to  pay  over  to  her  five  of  the  said 
equal  parts,  but,  in  case  of  her  death  prior  to  such  distribu- 
tion, upon  such  distribution  to  pay  over  the  said  five  parts  to 
her  lawful  issue  in  equal  portions,  share  and  share  alike. 

"And  upon  such  division  to  pay  over  to  '  the  trustees  of 
Robert  College  of  Constantinople '  ten  of  such  equal  shares, 
which  with  the  other  bequests  herein  made  to  the  said  trus- 
tees of  said  college  are  for  the  endowment  fund  of  the  said 
college,  and  the  money  derived  from  the  said  bequests  is  to 
be  invested  in  bond  and  mortgage  on  improved  productive 
real  property  in  fee  simple,  in  the  city  of  New  York  or 
Brooklyn,  worth  double  the  amount  loaned  at  a  low  valuation  — 
the  income  only  to  be  used  for  the  general  uses  and  pur- 
poses of  the  said  college. 

"  In  case  the  said  college  shall  be  discontinued,  then  I  will 
that  the  said  bequest,  as  well  as  any  other  bequests  herein 
made  to  the  said  college  shall  be  applied  by  the  said  trustees 
of  said  college,  in  such  manner  as  they  may  deem  best  for 
the  general  purposes  of  evangelical  and  Protestant  education 
among  any  of  the  nationalities  of  the  Turkish  Empire. 

"  Sixthly.  All  moneys  or  indebtedness,  which  shall  appear 
upon  any  inventory  or  ledger  or  books  of  account,  kept  by 
me,  or  under  my  direction,  charged  as  due  to  me  from  him, 
or  either  of  my  said  children,  or  Robert  College  of  Constant!- 
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nople,  during  my  lifetime,  and  as  an  outstanding  or  unsettled 
account  at  the  time  of  my  deceai>e,.  whether  with  or  without 
security,  shall  be  considered  as  forming  part  of  my  estate  men- 
tioned or  referred  to  in  the  fourth  article  of  this  my  will,  and 
a  discharge  from  such  indebtedness  by  my  executors  shall  be 
deemed  and  taken  as  an  equivalent  to  an  equal  amount  paid 
such  college,  child  or  children,  on  account  of  its,  his,  her  or 
their  share  and  portion  under  this  my  will. 

"And  my  executors  are  hereby  directed  to  deduct  the 
amount  of  such  indebtedness  from  such  respective  share  or 
portion,  but  no  interest  is  to  be  charged  upon  or  added  to  any 
such  indebtedness,  except  in  case  a  bond,  note  or  other  obli- 
gation, securing  such  indebtedness,  be  found  among  my  assets, 
upon  which  said  bond,  note  or  obligation  interest  has  been 
paid  or  charged,  in  which  case  the  said  indebtedness  shall  con- 
tinue to  be  charged  with  interest. 

"  Any  items  or  charges  which  may  appear  in  any  account  of 
my  private,  personal  or  family  expenses  shall  not  be  included 
or  charged  as  such  indebtedness.  Nor  shall  any  moneys  which 
shall  appear  on  my  books  charged  to  either  of  my  said  children 
to  a  furniture  or  allowance  account  be  debited  to  such  child 
on  the  settlement  of  my  estate,  but  the  same  is  considered  as 
a  gift  made  by  me  to  such  child  during  my  lifetime." 

The  ledger  account  of  Frederick  Robert  shows  a  debit 
January  1,  1876,  when  the  account  was  closed,  of  $20,000. 
The  account  commences  with  an  item  under  date  of  February 
22,  1864,  "To  cash,  $20,000;"  and  the  entry  in  the  day-book 
is  in  the  following  language : 

"  Advanced  to  Frederick  Robert,  on  account  of  his  portion 
of  my  estate,  in  order  to  enable  him  to  go  into  business,  which 
is  to  be  cliarged  him  on  settlement  of  my  estate,  but  no 
interest,  $20,000." 

The  ledger  account  of  Mrs.  Jane  R.  Corning  closes  with  a 
balance  under  date  of  January  1,  1874,  on  the  debit  side,  of 
$50,000.  This  account  commences  with  an  item,  under  date 
of  May  6,  1864,  "  To  cash,  $50,000."  The  entry  on  the  day 
book  is  as  follows : 
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"  Paid  John  II.  Sherwood,  for  the  house  aud  lot  No.  8  East 
Fortieth  street,  which  I  have  given  to  my  danghtei^ 
Mrs.  Jane  R.  Coming,  by  deed  from  the  said  Sherwood,  as  her 
separate  property,  and  as  a  part  of  her  share  in  my  estate.  I 
charge  the  amount  to  her,  but,  though  counted  as  part  of  my 
assets,  no  interest  is  to  be  charged  thereon." 

The  claim  of  the  executor  was,  tliat  a  discharge  of  these 
items  was  to  be  deemed,  under  the  sixth  clause  of  the  will,  as 
the  payment  to  Frederick  Robert  and  Jane  R.  Corning,  of  so 
much  of  their  shares  in  the  residuary  estate. 

Further  material  facts  are  stated  in  the  opinion. 

Edward  C,  Perkins  for  Frederick  Robert,  appellant.  The 
advance  made  to  this  appellant  does  not  come  within  the  plain 
definition,  contained  in  the  sixth  clause,  of  the  sums  which 
the  testator  intended  to  be  deducted  by  the  executors  from 
the  residuary  bequests.  {Chase  v.  Ewing^  51  Barb.  613.) 
The  sixth  clause  has  already  been  judicially  construed  by  this 
court  in  accordance  with  our  contention.  {Robert  v.  Coming^ 
88  N.  Y.  225,  241.) 

Esek  Coxoen  and  Charles  F,  Stone  for  appellants.  An 
"  advancement "  in  law  is  an  irrevocable  gift  by  a  parent  who 
afterwards  dies  intestate  of  the  whole,  or  a  part  of  what  it  is 
supposed  the  child  will  be  entitled  to,  on  the  death  of  the  party 
making  the  advancement.  (1  Grant's  Cases,  part  370.)  The 
amount  of  $50,000,  being  an  absolute  gift  or  advancement  to 
Mrs.  Coming,  as  a  part  of  her  prospective  share  of  her  father's 
estate,  was  not  a  '*part"  of  his  estate,  to  be  deducted  from 
her  share  of  the  residuum,  under  the  sixth  clause  of  the  will. 
{Rogers  v.  Daniels^  8  Allen,  343.)  The  language  of  this 
testator  being,  at  the  least,  reasonably  capable  of  a  construc- 
tion, which  will  not  operate  to  disinherit  his  only  daughter,  it 
follows  that  her  construction  is  the  true  one.  {Low  v.  Har- 
mony, 72  N.  T.  414 ;  In  re  Brown,  93  id.  300 ;  Hoyt  v  Hoyt, 
85  id.  142,  149.)  In  the  construction  of  wills,  a  constraction 
which  makes  a  provision  of  the  will  nugatory  and  ineffectual, 
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will  not  be  adopted  if  it  is  possible  to  avoid  it.      {McCorn  v. 
i/b6fcm,'100  N.  Y.  513.) 

Thomas  O.  Sliearman  for  Robert  College,  respondent.  The 
effect  of  the  will  is  open  to  modification  by  entries,  in  the 
testator's  books,  made  previously  to  the  date  of  his  will,  even 
though  unattested,  so  long  as  they  are  referred  to  in  the  will. 
{Brown  v.  Clark^  77  N.  Y.  309  ;  Ilaherghain  v.  Vincent^ 
2  Ves.  204,  228  ;  Smart  v.  Prnjean,  6  id.  564,  565 ;  Burton 
V.  Newberry^  L.  R.,  1  Ch.  Div.  234;  Allen  v.  Maddock^  11 
Moore  P.  C.  427 ;  WilUaTna  v.  EvanSy  1  Cromp.  &  M.  42 ; 
Tonnelle  v.  IlaU,  4  N.  Y.  145 ;  Pigotx.  Wilde?*,  26  Beav.  90; 
Aaron  v.  Aaron,  3  D^G.  &  S.  475 ;  Chambers  v.  MctJanid, 
6  Ired.  Law,  226 ;  Johnson  v.  Clarkson,  3  Rich.  Eq.  305 ; 
Hiteheock  v.  W"od,  2  Moore  P.  C.  355 ;  Uarvey  v.  Chouteau, 
14  Mo.  587  ;  llizzey  v.  Flight,  L.  R.,  3  Ch.  Div.  269 ;  In  re 
Mercer,  L.  R.,  2  P.  &  M.  91 ;  Anderson  v.  Anderson,  L.  R., 
13  Eq.  381 ;  Quihampton  v.  Going,  24  Week.  Rep.  917.) 
The  meaning  and  intent  of  the  sixth  clause  in  the  will  was  to 
charge  against  the  shares  of  tlm  children  the  precise  sums 
wliich  are  now  charged  by  the  decree  against  them.  The 
meaning  of  the  word  "  indebtedness,"  as  used  in  the  will,  is 
any  sum  which  the  testator  has  chosen  to  enter  upon  his  books 
or  inventories  as  in  form  an  indebtedness.  {C/iase  v.  Ewing, 
51  Barb.  613.)  The  language  of  a  testator  is  not  to  be  con- 
strued with  the  legal  nicety  of  a  statute,  or  even  of  a  contract 
between  living  parties.  {Phillips  v.  Davies,  92  N.  Y.  199; 
Iloppock  V.  Tucker,  55  id.  207 ;  Lytle  v.  Beveridge,  58  id. 
598.)  Where  words  are  unambiguous,  they  cannot  be  departed 
from,  merely  because  they  lead  to  consequences  which  may  be 
considered  capricious  or  even  harsh  and  unreasonable.  {Abbott 
V.  Middleton,  7  H.  L.  C.  89;  Gordan  v.  Gordan,  L.  R., 
5  H.  L.  254,  284.) 

John  M.  Bowers  for  C.  R.  Robert,  executor,  etc.,  respond- 
ent.    If  a  will  incorporates  in  itself,  by  reference,  a  paper  in 
existence  at  the  date  of  the  will,  and  clearly  identified  as  the 
SiOKBLs— Vol.  LXVI.      48 
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paper  referred  to,  it  is  to  be  read  as  a  part  of  the  will.  {Qui- 
hcmvpton  V.  Going,  Week.  Notes  for  1876,  209 ;  29  Week. 
Hep.  917 ;  Tonnelle  v.  Hall,  4  N.  T.  140  ;  Lawrence  v.  Lind- 
say, 68  id.  108 ;  Newton  v.  SeamarCa  Friend  Safety,  130 
Mass.  91 ;  1  Dem.  306 ;  HltchGock  v.  Wood,  2  Moore  P.  C. 
355 ;  Bizzey  v.  Flight,  L.  R,  3  Ch.  Div.  269,  273.)  The 
power  of  the  court  may  be  exercised  to  construe  a  will ;  it 
cannot  be  exercised  to  make  it  anew.  (  Wood  v.  BisJwp, 
1  Dem.  518  ;  PhiUijps  v.  Chater,  Id.  535  ;  Seguine  v.  Seguine, 
4:  Abb.  Ct.  App.  Dec.  191,  194;  Clapj>  v.  Fullerton,  34 
^,  Y.  192,  196  ;  Phillips  v.  Davies,  92  id.  199,  204 ;  Lytle  v. 
Beveridge,  58  id.  598,  602,  604.)  The  word  indebtedness,  so 
far  as  the  terms  of  this  particular  will  were  concerned,  must  be 
construed  as -synonymous  with  the  word  moneys,  (fiudoyaih  v. 
Pa^azi,  49  Law  T.  [N.  S.]  666 ;  Tulhum  v.  ChiUy,  4  Jones'  Eq. 
SJ^,  C]  244 ; SiuithY,  Da/vls,  1  Grant  [Penn.]  158 ;  Pauly.  Ball, 
31  Tex,  10 ;  PooU  v.  Poole,  7  L.  R.,  Ch.  App.  17;  Golton  v. 
Colton,  12?  U.  S.  300.)  The  questions  in  issue  here  were  not 
determined  in  the  litigation  over  the  construction  of  the  will. 
(89  ]Sr.  Y.  241  ;  Langdon  v.  Aator,  16  id.  26  ;  23  Hun,  299,  305.) 
The  advancements  were  indebtednesses  which  necessarily 
fonn  part  of  the  personal  estate,  and  would  be  collected  by 
the  executor  on  the  settlement  of  the  estate.  (3  R.  S.  [7th  ed.] 
2213,  2305  ;  McRae  v.  McEae,  3  Brad.  199,  206.)  A  con- 
veyance to  a  child,  either  directly  or  by  a  payment  of  the 
purchase-money,  and  having  the  deed  made  to  the  child,  is 
prima  faoie  an  advancement.  ( Weavers^  Appeal,  63 
Penn.  St.  309.) 

Finch,  J.  The  problem  to  be  solved  on  this  appeal  is  the 
meaning  and  intent  of  a  single  provision  in  the  will  of  the 
testator.  By  itself  it  presents  no  difficulty  and  is  not  at  all 
ambiguous,  but  read,  as  it  must  be,  in  connection  with  the 
entries  standing  upon  tlie  books  of  the  testator  at  the  date  of 
his  death,  it  invites  a  scrutiny  which  has  led  to  different  and 
contradictory  constructions.  The  provision  reads  thus  :  "All 
moneys  or  indebtedness  which  shall  appear  upon  any  inven- 
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tory  or  ledger  or  books  of  account  kept  by  me  or  under  my 
direction,  charged  as  due  to  me  from  any  or  either  of  my  said 
children  or  Robert  College  of  Constantinople  during  my  life- 
time and  as  an  outstanding  or  unsettled  account  at  the  time  of 
my  decease,  whether  with  or  without  security,  shall  be  con- 
sidered as  forming  part  of  my  estate  mentioned  or  referred  to 
in  the  fourth  article  of  this  my  will,  and  a  discharge  from 
such  indebtedness  bj''  my  executors  shall  be  deemed  and  taken 
as  an  equivalent  of  an  equal  amount  paid  such  college,  child 
or  children  on  account  of  its,  his,  her  or  their  share  or  portion 
under  this  my  will." 

If  we  pause  for  a  moment  to  scan  this  language  and  gather 
the  testator's  meaning  from  his  words  alone,  it  is  impossible 
not  to  see  that  he  refers  to  existing  debts  due  and  payable  to 
him,  some  of  which  are  secured  by  collateral  liabihties  and 
some  of  which  may  not  be,  but'  all  of  which  stand  charged 
against  the  debtors  as  outstanding  and  unsettled  accounts  and 
are  capable  of  being  released  and  discharged  by  his  executors. 
The  description  plainly  contemplates  cases  of  actual  indebted- 
ness which  might  have  been  enforced  by  the  testator'in  his 
lifetime,  and  which  his  books  show  were  not  so  enforced,  but 
remain  unsettled  and  outstanding  at  his  death.  The^se  of 
the  word  "moneys"  preceding  the  words  "or  indebtedness" 
does  not  throw  a  doubt  upon  this  interpretation,  for  they  arc 
included  in  the  phrase  "such  indebtedness"  when  the  dis- 
charge is  referred  to,  and  must  be  charged  as  due  to  the 
testator,  and  as  an  outstanding  and  unsettled  account,  and 
constituting  a  liability  which  admitted  of  a  release. 

That  this  interpretation  is,  upon  the  face  of  the  provision,  the 
natural  and  obvious  meaning  of  the  testator  is  quite  evident 
from  the  impression  which  it  left  upon  our  minds  when  other 
questions  arising  out  of  this  will  were  before  us  for  deterniin.v 
tion.  {Robert  v.  Corning^  89  1^.  Y.  24:1.)  I  do  not  think  we 
then  settled  the  question  now  raised,  for  the  testator's  words 
were  not  at  that  time  confronted  with  his  books  of  account  or 
the  entries  upon  them,  nor  was  accurate  attention  challenged  or 
analysis  demanded  in  view  of  those  entries ;   but  the  case  in 
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all  the  courts  drew  out  an  expression  of  what  seemed  the 
natural  and  obvious  interpretation  of  the  provision.  The 
Special  Term  said  "  the  whole  phraseology  shows  that  it  was 
only  existing  indebtedness  which  was  to  be  deducted  if  found 
charged  on  testator's  books,  and  that  the  charges  on  the  books 
were  not  to  be  arbitrarily  deducted,  but  must  have  their 
foundation  in  an  indebtedness."  The  General  Term  added, 
"  the  indebtedness  must  be  actual  and  such  as  would  form,  by 
reason  of  its  character,  a  portion  of  the  personal  estate  which 
could  be  collected  by  the  executors."  And  we  said  of  it  that 
it  was  "  intended  to  provide  simply  that  any  actual  indebted- 
ness found  charged  concurrently  therewith  on  the  testator's 
books  of  account  should  go  in  diminution  of  the  payments  to 
the  several  legatees  as  a  part  of  their  shares,  respectively." 
These  expressions  show  one  thing  at  least ;  that  the  words  of 
the  testator,  taken  by  themselves,  conveyed  a  precise  and 
definite  idea,  about  which  there  was  no  room  for  doubt  or 
hesitation ;  and  that,  if  ambiguous  at  all,  they  have  become  so 
by  the  light  thrown  upon  them  from  the  facts  to  which  they 
have  been  applied. 

But  the  provision  in  the  will  continued  thus :  "  And  my 
executors  are  hereby  directed  to  deduct  the  amount  of  such 
indebtedness  from  such  respective  share  or  portion,  but  no 
interest  is  to  be  charged  upon  or  added  to  any  such  indebted- 
ness, except  in  case  a  bond,  note  or  other  obligation,  securing 
such  indebtedness,  be  found  among  my  assets,  upon  whicli  said 
bond,  note  or  obligation  interest  has  been  paid  or  charged,  in 
which  case  the  said  indebtedness  shall  continue  to  be  charged 
with  interest."  In  this  clause  we  find  an  added  incident  of 
the  indebtedness  before  referred  to.  It  is  such  as  is  interest 
bearing,  either  by  its  own  terms  or  by  operation  of  law  conse- 
quent upon  its  being  due  and  payable,  and  the  object  of  the 
provision  is  to  interfere  with  and  modify  the  legal  rules  which 
would  attach  interest  to  the  debt  due  or  to  become  due.  It 
means  that  interest  is  not  to  attach  to  the  debt,  except  where 
a  note  or  obligation  exists,  upon  which  interest  has  been  paid 
or  charged.     Here  again  the  character  of  the  indebtedness 
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referred  to  by  the  testator  is  stamped  upon  it  by  an  indelible 
mark.  It  is  an  indebtedness  which,  by  its  terms,  or  because 
it  is  "  charged  as  due,"  is  interest  bearing,  and,  therefore,  can 
only  mean  an  actual  debt  which  the  child,  as  debtor,  owes  to 
tlie  father  as  creditor,  and  which  the  entry  upon  the  books,  as 
an  outstanding  account,  shows  that  the  father  has  not  for- 
given or  discharged. 

The  will  then  adds  a  further  provision  to  avoid  a  possible 
mistake  or  misapprehension,  and  one  upon  which  the  respond- 
ents very  much  rely.  That  clause  reads:  "Any  items  or 
charges  which  may  appear  in  any  account  of  my  private,  per- 
sonal or  family  expenses,  shall  not  be  included  or  charged  as 
such  indebtedness.  Nor  shall  any  moneys  wliich  shall  appear 
in  my  books  charged  to  either  of  my  said  children  to  a  furni- 
ture or  allowance  account  be  debited  to  such  child  on  the  set- 
tlement of  my  estate,  but  the  same  is  considered  as  a  gift  made 
by  me  to  such  child  in  my  lifetime."  The  distinction  here 
made  impresses  my  mind  as  one  of  the  most  decisive  character. 
It  is  between  a  debt  and  a  gift ;  a  debt  due  and  payable,  and 
a  gift  not  payable  at  all ;  a  claim  capable  of  collection  and 
enforcement,  and  a  donation  executed  and  ended ;  a  debt  to 
be  deducted,  and  a  gift  not  to  be  deducted.  The  clause  indi- 
cates a  recollection  in  the  mind  of  the  testator  that  there  stood 
upon  his  books  charges  in  his  private  account  or  against  his 
children,  which,  on  their  face,  would  appear  to  be  debts,  and 
tRe  true  character  of  which,  as  gifts,  the  books  would  not  dis- 
close; and  so,  under  his  will,  his  intention  would  be  thwarted, 
and,  what  was  really  a  gift  and  not  a  debt,  would  stand  as  a 
debt  for  want  of  an  explanation  in  or  a  disclosure  of  the  truth 
by  the  books  themselves.  To  guard  against  that  error  he  puts 
the  explanation,  which  the  books  do  not  contain,  in  the  wiU 
itself,  and  so  substantially  declares  that  entries  are  upon  his 
books  which  import  a  debt  from  the  f onn  in  which  they  are 
made,  but  which,  in  truth,  are  not  a  debt  but  a  gift,  and  were 
80  intended,  and  which,  therefore,  should  not  be  included  in 
the  deductions  from  shares  or  portions.  So  that  in  every  pos- 
sible way,  by  direct  expression  and  indirect  description,  by 


382  Matter  op  Robert.  [Nov., 


Opinion  of  the  Court,  per  Finch,  J. 


definite  incidents  and  characteristics,  and  by  a  special  exclusion 
of  gifts  made  and  executed,  although  entered  in  form  as  debts, 
tliis  testator,  a  man  unusually  careful  and  methodical,  thought- 
ful in  his  purposes  and  accurate  in  their  execution,  impresses 
upon  us  by  his  will  that  what'  he  directs  should  be  deducted 
from  each  child's  share  or  portion  is  that  child's  debt  due  and 
payable  to  the  testator  and  not  forgiven,  but  not  any  gift  or 
donation  made  and  executed  as  such  and  with  that  purpose 
and  intent.  I  reacli  this  construction  from  the  language  of 
the  will  alone,  without  drawing  upon  the  surrounding  circum- 
stances as  an  aid  to  the  interpretation,  or  fortifying  the  con- 
struction by  an  appeal  to  consequences.  "Whether  this  inter- 
pretation is  made  doubtful,  or  the  language  should  apply  to 
something  which,  though  not  a  debt,  was  regarded  by  the 
testator  as  a  debt,  remains  the  final  question  to  be  considered. 
The  testator  executed  the  will  in  January,  1878,  and  died 
in  the  succeeding  October.  He  left  fotir  children,  Christo- 
pher, whose  account  as  executor  is  here  involved,  Frederick, 
Howell,  and  Jane,  his  only  daughter,  and  married  to  Ephraim 
L.  Corning.  The  evidence  indicates  that  a  prior  will  was 
made,  about  a  year  and  a  half  before  the  one  probated,  the 
contents  of  which  we  do  not  accurately  know,  except  that  the 
sixth  clause,  now  under  consideration,  seems  to  have  been 
identical  in  both  instruments.  The  witness  also  thought  that 
in  the  earlier  will  the  estate  was  divided  into  fiftieths,  and  he 
had  an  impression  that  their  distribution  was  the  same  as  m 
the  final  will,  although  he  felt  obhged  to  say,  "I  do  not 
know."  So  that  it  may  be  possible  to  assume  that  in  the  early 
part  of  1876,  a  will  of  the  testator  was  in  existence  substan- 
tially like  the  one  probated  in  the  material  respects  with 
which  we  are  concerned;  but  the  ledger  account  with 
Mrs.  Corning  ends  January  1, 1874,  and  that  of  Frederick,  Janu- 
ary 1,  1876,  and  those  accounts  began  and  ended  when  no 
will  was  in  existence  at  all,  or  if  by  possibility  there  was  one, 
we  know  nothing  of  its  contents,  and  have  no  proof  of  its 
execution,  and  the  accounts  were  begun  and  continued  in 
contemplation  of  a  possible  death  intestate. 
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On  the  13th  of  February,  1864,  the  testator  advanced  to  his 
son  Frederick  $20,000,  and  made  the  following  entry  in  his 
journal:  '' Advanced  to  Frederick  Robert,  on  account  of 
his  portion  of  my  estate,  in  order  to  enable  him  to  go  into 
business,  which  is  to  be  charged  to  him  on  settlement  of  my 
estate,  \vith  no  interest,  $20,000."  On  the  6th  day  of  May, 
in  the  same  year,  he  made  this  entry :  "  Paid  John  H.  Sher- 
wood, for  house  and  lot  Xo.  8  East  Fortieth  street,  which  I 
have  given  my  daughter,  Mrs.  Jane  R.  Corning,  by  deed  from 
the  said  Sherwood,  as  her  separate  property,  as  a  part  of  her 
share  in  my  estate,  $50,000.  I  charge  the  amount  to  her,  but 
though  counted  as  part  of  my  assets,  no  interest  is  to  be 
charged  thereon." 

It  is  not  easy  to  mistake  the  meaning  of  these  entries.  They 
import,  in  each  case,  an  advancement,  to  be  charged  and 
counted  in  case  of  intestacy,  in  order  to  produce  equality  of 
distribution.  They  import  gifts  executed,  and  intended  as 
such,  and  not  at  all  debts  or  liabilities  in  any  manner  due 
or  payable  to  the  testator  or  his  estate.  The  money  of  Fred- 
erick is  specifically  described  as  an  advancement ;  the  house 
and  lot  to  Mrs.  Corning,  as  given  to  her  for  her  separate 
property.  Neither  was  to  be  paid  back  or  restored ;  both  were 
to  be  kept  and  retained.  No  element  of  debt  or  liability 
attached  to  either,  and  each  was  to  be  charged  only  as  an 
advancement,  and  in  accordance  with  the  truth,  and  for  the 
purpose  of  distribution  in  the  possible  emergency  of  an  intes- 
tacy. For,  while  Mr.  Robert  may,  even  at  that  early  date, 
have  contemplated  the  making  of  a  will  at  some  time  in  the 
future,  yet  that  is  not  certain,  and  at  all  events  he  knew  that  he 
had  made  none;  he  knew  that  death  might  come  at  any 
moment  and  produce  intestacy,  and  he,  who  soberly  declared 
that  he  never  postponed  a  duty  which  should  be  done  at 
once,  guarded  against  the  injustice  and  inequality  which 
might  follow  intestacy,  by  recording  his  gifts  as  advance- 
ments, charging  them  to  the  son  and  daughter  as  such,  and 
taking  them  out  of  the  category  of  debts  by  stamping  them 
as  gifts,  and  declaring  that  they  should  be  counted  only  for 
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the  purposes  of  distribution,  and  that  in  view  of  the  then 
existing  state  of  affairs,  which  was  a  death  intestate  if  he 
should  die  suddenly,  or  soon,  or  before  he  had  found  time  or 
disposition  to  make  or  execute  a  will. 

These  advancements  he  charged,  as  he  said  he  should,  in  his 
books  and  upon  his  accounts  to  Frederick  and  Jane,  respect- 
ively. Those  charges  in  no  manner  altered  the  inherent 
character  of  the  gifts  or  changed  them  into  a  debt.  Down  to 
the  close  of  the  accounts,  and  in  every  repetition  of  the  items, 
they  were  the  original  gifts,  charged  as  such,  and  recording  the 
true  transaction  and  not  a  false  one  of  a  debt.  The  process 
of  bookkeeping  should  not  mislead  us.  The  ledger  entries 
and  form  of  the  inventories  might  import,  if  standing  alone, 
an  indebtedness  of  Mrs.  Corning  and  Frederick,  or  something 
which  the  testator  regarded  as  such,  but  the  proof  dissipates 
any  such  danger  of  mistake.  One  of  the  bookkeepers  care- 
fully explains  that  the  character  and  meaning  of  the  charge 
must  all  the  time  be  referred  back  to  the  original  journal 
entry  from  which  it  passed  into  the  accounts,  and  once  drawn 
into  the  system  must  continually  reappear,  but  will  never 
acquire  any  new  meaning  or  have  any  changed  effect.  Gifts 
they  were  as  entered  upon  the  journal ;  gifts  they  remained 
when  transferred  to  the  ledger ;  and  gifts  still  they  were  con- 
sidereii  and  regarded  when  they  took  their  place  upon  the 
inventories,  for  there  they  were  classified  as  "  unavailable " 
assets.  If  ever  they  were  debts  due  from  the  children,  or 
would  be  so  due  after  his  decease,  they  were  perfectly  good 
and  as  available  as  any  actual  assets  upon  his  list.  The  debts 
which  some  of  his  children  did,  in  fact,  owe  him  he  did  not 
hesitate  to  class  among  his  available  assets,  but  the  items  of 
advancement  were  classed  as  unavailable  because  they  were 
merely  constructive  assets  to  be  counted  as  such  solely  for 
purposes  of  distribution  in  the  emergency  of  his  dying  intes- 
tate. In  effect  he  so  declares.  In  the  inventory  of  December, 
1874:,  after  ascertaining  the  market-value  of  his  available  assets, 
he  adds  the  three  advancements  to  Frederick,  Howell  and 
Mrs.  Coming  under  the  phrase  "  amount  due  from,''  and  says 
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at  the  end,  "  amount  for  distribution  as  near  as  I  can  tell," 
At  that  date  he  had  made  no  will ;  at  that  date  if  he  had  died 
the  law  would  have  disposed  of  his  property  on  that  basis  of 
equality  which  it  deems  the  nearest  approach  to  justice ;  and 
it  was  that  distribution  to  which  the  father  referred ;  in  view 
of  that  distribution  that  the  entries  were  made ;  and  for  the 
purposes  of  that  distribution  that  the  advances  were  charged 
as  "  amounts  due  me." 

But  after  all  these  entries  were  made,  and  while  they  stood 
upon  his  books  he  made  and  executed  his  wilL  At  that 
moment  all  questions  of  advancement  disappeared,  and  the 
entries  framed  for  the  emergency  of  intestacy  ceased  to  be 
material,  since  not  the  law  but  the  testator  himself  was  about 
to  dictate  the  ultimate  division  of  his  estate,  and  do  for  him- 
self that  which  seemed  to  him  just.  Treating  Robert  College 
as  one  of  his  children,  he  divided  his  estate  into  fiftieths.  He 
gave  to  his  son  Christopher  twelve  parts,  to  Frederick  eleven, 
to  Howell  twelve,  to  Mrs.  Coming  five  and  to  Robert  College 
ten.  Here,  on  the  face  of  it,  is  a  singular  inequality,  which 
must  have  had  aome  cause  and  some  explanation.  For  sixteen 
years  the  testator  had  contemplated  an  equality  of  division 
among  his  children,  and  carefully  kept  his  books  and  accounts 
so  as  to  effect  that  equality  in  spite  of  his  varying  gifts  to 
three  out  of  the  four.  If  he  took  those  gifts  into  account,  as 
we  are  bound  to  suppose  that  he  did,  substantial  equality  was 
preserved ;  for  then  it  will  appear  that  he  took  five  parts  from 
Mrs.  Coming,  whose  advance  of  $50,000  had  been  swollen  by 
the  sale  of  her  house  to  $70,000,  because  of  that  advance,  and 
gave  one  part  to  Frederick,  whose  advance  was  less,  and  the 
remaining  four  to  Cliristopher  and  Howell.  If  that  was  not 
the  explanation, what  was  it?  Mrs.  Coming  was  his  only 
daughter.  He  bought  the  house  which  he  gave  to  her,  and 
which  adjoined  his  own,  to  keep  her  near  to  him.  When  she 
went  abroad  he  expressed  his  disappointment,  but  soon  fol- 
lowed her  across  the  ocean,  and  traveled  with  her  on  the 
continent,  and  later,  repeating  his  voyage,  joined  her  in  Paris, 
SioKELs— Vol.  LXVI.      49 
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where,  in  the  atmosphere  of  her  care,  his  last  days  were  passed, 
and  in  the  shadow  of  her  sorrow  he  died.  We  are  told  that 
he  could  do  as  he  pleased.  Undoubtedly.  But  what  it  was 
that  he  pleased  becomes  the  question,  if  we  once  reject  the 
natural  and  reasonable  explanation  of  his  action. 
.  Let  us  recur  again  to  the  language  of  the  testator's  will. 
When  it  was  drawn  there  were  three  classes  of  charges  against 
his  children  standing  upon  his  books,  of  the  form  and  founda- 
tion of  which  he  had  a  perfect  knowledge.  First.  There  were 
debts  due  and  payable  to  him  as  creditor  from  children  who 
were  his  debtors.  Frederick  owed  him  for  a  loan  of  $30,000, 
which,  with  interest  and  further  sums  lent,  amounted  in 
December  of  1874  to  a  little  over  $38,000 ;  an  indebtedness 
which  the  son  does  not  at  all  dispute,  or  display  any  reluctance 
to  pay.  Christopher  stands  charged  with  more  than  $40,000  ; 
Mrs.  Coming  with  a  varying  balance  on  her  special  account, 
and  Robert  College  with  a  small  amount.  Second.  There  were 
the  gifts  to  three  of  tli^  children,  described  in  the  accounts  as 
gifts  and  in  the  inventories  as  unavailable  assets  entered  as 
part  of  the  estate  for  purposes  of  distribution  before  any  will 
was  made.  And,  third,  there  were  moneys  and  property  with 
which  the  children  stood  charged  in  form  as  debtors,  but 
which,  in  reality,  were  gifts,  though  without  adequate  explana- 
tion in  the  books  showing  them  to  be  such.  To  the  first  class 
the  language  of  the  sixth  clause  concededly  applies  and  is 
satisfied  by  that  application.  To  the  second  class  it  does  not 
apply  at  all,  and  was  not  intended  to  apply.  To  the  third 
class  the  explanation  withheld  in  the  books  was  given  in  the 
will,  and  that  fact  answers  the  inquiry  of  the  respondent  why 
the  testator  in  the  preparation  of  his  will  should  have  been 
careful  to  describe  as  gifts  sums  charged  for  furniture  and  for 
allowances  but  should  omit  such  explanation  as  to  the  larger 
advances.  The  latter  needed  no  explanation  in  the  will,  since 
they  were  fully  explained  in  the  books.  The  former  were 
not  explained  in  the  books,  and  so  required  explanation  in 
the  will. 

The  executor  deemed  it  his  duty  to  deduct  from  Frederick's 
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share  the  gift  of  $20,000,  and  from  Mrs.  Coming's  the  gift 
of  $50,000,  the  result  being,  in  her  case,  that  she  was  practi- 
cally disinherited.  The  testator,  in  view  of  his  precedent 
gifts  to  her,  took  away  five-fiftieths  from  her  share  or  portion, 
and  then  the  executor  charged  them  over  again  as  debts,  and 
canceled,  substantially,  the  whole  legacy  bequeathed.  The 
surrogate  and  the  General  Term  sustained  him  in  his  action. 
The  opinions  rendered  concede  that  the  advancements  were 
not  an  indebtedness  in  the  ordinary  sense  of  the  expression, 
but  insist  that  they  were  regarded  as  such  by  the  testator 
when  the  charges  were  made,  and  must  continue  to  be  so 
regarded  when  the  language  of  the  will  is  to  be  construed. 
It  seems  to  me  quite  certain  that  the  testator  never  at  any 
time  regarded  the  advances  as  an  indebtedness  for  any  pur- 
pose whatever.  He  spread  upon  his  books  the  exact  truth, 
and  made  his  entries  to  relate  to  that  truth.  He  regarded 
the  sums  charged  not  as  debts,  but  as  gifts,  and  shows  us  not 
only  that  the  distinction  existed,  but  was  in  his  mind,  for, 
when  he  says  of  the  furniture  and  allowance  charges  these 
may  seem  to  be  debts  from  the  manner  of  their  entry,  but 
they  are  not  debts,  they  are  gifts,  and,  therefore,  must  not  be 
deducted,  he,  in  substance,  says,  I  mean  that  debts  shall  be 
deducted  and  not  gifts,  even  though  the  latter,  for  lack  of 
explanation,  appear  to  be  debts.  The  advances  were  declared 
to  be  gifts  on  the  face  of  the  entries,  were,  in  truth,  gifts,  and 
nothing  else,  and  were  regarded  as  such  by  the  deceased,  and 
it  was  as  gifts  and  advances  that  they  were  charged,  for  the 
one  purpose  which  dictated  their  entry,  that  of  distribution 
in  the  emergency  of  intestacy. 

Two  things,  however,  are  said  in  answer  to  this  view  of  the 
case,  which  seem  to  require  more  deliberate  consideration. 
While  the  accounts,  as  such,  ended  before  the  present  will,  or 
the  one  which  preceded  it,  were  made,  and  so  were  all  made 
in  contemplation  of  a  possible  intestacy,  the  inventories  con- 
tinue down  to  a  later  period,  and  one  of  them  was  made  in 
December,  1877,  shortly  before  the  last  will  was  executed, 
and  in  that,  under  the  head  of  "  unavailable  property,"  are 
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included  the  gifts  to  Frederick  and  Mrs.  Corning ;  and  it  is 
asked  why  the  testator  continued  to  inventory  them,  if  by 
making  a  will  the  danger  of  intestacy  was  gone,  andc^if  by 
that  will  he  had  made  the  charges  utterly  immaterial.  The 
question  is  a  just  one  and  demands  an  answer. 

It  would  not  have  been  strange  if,  by  reason  of  the  manner 
in  which  the  inventories  were  made,  and  of  the  exigencies  of 
an  unyielding  system  of  bookkeeping,  it  had  happened  that 
the  later  inventories  followed  the  form  of  the  earlier  ones  and 
repeated  entries  which  had  become  needless ;  for  each  new 
inventory  was  naturally  modeled  by  the  bookkeeper  upon  that 
which  preceded  it,  and  would  be  likely  to  sweep  over  all  the 
entries  in  the  books.  But  this  testator  was  a  very  careful  and 
prudent  man,  and  while  his  bookkeeper,  in  framing  the  inven- 
tories of  1876  and  1877,  followed  the  form  of  those  previously 
made,  they  disclose  a  marked  and  significant  variation  from 
those  of  1874  and  1875.  In  those  the  unavailable  assets  were 
first  deducted  and  then  to  the  balance  was  added  the  advance- 
ments to  Mrs.  Coming  and  Frederick,  and  the  consequent 
total  described  as  the  sum  for  distribution.  This  process 
clearly  indicated  that  the  two  gifts  were  to  form  part  of  the 
estate  for  purposes  of  distribution.  But  this  was  before  either 
of  the  wills  were  made  or  contemplated*;  and  in  the  following 
inventories  of  1876  and  1877  the  "unavailable"  assets  are 
again  deducted  but  left  deducted.  The  gifts  are  no  longer 
added  to  the  sum  total  of  the  estate,,  for  the  purpose  of  their 
addition  had  ended.  They  are  taken  out  and  left  out,  and  not 
even  added  as  constructive  assets,  or  stated  to  have  formed 
part  of  the  estate  as  aggregated  for  distribution.  On  the  con- 
trary, they  are  dismissed  from  the  assets  as  utterly  as  if  they 
had  been  bad  debts  or  worthless  property ;  and  so  dismissed 
for  the  first  time  at  just  about  the  date  when,  as  nearly  as  we 
can  judge,  the  earliest  will  was  drawn.  It  was  as  if  the  testator 
had  said  in  so  many  words  —  hitherto,  while  I  had  no  will,  I 
added  the  gifts  made  to  Frederick  and  Jane  to  my  assets  for 
purposes  of  distribution  and  to  preserve  equality ;  but  now, 
having  made  a  will  and  dictated  the  distribution,  I  deduct 
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these  from  the  inventory  of  my  assets,  and  cease  to  include 
them  in  the  total  of  my  estate.  Observe,  too,  that  this  marked 
and  significant  change  must  have  been  the  product  of  a  direct 
and  intended  interference  of  the  testator  himself.  The  book- 
keeper, left  to  himself,  would  have  followed  the  long  existing 
custom  which  added  the  gifts  to  the  estate,  and  more  especially 
would  have  followed  the  form  of  the  preceding  year,  in  which 
the  gifts  once  deducted  as  unavailable  assets,  were  again 
deliberately  added  to  reach  the  total  of  the  estate ;  and  so  the 
testator,  in  1876,  must  himself,  and  purposely,  have  prevented 
their  addition,  in  effect,  declaring  that  they  were  not  to  be 
deemed  for  any  purpose  a  part  of  the  estate,  the  total  of  which 
was  being  ascertained.  The  consideration  of  this  deliberate 
change  impresses  my  mind  as  of  very  great  weight. 

But  it  is  further  asked  why  the  sixth  clause  should  have  been 
inserted  in  the  will  at  all  if  it  related  only  to  debts.  The 
argument  is  that  debts  would  have  been  assets  and  formed  part 
of  the  estate  for  purposes  of  distribution  without  any  provision 
to  that  effect  in  the  will,  and  so  the  sixth  clause  must  have  had 
a  different  purpose.  I  think  the  answer  is  that  it  did  have  a 
further  purpose,  and  that  was  to  limit  the  right  of  the  estate 
only  to  8v^h  debts  of  the  children  as  the  testator  had  not  for- 
given, and  to  exclude  such,  as  he  did  not  choose  to  regard  as 
debts,  although  they  might  prove  to  be  legally  of  that  character. 
And  so  the  provision  is,  not  that  all  debts  of  the  children  should 
be  deducted,  but  *w(?A  debts  as  his  books  showed  he  recognized 
to  be  debts  and  which  stood  thereon  as  due  to  him  in  the  form 
of  an  open  and  unsettled  account.  The  sixth  clause,  therefore, 
was  not  unnecessary  or  superfluous  upon  the  construction  which 
I  think  is  the  correct  one. 

Much  might  be  added  as  to  the  consequences  of  a  contrary 
interpretation;  and  as  to  other  provisions  of  the  will  indirectly 
sustaining  the  view  now  presented,  but  quite  enough  has  been 
written  to  show  the  grounds  upon  which  I  dissent  from  the 
conclusion  of  the  courts  below. 

The  judgment  of  the  surrogate  and  the  General  Term  should 
be  reversed,  and  the  case  remitted  to  the  surrogate  for  dis- 
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tribntion  in  accordance  with  the  doctrine  of  this  opinion ;  the 
costs  of  all  parties  to  be  paid  out  of  the  estate. 

All  concur,  except  Buoeb,  Ch.  J.,  and  Danfobth,  tfc,  dis- 
senting, and  Gray,  J.,  taking  no  part. 

Judgment  accordingly. 


Albert  G.  A.  Harniokell,  Respondent,  v.  The  New  York 
Life  Insurance  Company,  Appellant. 

Plaintift  received  two  policies  of  insurance  upon  his  life  issued  by  defend- 
ant, giving  his  notes  and  a  check  for  the  premiums,  under  an  agreement 
with  defendant's  agent,  that  certain  policies  then  held  by  plaintiff  in  other 
companies,  and  which  were  delivered  by  him  to  said  agent,  should  be  sur- 
rendered by  the  latter  to  the  insurers  and  their  surrender  value  paid  in 
cash,  or  paid-up  policies  obtained  therefor,  the  amount  in  either  case  to 
be  satisfactory  to  plaintiff.  In  case  of  the  agent's  failure  to.  make 
arrangements  for  surrender,  satisfactory  to  plaintiff,  it  was  agreed  the 
latter  could  return  the  policies  and  receive  back  his  notes  and  check.  The 
policies  contained  provisions  to  the  effect  that  no  agent  of  the  company 
had  power  to  make  or  modify  the  contract  of  insurance,  or  to  bind  it  by 
any  promise.  The  agent  failed  to  effect  a  surrender  of  the  old  policies 
satisfactory  to  plaintiff,  and  on  refusal  of  defendant  to  receive  back  its 
policies  and  surrender  the  notes  and  check,  he  brought  suit  to  compel  such 
surrender.  Held,  that  said  provisions  in  the  policies  related  to  the  policies 
themselves  after  they  became  executed  instruments  between  the  parties; 
that  the  agreement  with  the  agent  as  to  a  surrender  of  the  old  policies 
was  a  condition  precedent  to  the  full  delivery  and  acceptance  of  defend- 
ant's policies,  and  until  fully  complied  with  or  waived  no  valid  contract 
of  insurance  existed  ;  and,  therefore,  that  said  provisions  did  not  apply  ; 
that  it  was  immaterial  whether  the  agent  had  power  to  make  a  con- 
ditional delivery  or  not,  as  plaintiff  had  power  to  attach  such  conditions 
as  he  chose  to  the  acceptance,  and  if  the  agent  lacked  the  power,  the 
result  would  still  be  that  there  was  no  absolute  acceptance,  and  so  no 
contract;  and  that,  therefore,  plaintiff  was  entitled  to  the  relief  sought. 

(Argued  October  18,  1888;  decided  November  27,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  June  1,  1886, 
which  reversed  a  judgment  in  favor  of  defendant  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 
(Reported  below,  40  Hun,  558.) 
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The  plaintiff,  in  the  year  1885,  was  the  owner  of  several 
policies  of  insurance,  issued  upon  his  life  by  several  different 
companies,  for  a  total  of  $35,500.    Some  of  these  were  payable 
to  his  widow  and  minor  children.    One  M.  L.  Hamlin,  who  was 
what  is  termed  a  special  agent  of  the  defendant,  the  New  York 
Life  Insurance  Company,  came  to  the  plaintiff,  in  the  winter 
or  spring  of  that  year,  and  desired  him  to  take  some  insurance 
upon  his  life  in  that  company.     The  plaintiff  stated  to  him 
that  he  was  insured  for  a  sufficient  amount  and  did  not  wish 
double  insurance,  whereupon  Mr.  Ilamlin  gave  him  estimates 
in  regard  to  policies  in  his  company,  their  cost,  value,  etc., 
and   the  negotiations  finally  culminated  in   an   agreement, 
between  the  plaintiff  and  the  agent,  that  the  agent  should  take 
the  policies,  which  the  plaintiff  already  had  in  the  other  com- 
panies, and  obtain  the  amount  of  their  surrender  value  in 
cash,  or  paid-up  policies  therefor,  to  an  amount,  in  either  case, 
which  should  be  satisfactory  to  the  plaintiff,  and  upon  the 
accomplishment  of  this  the  plaintiff  would  take  two  policies 
in  the  defendant    company    for  $25,000  each,  upon  terms 
agreed  upon  between  liim  and  the  agent.     Pursuant  to  this 
verbal  understanding,  the  plaintiff  signed  an  application  for 
such  policies,  the  agent  agreeing  to  abate  largely  in  the  amount 
of  the  premium  due  thereon,  and  also  that  notes  instead  of  cash 
shoidd  be  paid  by  the  plaintiff  therefor.     The  appHcation  was 
sent  on  to  the  company  as  signed  by  the  plaintiff,  and  in  due 
time  two  policies  of  insurance  were  presented  to  him  by  the 
company  through  its  agent,  Mr.  Hamlin.     Up  to  this  time  the 
evidence  is  uncontradicted  that  the  policies,  in  the  defendant 
company,  were  only  to  be  taken  out  by  the  plaintiff  and  received 
by  him  upon  the  successful  negotiation  by  the  defendant's  agent 
with  the  other  companies  in  which  the  plaintiff  had  policies  for 
the  payment  of  the  surrender  value  of  such  policies  in  cash, 
or  the  issuing  of  paid-up  policies  therefor,  the  amount  in 
either  event  to  be  satisfactory  to  the  plaintiff. 

Before  these  negotiations  were  carried  through,  in  regard 
to  the  disposition  of  the  policies  which  the  plaintiff  already 
had  in  the  other  companies,  and  after  he  had  signed  an  appli- 
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cation  which  had  been  sent  to  the  home  office,  and  after  the 
agent  had  received  back  the  policies  in  the  defendant  com- 
pany, Mr.  Hamlin  called  upon  the  plaintiff  for  the  purpose  of 
carrying  out  the  negotiations,  and  brought  to  him  the  two 
policies  for  $26,000  each  issued  by  the  defendant  company. 
The  plaintiff  finally  accepted  the  policies  under  an  agreement 
entered  into  between  him  and  Mr.  Hamlin,  as  the  agent  of 
the  defendant,  and  signed  by  them,  respectivly,  which  agree- 
ment is  as  follows : 

"  New  York,  May  8,  1885. 

"  To  M.  L.  Hamlin,  Special  Agent  of  the  New   York  Life 

Insurance  Company : 

"  Dear  Sir.  —  I  have  received  from  you  Policies  No.  204233 

for  $p5,000,  and  204234  for  $25,000,  and  have  given  promises 

of  payment  for  the  premiums  thereon  less  rebate  allowed,  viz. : 

$539  13 

My  two  notes 1,600  00 

Checque '. .  .      .         17  37 

$2,156  50 

"  I  hand  you  herewith  together 

5  Policies  endow'ts  in  Provident  Co 5 ,  500  00 

2  do      Ufe           "           "             10,000  00 

1       do      do            "Equitable 5,000  00 

3  do      do            "  Mutual  Ben'f 10,000  00 

1       do      do            "U.S.  L.  Co 5,000  00 


Which  it  is  understood  is  all  the  policies  I  have  now  in  force 
besides  those  of  your  company  above-mentioned,  and  from 
which  I  want  to  realize  a  satisfactory  amount  in  cash,  and  if 
not  obtainable,  then  paid-up  policies ;  and  if  nothing  satisfac- 
tory to  me  can  be  obtained,  then  I  understand  that  my  old 
policies  shall  be  left  in  force,'  and  the  above  new  ones  in  your 
company,  if  found  by  me  necessary  to  wait,  or  omit  taking 
them,  can  be  returned  to  you  and  my  above  promises  returned 
to  me.  "  Yours  truly, 

"  A.  G.  A.  HARNIOEELL. 

"M.L.  HAMLIN." 
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The  notes  given  by  the  plaintiff  to  the  agent  were  by  hiin 
forwarded  to  the  home  oflSce  and  the  account  of  such  plaintiff 
with  the  company  defendant  was  credited  with  the  receipt 
thereof,  a  check  for  $17.37  being  retained  by  the  agent. 

The  agent  failing  to  obtain  payment  of  the  surrender 
value  of  or  paid-up  policies  in  exchange  for  the  plaintiff's 
policies,  upon  any  terms  satisfactory  to  him,  finally  refused 
to  continue  negotiations  any  longer  and  refused  to  accept 
or  retain  the  policies  which  had  been  delivered  to  him 
conditionally,  and  on  the  6th  of  August,  1885,  he  wrote 
a  letter  to  the  company  defendant  and  to  the  defendant 
Hamlin,  as  its  agent,  in  which  he  stated  the  terms  upon 
which  the  policies  had  been  received  by  him  and  the  other 
policies  in  other  companies  given  up  by  him  to  Mr.  Hamlin, 
and  in  which,  after  stating  that  they  had  wholly  failed  to 
effect  a  surrender  of  his  policies  upon  terms  satisfactory  to 
him,  or  to  effect  any  surrender  at  all,  and  had  returned  him  such 
policies,  he,  therefore,  notified  them  that  he  availed  himself  of 
the  option  reserved  in  his  letter  of  the  eighth  of  May  and  returned 
the  policies  to  the  defendant,  and  requested  it  to  return  to  him 
his  two  notes  for  $800  each,  and  his  check  for  $17.37.  This 
letter  was  duly  received  by  the  defendants. 

At  the  time  the  two  policies  were  brought  and  given  to 
the  plaintiff  he  had  had  no  communication  concerning 
such  policies  with  the  company  defendant,  except  through 
its  agent,  Mr.  Hamlin.  Nor  did  he,  subsequent  to  that 
time,  have  any  communication  with  the  company  defendant 
until  he  returned  the  policies  to  it  inclosed  in  the  letter  of  the 
6th  of  Augusjb,  1885.  In«each  of  these  policies  were  the 
following  provisions : 

"  Inasmuch  as  only  the  officers  at  the  home  office  of  the 
company,  in  the  city  of  New  York,  have  authority  to  determ- 
ine whether  or  not  a  policy  shall  issue  on  any  application, 
and  as  they  act  on  the  written  statements  and  representations 
made  in  the  application  for  this  policy,  it  is  expressly  under- 
stood and  agreed  that  no  information,  statements  or  repre- 
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sentations  made  or  given  by  or  to  the  person  soliciting  or 
taking  the  application  for  this  policy,  or  to  any  other  person, 
shall  be  binding  on  the  company,  or  in  any  manner  affect  its 
rights,  unless  such  information,  statements,  or  representations 
have  been  reduced  to  writing  and  presented  to  the  officers  of 
the  company  at  the  home  office,  in  the  application  referred  to. 

"  No  agent  has  power  in  behalf  of  the  company  to  make  or 
modify  this  or  any  contract  of  insurance,  to  extend  the  time 
for  paying  a  premium,  to  issue  a  permit  for  residence,  travel 
or  occupation,  or  to  bind  the  company  by  making  any  promise 
or  receiving  any  representation  or  information.  This  power 
can  be  exercised  only  by  the  president,  vice-president  or 
actuary  of  the  company,  and  will  not  be  delegated." 

The  defendant  corporation  refused  to  surrenjjer  the  notes 
above-mentioned  or  accept  the  policies  sent  back  by  the  plaint- 
iff, but  claimed  that  by  delivering  to  the  plaintiff,  through 
their  agent,  the  two  policies  and  the  receipt  by  the  company 
through  such  agent,  of  the  plaintiff's  notes,  a  valid  contract  of 
insurance  was  entered  into  between  the  parties,  evidenced  by 
the  contents  of  the  application  signed  by  the  plaintiff  and  by 
the  policies  issued  thereon  by  the  defendant ;  and  that  as  they 
were  wholly  ignorant  of  any  arrangement  of  the  nature 
claimed  by  the  plaintiff  to  have  been  made  between  him  and 
Mr.  Hamlin,  that  they  were  not  affected  therewith  in  any 
manner;  and  that,  by  reason  of  the  provisions  in  regard  to  the 
limitation  of  the  power  of  their  agent  as  contained  in  the 
above  extracts  from  the  policies,  the  plaintiff  had  no  cause  of 
complaint  against  the  company,  but  must  look  to  the  agent  as 
an  individual  for  the  fulfiUment  of  the  arrangement  made 
with  him  in  regard  to  the  policies.  Thereupon  the  plaintiff 
commenced  this  action  to  have  it  adjudged  that  he  had 
the  right  to  return  the  two  policies  of  insurance  issued  by 
the  defendant  to  him  and  obtain  the  surrender  to  him  by  the 
defendant  of  the  two  notes  and  check  given  by  him. 

Wm.  B,  HorrMower  for  appellant.  Written  instruments 
cannot  be  varied  or  altered  by  parol  testimony.     {In  re  Atty, 
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Gen.  V  Con.  Z.  Ins.  Co.^  93  N.  Y.  74 ;  Ins.  Go.  v.  Mowry^ 
96  U.  S.  544.)  No  words  can  be  devised  more  clearly  cutting 
off  the  right  of  the  agent  to,  in  any  wise,  bind  the  company 
to  anything  other  than  the  contract  contained  in  the  applica- 
tion and  the  policy.  {N.  Y.  Life  Ins.  Co.  v.  Fletcher^  117 
U.  S.  519,  530 ;  Simons  v  N.  T.  Life  Ins.  Co.,  38  Him, 
309;  Chase  v.  Hamilton  Ins.  Co.,  20  N.  Y.  52,  55,  57; 
Hohrhdch  V.  Oermomia  Fire  Ins.  Co.,  62  id.  47 ;  Merserau 
V.  Phcenix  Mut.  Life  Ins.  Co.,  66  id.  274 ;  Alexander  v. 
Ger.  Fire  Ins.  Co.,  id.  464 ;  Marvin  v.  Universal  Life  Ins. 
Co.,  85  id.  278.)  Where  an  insurance  company  fully  protects 
itself  by  giving  due  and  timely  notice  to  applicants  of  the 
limitations  of  the  powers  of  its  agents,  it  should  not  be  there- 
after held  lia})le  by  collateral  arrangements  unknown  to  the 
officers  of  the  company,  and  clearly  in  excess  of  the  powers 
of  the  agent  as  limited  by  the  terms  of  the  application  and 
the  policies.  (iV^.  T.  Life  Ins.  Co.  v.  Staihrna,  93  U.  S.  24, 
30 ;  Klein  v.  N.  T.  Life  Ins.  Co.,  104  id.  88 ;  Roehner  v. 
Knickerbocker  Life  Ins.  Co.,  93  N.  Y.  70 ;  Evans  v.  U.  S. 
Life  Ins.  Co.,  64  id.  304;  Wheeler  y.  Conn.  Life  Ins.  Co., 
82  id.  543 ;  Douglas  v.  Knick.  Life  Ins.  Co.,  83  id.  504 ; 
Whiteheads.  N.  T.  Life  Ins.  Co.,  102  id.  143;  Bogardus 
V.  N.  T  Life  Ins.  Co.,  101  id.  338.)  The  fair  construction 
of  the  agreement  is  that  the  applicant  made  a  collateral  con- 
tract with  Hamlin,  as  an  individual,  by  which  Hamlin  agreed 
to  accomplish  certain  results.  The  company  was  not  a  party 
and  was  not  expected  to  be  a  party  to  this  agreement,  and 
Hamlin  alone  would  be  liable  for  damages  in  case  of  a  breach 
of  the  agreement.  (  Coleman  v.  Fii'st  Nat.  Bank  ofElmira,  53 
N.  Y.  388, 393.)  The  company  is  not  bound  by  any  alleged  false 
representations  of  Hamlin,  special  agent,  as  to  the  surrender 
values  which  he  could  obtain  for  the  other  policies  of  plaintiflf. 
{Romeyn  v.  SicUes,  108  N  Y.  652 ;  Bay  v.  Town  of  New 
Lots,  107  id.  148 ;  Southwicky.  First  Nat.  Bk.  of  Memphis, 
61  How.  Pr.  170.)  An  expression  of  opinion  is  not  a  repre- 
sentation of  fact  upon  which  a  charge  of  fraud  can  be  predi- 
cated,    {Simons  v.  N.  T.  L.  Ins.  Co.,  38  Hun,  309 ;  Bigelow 
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on  Fraud,  14 ;    Walker  v    MoUle  <&  0.  R,  R,  Co.,  34  Miss. 
245 ;  Kerr  on  Fraud  and  Mistake,  82.)     Under  tlie  teMiis  of 
the  clauses  in  the  application  and  policies,  the  company  is  in 
no  respect  chargeable  with  any  false  representation  of  the 
agent.      {Simons  v.  iT.  Y.  L,  Ins.  Co.,  38  Hun,  314 ;   Shaw- 
mut  Nut.  L.  Ins.   Co.  v.  Stevens,  91  Mass.  332 ;  Chase  v. 
Ham.  Ins.   Co.,  20  X.  Y.  52.)     A  corporation  may  protect 
itself,  by  contract,  from  liability  for  the  torts  of  its  servants. 
{BisseU  V.  N.    T.  C.  R.  R.  Co.,  25  N.  Y.  442 ;  Wilson  v. 
N.  T.  C.  R.  R.  Co.,  97  id.  87 ;  N.  T.  L.  Ins.  Co.  v.  Fletcher, 
117  U.  S.  519.)      A  delivery  cannot  be  made  to  the  party 
upon  a  condition  subsequent  not  expressed  in  the  instrument, 
such  as  that  the  instrument  should  be  given  up  in  an  event 
wliich   may   have    afterward    arisen.      {Hodge   v.   Security 
Ins.  Co.,  33  Hun,  586 ;    Tower  v.  Richardson,  6  Allen,  351 ; 
Spring  v.  Lovett,  11  Pick.  417;   Adarns  v.  WiUon,  12  Mete. 
138 ;   Underwood  v.  Simonds,  Id.  275 ;  Henshaw  v..  DuUon, 
59  Mo.  139 ;    Isaacs  v.  Elkins,  11  Vt.  681 ;  Hatch  v.  Hyde, 
14  id.  25.)     Notice  to  an  agent  is  not  notice  to  a  principal, 
unless  it  is  within  the  scope  of  the  authority  to  receive  notice, 
or  unless  he  is  a  general  agent  for  the  principal.     {Hodge  v. 
Security  Ins.  Co.,  33  Hun,  583,  587 ;  Wilson  v.  Gen£see  Mut. 
Ins.  Co.,  14  N.  Y.  418  ;  Herm^ann  v.  Niagara  Fire  Ins.  Co.^ 
100  id.  411 ;  Atlantic  State  Bk.  v.  Savery,  82  id.  291.) 

John  M.  Bowers  for  respondent.  Hamlin,  as  the  agent  of 
the  defendant,  was  clothed  with  power  to  make  the  agreement 
in  question.  {Dams  v.  lamar  Ins.  Co.,  18  Hun,  230; 
Bodine  v.  Ejc.  F.  Ins.  Co.,  51  N.  Y.  177;  Devendorfy. 
BeardsUy,  23  Barb.  656  ;  Mentz  v.  Lancaster  Fire  Ins.  Co., 
79  Penn.  St.  476 ;  Combs  v.  Shrewsbury  Fire  Ins.  Co.,  34 
ISr.  J.  Eq.  403 ;  Boice  v.  T.  (&  M.  M.  Ins.  Co.,  38  Hun,  246; 
Leeds  v.  Mech.  F.  Ins.  Co.,  4  Seld.  351 ;  Rowley  v.  Empire 
Ins.  Co.,  36  N.  Y.  550,  553,  554;  Owens  v.  77.  P.  Ins.  Co., 
56  id.  570 ;  Baker  v.  Home  L.  Ins.  Co.,  64  id.  648,  649 ; 
Mowry  v.  Rosendale,  74  id.  360 ;  Flynn  v.  Eq.  L.  Ins.  Co., 
78  id.  568 ;  Ins.  Co.  v.  WUkinson,  13  Wall.  222,  234;  MiUer 


1888.]         Harnickell  v.  New  York  Life  Ins.  Co.  397 

Opinion  of  the  Court,  per  Pbckhah,  J. 

V.  Phomix  Mut.  L,  Ins.  Co,,  107  N.  Y.  292 ;  Bliss  on  Life 
Ins.  §  S80.)  Upon  the  question  of  the  scope  of  Hamlin's 
power,  the  language  of  the  policies  must  be  taken  most  strongly 
against  the  defendant.  (Wood  on  Inter,  of  Mer.  Agree- 
ments, 3 ;  Elphinstone's  Inter,  of  Deeds,  93,  rule  21 ;  BvlUn 
V.  Dunning^  5  B.  &  C.  850 ;  Broom's  Legal  Maxims,  596, 
note  1,  598 ;  Notman  v.  Anchor  Asso.  Co.,  4  C.  B.  [N.  S.] 
481  [93  E.  C.  L.  K.] ;  Filton  v.  Ac.  Death  Ins.  Co.,  17  C.  B. 
[K  S.]  134,  135  [112  E.  C.  L,  K.] ;  Ripley  y.  LarmoutK 
56  Barb.  21,  25  ;  Ma?-vin  v.  Stone,  2  Cow.  781 ;  DiUeber  v. 
Home  Life  Ins.  Co.,  69  N.  Y.  256.)  Hamlin's  power  to  make 
the  agreement  in  question  was  not  restricted  by  anything  in 
the  policies  or  application  blanks.  (40  Hun,  560,  561.) 
Whether,  therefore,  Hamlin  shall  be  held  to  have  been  the 
accredited  agent,  with  full  power,  acting  for  the  New  York 
Life  Insurance  Company,  or  a  mere  messenger  to  carry  the 
policies,  no  contract  was  completed,  because  the  plaintiff  did 
not  accept  the  policies.  {Brackett  v.  Barney,  28  N.  Y.  333 ; 
Jackson  v.  Phijpps,  12  Johns.  418;  Crosby  v.  Hilyer,  24 
Wend.  280;  Fishery.  HaU,  41  K  Y.  416;  Bert  v.  Brawn, 
25  Hun,  223 ;  Ford  v.  James,  4  Keyes,  300.)  The  company 
is  bound  by  the  fraudulent  representations  made  by  its  agents 
soliciting  insurance.  {Devendorfy.  Beardsley,  23  Barb.  656 ; 
Bliss  on  Life  Ins.  294 ;  40  Hun,  562.)  Consideration  for  the 
checks  and  notes  having  failed,  by  reason  of  the  failure  of 
the  contract  of  insurance,  they  cease  to  be  legal  obHgations, 
and  defendant  has  no  right  in  law  or  equity  to  them. 
{Benton  v.  Martin,  52  N.  Y.  570 ;  Frisbee  v.  Hofna^eL,  1 1 
Johns.  50;  McAllister  v.  Reah,  4  Wend.  483;  Whitfordy. 
JjoMLer,  94  N.  Y.  145.)  The  court  can  compel  surrender  of 
the  notes  and  check.  ( Western  R.  R.  Co.  v.  Bayne,  75  N.  Y.  1 ; 
2  Story's  Eq.  Jur.  §  700,  note  1 ;  McKenny  v.  Hazard,  45 
N.  Y.  581  ;  Town  of  Springport  v.  Teutonia  Bank,  75  id. 
397 ;  Chitty  on  Bills,  110 ;  Daniels  Ch.  Pr.  1651.) 

PsoKHAM,  J.  There  was  no  contradictory  evidence  in  the 
case.     At  its  close  the  plaintiff  requested  the  court  to  find  the 
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following  fact:  "That  a  delivery  of  the  said  policies  was 
accepted  by  the  said  plaintiff  upon  the  terras  and  conditions 
shown  in  the  agreement  signed  by  the  plaintiff  and  the  said 
Hamlin,  a  correct  copy  of  which  is  attached  to  the  complaint 
in  this  action  marked  '  A,'  and  also  to  these  findings."  The 
court  refused  to  make  such  finding,  and  the  plaintiff  excepted. 
If  the  finding  asked  for  was  material  and  based  upon  sufficient 
and  uncontradicted  evidence,  the  request  should  have  been 
granted,  and  a  failure  to  grant  it  was  error,  for  which  the 
judgment  should  be  reversed. 

We  think  the  fact  was  material  and  was  based  upon  suffi- 
cient arid  uncontradicted  evidence.  It  thus  appears  that  an 
agent  of  the  defendant  entered  into  an  agreement  with  the 
plaintiff  by  which  the  two  policies  subsequentlj  issued  by  the 
defendant  were  to  be  accepted  by  the  plaintiff,  only  upon 
condition  that  certain  other  policies  then  delivered  by  the 
plaintiff  to  the  agent  should  be  surrendered  by  him  to  the 
companies  issuing  them,  and  their  surrender  value  in  cash 
paid  to  him  or  paid-up  policies  given  in  exchange  therefor,  in 
either  case  in  amounts  satisfactory  to  the  plaintiff.  This,  we 
think,  was  clearly  a  condition  precedent  to  the  full  delivery 
and  acceptance  of  these  policies  issued  by  the  defendant,  and 
until  such  condition  precedent  was  complied  with  or  waived, 
no  fully  executed  and  valid  contract  of  insurance  existed 
between  these  parties. 

No  question  of  right  to  conditionally  receive  an  instrument, 
not  under  seal,  by  a  party  thereto  can  be  successfully  raised. 
Benton  v.  Martin  (52  N.  Y.  570)  decides  this  proposition, 
and  leaves  it  unnecessary  for  us  to  discuss  the  abstract  ques- 
tion as  to  whether  there  is  or  is  not  a  good  reason  for  the  dis- 
tinction between  the  case  of  a  sealed  and  an  unsealed  instru- 
ment in  this  respect. 

The  provisions  contained  in  the  poUcies,  which  are  above 
quoted,  relate  to  the  policies  themselves  after  they  should 
become  executed  instruments  between  the  parties.  All  nego- 
tiations had  before  such  event,  and  all  parol  agreements 
between  the  assured  and  the  agent  of  the  defendant,  would 
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have  been  merged  in  the  contract  evidenced  by  the  policies 
themselves,  had  the  negotiations  been  carried  out  as  intended, 
and  such  policies  been  absolutely  delivered  to  and  accepted 
by  the  plaintiff.  Hence  any  oral  representation  or  statements 
made  by  the  agent  of  the  company,  and  not  contained  in  the 
contract  of  insurance,  would  have  formed  no  part  thereof,  and 
could  not  have  been  insisted  upon  by  the  plaintiff  as  against 
the  defendant  company.  Such  are  the  cases  which  have  been 
cited  by  the  learned  counsel  for  the  defendant  in  relation  to 
the  absolute  merger  of  all  previous  negotiations  between  the 
agent  and  the  insured  in  the  written  contract  of  insurance. 

The  learned  counsel  for  the  defendant  claims  that  the  con- 
dition referred  to,  assuming  it  to  have  been  made,  was  a  condi- 
tion subsequent,  and  that,  at  all  events,  a  condition  subsequent 
would  be  invalid  as  against  the  contract  evidenced  by  the 
poUcies.  He  says  the  contract  entered  into  was  to  cease  to 
be  of  any  effect  in  case  Hamlin  did  not  obtain  the  surrender 
or  exchange  of  the  plaintiff's  policies  in  the  companies.  We 
think  that,  instead  of  the  contract  ceasing  to  be  of  any  effect 
in  case  Hamlin  failed  to  accomplish  the  surrender,  the  plain 
meaning  was  that  the  contract  should  not  exist  until  Hamhn 
had  brought  about  the  exchange.  In  other  words,  there  was 
not  a  contract  entered  into  with  a  provision  that  it  should  cease 
to  bind  in  case  Hamlin  failed  to  redeem  his  promise  in  the 
future,  but  the  contract  was  not  to  become  binding  in  any 
event  until  the  condition  was  performed  by  Hamlin.  And, 
upon  its  performance,  and  not  until  then,  was  the  contract  to 
become  effective. 

We  think,  with  the  learned  court  below,  that  it  is  wholly 
unimportant  whether  Hamlin  had  any  power  from  the  com- 
pany to  make  a  conditional  delivery  or  not.  The  plaintiff  had 
power  to  attach  such  conditions  as  he  chose  to  the  acceptance 
of  the  poUcies,  and  if  the  agent  of  the  company  had  no  power 
to  make  conditional  delivery  to  the  plaintiff,  the  result  would 
still  be  that  no  contract  was  ever  made  and  no  absolute  accept- 
ance ever  had.  It  cannot  be  argued  for  one  moment  that  an 
absolute  delivery  of  a  paper  is  made  to  an  individual  who  has 
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power  to  and  does  refuse  to  accept  it,  except  upon  condition, 
because  the  person  who  assumed  to  make  the  delivery  .was  an 
agent  who  had  no  authority  from  his  principal  to  make  a  con- 
ditional delivery. 

Nor  do  we  think  that  any  inconvenience,  at  least  of  much 
weight,  will  follow  the  result  of  holding  that  an  individual 
can  refuse  to  accept  a  policy  of  insurance  from  a  corporation, 
except  upon  the  performance  of  some  condition  precedent 
under  an  arrangement  made  between  him  and  an  agent  of  the 
company,  which  arrangement  the  agent  fails  to  communicate 
to  the  corporation.  Insurance  companies  may,  with  entire 
propriety,  provide  in  the  same  manner  as  the  defendant  pro- 
vided in  the  policies  in  question,  in  cases  where  the  contract 
of  insurance  becomes  executed.  There  it  is  highly  necessary 
and  important  for  the  company  to  know  exactly  how  far  they 
are  bound  and  the  entire  nature  of  the  contract  which  has  been 
made  between  them  and  the  assured.  But  an  agreement 
between  an  individual  and  the  agent  of  a  company,  by 
which  the  policy  is  accepted  only  upon  conditions  relating 
to  the  same,  and  an  agreement  to  hold  the  policy  until 
the  performance  of  those  conditions,  or  a  failure  to  perform, 
cannot,  as  we  think,  result  in  any  serious  inconvenience  to  the 
company.  But  whether  that  is  so  or  not  cannot  alter  the  right 
of  an  individual  to  refuse  to  be  bound  by  a  policy  of  insurance 
until  he  has  absolutely  received  and  accepted  it. 

We  think  the  order  of  the  General  Term  was  right  and 
should  be  affirmed,  and  judgment  absolute  granted  against 
the  defendant,  with  costs. 

All  concur. 

Order  affirmed,  and  judgment  accordingly. 
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Sylvester  S.  Mangam  et  al.,  as  Executors,  etc.,  Respondents,    ii9^^1 
i\  Richard  W.  Peck,  Impleaded,  etc.,  Appellant.  l\.\i  ^| 

The  rule  of  the  common  law  making  a  husband  liable  for  the  tortious  acts 

of  his  wife,  was  not  abrogated  by  th^  Code  of  Civil-  Procedure  and  is 

still  in  force. 
Accordingly  held,  that  a  husband  was  properly  joined  with  his  wife,  as 

defendant,  in  an  action  to  recover  damages  for  a  fraud  perpetrated  by 

thc'wife. 

(Submitted  October  19, 1888;  decided  November  27, 1888.) 

Appeal  by  defendant,  Richard  W.  Peck,  from  judgment 
of  the  General  Term  of  the  Supreme  Court  in  the  second 
judicial  department,  entered  upon  an  order  made  December 
23,  1886,  which  affirmed  a  judgment  in  favor  of  plaintiff, 
entered  upon  a  verdict  and  which  denied  a  motion  for  a  new 
trial. 

The  action  was  brought  to  recover  damages  against  defend- 
ant Richard  W.  Peck  and  Ellen  E.  K.  Peck,  his  wife,  for  the 
torts  committed  by  the  latter. 

The  proofs  showed  that  an  application  was  made  to  these 
plaintiffs  for  a  loan  of  $4,000,  by  defendant  Ellen  Peck, 
representing  herself  as  acting  for  her  husband.  During  the 
negotiation,  and  as  authority  for  her  acts,  she  presented  a 
letter  purporting  to  come  from  her  husband.  She  delivered 
a  bond  and  mortgage  to  the  plaintiffs  as  security  for  the  loan, 
purporting  and  represented  by  her  to  be  executed  by  lier 
husband.  She  was  not  authorized  to  effect  the  loan,  and  the 
letter,  bond  and  mortgage  were  admitted  to  be  forgeries,  and, 
in  an  action  between  these  same  parties,  the  latter  instru- 
ments were  adjudged  to  be  forgeries  and  void  as  against  the 
husband,  and  the  mortgage  was  canceled  of  record.  Pending 
the  action  referred  to,  these  plaintiffs  instituted  a  suit  to  f or- 
close  their  mortgage,  which  Richard  Peck  successfully 
defended,  alleging  the  forgeries.  These  plaintiffs  obtained  a 
verdict  for  the  expenses  incurred  in  the  prosecution  and 
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defense  by  them  of  the  actions,  and  for  the  $4,000,  with 
interest  thereon,  advanced  by  them  on  the  faith  of  the  pre- 
tended mortgage. 

Richard  W.  Peck  for  appellant.  It  is  not  proper  to  join, 
as  a  party  defendant,  the  linsband  in  an  action  for  the  personal 
torts  of  his  wife.  (Code  of  Civil  Pro.  §  450 ;  FitzgeraJd  v. 
Quanny  109  N.  Y.  441.)  The  husband  is  not  liable  for  a  tort 
by  the  wife.  {Casain  v.  Delanyy  38  N.  Y.  178 ;  Schouler  on 
Husband  and  Wife,  §  135 ;  Rowing  v.  Mardy,  49  N.  Y.  19S, 
200,  201.)  Nor  where  the  basis  of  fraud  is  the  wife's  con- 
tract, or  in  a  case  of  mixed  contract  and  tort.  (Schouler  on 
Husband  and  Wife,'^§  138 ;  Liverpool  Addphia  Loan  Aas^n. 
V.  Fairhurat^  9  Exch.  422 ;  Woodward  v.  Barnes^  46  Vt 
332 ;  Keen  v.  Hartman^  48  Penn.  St.  497 ;  Barnes  v.  Harris^ 
Busbee,  15;  Carleton  v.  Haywood,  49  N.  H.  314;  1  Bishop 
on  Married  Women,  §  906.) 

William  V.  Howe  and  Treadwell  Cleveland  for  reepond- 
ents.  A  husband  is  liable  for  his  wife's  tort  {Fitzgerald 
V.  Quann,  109  N.  Y.  441 ;  33  Hun,  652.)  At  common  law 
the  husband  is  liable  with  his  wife  for  her  torts  conmiitted  dur- 
ing coverture,  in  an  action  to  be  brought  against  husband  and 
wife  jointly.  {BerUea  v.  Kunan,  92  N.  Y.  156, 157,  165,  198, 
203 ;  Bacon's  Ab.,  Baron  and  Feme  L. ;  Coke  Litt.  §§  168, 
187,  391,  665 ;  1  Bl.  Comm.  442 ;  Rowe  v.  Smith,  45  K  Y. 
233;  McQueen  v.  Fulgham,  27  Tex.  467;  Reeve's  Douu 
Eel.  69,  70,  72;^  Capel  v.  Powell,  17  C.  B.  [K  S.]  743, 
748;  McM'ichael  v.  Kane,  25  N.  Y.  D'ly  Reg.  1225; 
5  Legal  Ad.  263 ;  Head  v.  Briscoe,  6  C.  <fe  P.  484, 485,  486 ; 
Clayton  v.  Adams,  6  T.  R.  604;  Marshall  v.  Rutton, 
8  T.  R.  545;  Ferguson  v.  Brooks,  67  Me.  251,  255; 
2  Kent's  Com.  149;  1  Addison  on  Torts  [6th  ed.  1887], 
122,  124;  Schouler  on  Husband  and  Wife,  §§  138,  139; 
Stewart  on  Husband  and  Wife,  §§  14,  ^%\  Ooulding  v. 
Davidson,  26  N.  Y.  604,  606;  Ba/um  v.  MuUen, 
47  id.  577;  Rowe  v.  Smith,  45  id.  233;  Vanneman 
V.   Powers^   56  id.   43;    Tait  v.    CuCbertsoT^  57  Barb.  9; 
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Wainford  v.  Ilej/l,  L.  K,  20  Eq.  321 ;  Freethy  v.  Freethy, 
42  Barb.  641 ;  Schultz  v.  Schultz,  89  N.  Y.  644 ;  27  Hun,  26 ; 
Longendyke  v.  Longendyke^  44  Barb.  366 ;  Perkins  v.  P^r- 
Ai/w,  62  Barb.  53 1 .)  Tliere  is  nothing,  either  expressly  or 
implied,  in  section  450^  or  any  other  section  of  the  Code  of 
Civil  Procedure,  or 'in  the  various  married  women  acts,  or 
other  statutes  of  this  state,  which,  in  any  sense  or  degree, 
modifies  or  restricts  the  common-law  liability  of  the  husband 
for  liis  wife's  tort,  and  his  liability  to  be  joined  with  her  as  a 
party  defendant  in  all  actions  therefor.  (1  Kent's  Comm. 
464;  Potter's  Dwarris  on  Stat.  185;  BerUesy.  Nunan^^^ 
N.  Y.  157,  160;  Lindermany.  Farguharaon^  101  id.  434; 
Schouler  on  Husband  and  Wife,  §  137 ;  Janvnski  v.  Heidd- 
herg,  21  Hun,  439;  Mitser  v.  Lewis^  50  N.  Y.  Super.  Ct. 
[18J.&S.J43I,  439,440;  Wainford  v.  Heyl,  L.  R,  20  Eq. 
321,  324;  Coleman  v.  Burr^  93  K  Y.  24,  25;  Rowe  v. 
Smith,  45  id.  230,  233 ;  Baum  v.  MuUen,  47  id.  577,  579 ; 
Goidding  v.  Davidson^  26  N.  Y.  604,  606 ;  Vanneman  v. 
Powersy  56  id.  43 ;  MaUhews  v.  Fieatal,  2  E.  D.  Smith,  90, 
91 ;  Tait  v.  Culbertaony  57  Barb.  9 ;  Trehing  v.  Vitter,  2  Civ. 
Pro.  [McCarty],  391 ;  Fitzgerald  v.  Quann,  33  Hun,  652 ; 
109  N.  Y.  441 ;  McMichad  v.  Kane,  25  Daily  Reg.  1225 ; 
Senrokcm  v.  KaMenherg,  17  Q.  B.  D.  177,  179,  180;  21  Eng. 
L.  J.  522,  523 ;  Scott  v.  Morley,  20  Q.  B.  D.  120)  Statutes 
removing  the  disabilities  of  marriied  women  cannot  be  consid- 
ered as  enlarging  or  modifying  the  liabilities  of  husbands. 
(  White  v.  Wager,  25,  K  Y.  332,  333 ;  Perkins  v.  Perkins, 
62  Barb.  531;  RitUr  v.  Ritter,  SI  Pa.  St.  396;  Bear's, 
Admr.,  v.  Bear,  33  id.  527;  PeUity.  Fretz,  33  id.  118; 
Diver  y.  Diver,  56  id.  100;  Freethy  y,  Freethy,  43  Barb. 
641 ;  Longendyke  v.  Longendyke,  44  id.  366 ;  Schultz  v. 
Schultz,  89  id.  644 ;  27  Hun,  26 ;  Stewart  on  Husband  and 
Wife,  §  m ;  McElfresh  v.  Kirk&ndaU,  36  Iowa,  224,  225 ; 
Gol(muin  v.  Burr,  93  N.  Y.  18,  24.? 

Gray,  J.     The  sole  question  presented  by  this  appeal  is  as 
to  the  liability  of  this  defendant  for  the  tortious  acts  com- 
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mitted  by  his  wife,  the  defendant,  Ellen  Peck.  There  is  no 
question  but  that  the  plaintiffs  had  a  perfect  cause  of  action 
for  the  losses  occurring  to  them  as  the  direct  result  of  the 
fraud  and  deception  practiced  by  her  upon  them.*  That  being 
the  case,  it  falls  within  the  principle  lately  decided  by  us  in 
Fitzgerald  v.  Qtuinn  (109  N.  Y,  441).  In  that  case,  which  was 
an  action  to  recover  for  the  injury  caused  by  the  slanderous 
words  spoken  by  the  wife,  and  in  wliich  her  husband  was 
joined  with  her  as  defendant,  we  held  that  the  common-law 
rule  of  liability  had  not  been  abrogated,  either  by  express 
legislation  or  by  the  provisions  of  the  Code  of  Civil  Pro- 
cedure. Nothing  in  the  appellant's  case  suggests  any 
distinction  in  principle  between  it  and  that  of  Fitzgerald 
V.  Quann,  The  record  exhibits  no  errors  upon  the  trial  and 
the  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Danforth  and  Finch,  JJ.,  not  voting* 

Judgment  affirmed. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Estate  of 
Charles  B,  Gray,  Deceased. 

The  right  of  a  creditor  of  a  firm  to  share  in  the  estate  of  a  deceased 
member  of  the  firm  in  the  hands  of  his  administrator,  where  there  in  no 
joint  estate  and  the  surviving  partner  is  insolvent,  is  governed  by  the 
rules  by  which  courts  of  equity  are  guided  in  distributing  the  separate 
estate  of  an  insolvent  as  between  his  separate  creditors  and  those  of  a 
copartnership  of  which  he  was  a  member. 

While,  as  a  general  rule  in  such  cases,  the  separate  creditors  are  entitled  to 
be  first  paid,  where  a  creditor  at  the  time  a  debt  is  contracted  for  the 
benefit  of  the  firm,  requires  therefor  and  receives  the  joint  and  several 
obligation  of  the  copartners  individually,  it  thereby  becomes  the  several 
debt  of  each  of  them;  the  holder  is  entitled  to  the  benefit  of  the  security 
according  to  its  terms,  and  has  the  right  to  prove  it  against  the  separate 
estate  of  the  decedent,  and  to  share  equally  with  the  other'  separate 
creditors  in  the  distribution. 

(Argued  October  19,  1888;  decided  November  27,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  December 
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14,  1886,  reversing  in  part  a  decree  of  the  surrogate  of 
the  county  of  Orange,  upon  settlement  of  the  accounts  of 
Lewis  E.  Carr,  as  administrator  of  the  estate  of  Charles  B. 
Gray,  deceased.     (Reported  below,  42  Hun,  411.) 

Upon  the  accounting  Sarah  B.  Lockwood,  who  held  a 
joint  and  several  note,  executed  by  the  decedent,  C.  G. 
Lockwood  and  herself,  payable  to  the  order  of  H.  H.  Far- 
num,  presented  the  same  as  a  claim  against  the  estate.  It 
appeared  that  the  makers.  Gray  and  Lockwood,  composed 
the  firm  of  Gray  &  Lockwood ;  that  the  note  was  given 
for  a  loan  made  by  said  Famum  for  the  benefit .  of  the 
firm ;  that  said  Sarali  B.  Lockwood  signed  it  for  the  benefit 
and  accommodation  of  the  other  makers  and  was  coippelled  to 
take  it  up ;  that  Lockwood,  the  surviving  member  of  the 
firm,  was  insolvent,  and  there  were  no  firm  assets.  There  were 
not  sufficient  assets  of  the  estate  to  pay  the  individual  and  the 
firm  creditors.  Mrs.  Lockwood  claimed  the  right  to  share 
equally  with  the  individual  creditors  in  the  distribution.  This 
the  surrogate  refused,  holding  that  the  claim  was  a  firm  debt 
and  so  must  be  deferred  until  the  individual  claims  were  paid 
in  full.     The  appeal  was  from  this  portion  of  the  decree. 

Lewis  E.  Carr  for  appellant.     The  claimant  is  a  creditor  of 
the  firm  of  Gray  &  Lockwood,  as  to  her  entire  claim,  and  was 
entitled  to  such,  and  only  such,  remedy  against  the  estate  of 
Gray,  one  of  the  partners,  as  creditors  of  partnerships  are 
entitled  to  against  the  separate  estates  of  individual  partners. 
(Edwards  on  Bills  [3d  ed.]  §§  Y22,  723,  764 ;  Corey  v.  White, 
3  Barb.  12, 16  ;  DUlenheck  v.  Dygert,  97  N.  Y.  303, 307,  308 
Lindley  on  Partnership  [5th  ed..  Notes  by  Wentworth],  375 
Gcmson  V.  Laihrop,  25  Barb.  455 ;  Rohvnson  v.  Robinson, 
1  Lans.  117,  119 ;  McCarthy  v.  Fitts,  20  Week.  Dig.  225 
WeOs  V.  MiUer,  m  N.  Y.  255 ;    Kirhy  v.  Carpenter,  7  Barb. 
373, 378 ;  Morgan  v.  Skidvwre,  3  Abb.  N.  C.  92,  note  93,  94 
In  re  Gray,  42  Hun,  411,  413.)     The  claimant  may  not  have 
her  claim  paid  out  of  the  estate  of  Gray  until  his  individual 
creditors  have  been  paid  in  full.     (3  Kent,  marg.  p.  65 ;  Payne 
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V.  Mathews,  6  Paige,  19,  20  ;  Jackson  v.  Connelly  1  Sandf .  Ch. 
348,  350;  Wilder  v.  Keder,  3  Paige,  167,  171,  172;  EgheU 
V.  \Yood,Z\A.  517,  527;  Meech  v.  Allen,  17  N.  T.  300, 
301  ;  Morgan  v.  SMdmore,  3  Abb.  N.  C.  92 ;  McCulloch  v. 
DashieWs  Ad.,  18  Am.  Dec.  271,  281  ;  Stewart's  Case, 
4  Abb.  Pr.  408;  4  Brad.  254;  Kirby  v.  Carpenter,  7  Barb. 
373,  378 ;  Ganson  v.  Lathrop,  25  id.  455 ;  Scott  v.  GuthAe, 
10  Boflw.  408,  416;  ^y^lson  v.  Robertson,  21  N.  Y.  587; 
Menagh  v.  Whitwdl,  52  id.  146 ;  Hewitt  v.  Northrup,  75  id. 
506,  509 ;  7n  r<j  i?iV«^,  19  Hun,  202  ;  81  K  Y.  629 ;  Pope 
V.  Cole,  56  id.  124 ;  Richter  v.  Poppenhausen,  42  id.  373.) 
The  judgment,  on  the  reference  of  Mrs  Lockwood's  claim, 
under  the  statute,  did  not  prevent  the  application  of  this  rule 
marshaling  assets.  First.  Because  the  judgment  does  not  pro- 
fess to  direct  as  to  the  manner  of  distribution  of  Gray's 
estate.  Second.  Because  the  referee  and  court  there  had  no 
jurisdiction  of  the  subject-matter  of  the  distribution  of  the 
estate  of  Gray,  or  of  the  individual  creditors  to  be  affected  by 
such  a  decree.  {Radley  v.  Fisher,  24  How.  404 ;  Boyd  v. 
Bigdow,  14  id.  511;  Caro  v.  R,  R.  Co.,  2  Civ.  f'ro.  Rep. 
371 ;  People  ex  rd.  Banta  v.  Kent,  58  How.  407  ;  Campbell 
V.  Seamam,,  63  K  Y.  568, 586 ;  Kenney  v.  Apgar,  93  id.  539, 
548 ;  Roe  v.  Boyle,  81  id.  305  ;  Mowrey  v.  Peet,  88  id.  453, 
456;  Young  v.  Cvddy,  23  Hun,  249;  Code  of  Civ.  Pro. 
§§  3333,  3334;  Hatch  v.  Stewart,  42  Hun,  164;  3  R.  S. 
[7th  ed.]  2300,  §§36,  37;  Woodley  v.  Bagley,  13  Wend.' 
453;  Wilder  v.  Keder,  3  Paige,  167;  Code  of  Civ. 
Pro.  §§  2729,  2730,  2742;  Weeks  v.  Weeks,  16  Abb. 
K.  C.  143;  McArthur  v.  Scott,  113  U.  S.  340;  People 
V.  Sturteoant,  9  K  Y.  263 ;  BUioU  v.  Piersol,  1  Pet.  340 ; 
Wilcox  V.  Jackson,  13  id.  511 ;  State  of  R.  I.  v.  State  of 
Mass.,  12  id.  718  ;  Thompson  v.  Taylor,  71  K  Y.  217 ;  Burr 
V.  Bigler,  16  Abb.  Pr.  177 ;  Brower  v.  Bowers,  1  Abb.  Ct. 
App.  Dec.  219;  Case  v.  Reeves,  14  Johns.  79;  Marsh  v. 
Masterson,  50  Sup.  Ct.  Rep.  187,  193 ;  Miller  v.  Manice, 
6  Hill,  114,  122 ;  Stdnhach  v.  Itis.  Co.,  77  N.  Y.  498,  501 ; 
Barth  V.  Burt,  17  Abb.  Pr.  349  ;  Burdick  v.  Post,  12  Barb. 
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168 ;  CampbeU  v.  Consalus,  25  K  Y.  613 ;  N.  T.  <&  H. 
R,  E.  Co.  V.  Eyle^  6  Bosw.  587 ;  Eoyce  v.  Burty  42  Barb. 
655  ;  Rem.  Paper  Co.  v.  Dougherty ,  81  N.  Y.  474 ;  Durant 
V.  Ahendrothy  97  id.  132 ;  LoriZlard  v.  Glyde^  99  id.  196 ; 
Westervelt  v.  Westervdt^  46  Supr.  Ct.  Eep.  298 ;  Ferris  v. 
Van  Veckterij  73  N.  Y.  113 ;  Perrrj  v.  Dickinson^  85  id.  345 ; 
In  re  Hood,  98  id.  363 ;  PUtman  v.  Johnson,  35  Hun,  38  ; 
15  Abb.  N.  C.  472 ;  Bdden  v.  /StoA?,  103  N.  Y.  1 ;  Acker  v. 
Zelandy  109  id.  519.) 

C.  K  Cvddeback  for  respondent.  The  administrator  was 
tmstee  for  all  persons  interested  in  the  personal  estate,  whether 
creditors,  legatees  or  distributees.  ( Wager  v.  Wager,  89 
N.  Y.  161 ;  Eedfield  on  Surrogates,  428 ;  2  K.  S.  87,  §  27; 
Laws  of  1858,  chap.  314,  §  1 ;  Buckhaut  v.  Hunt,  16  How. 
Pr.  407 ;  FisJier  v.  Banta,  66  K  Y.  468,  481 ;  1  Greenl.  on 
Ev.  §  523.)  The  Special  Term  h^  jurisdiction  of  the  matter 
passed  on  by  it.  (2  E.  S.  91,  §  37.)  It  was  one  of  the 
questions  for  the  court  to  decide  whether  the  report  of  the 
referee  ^as  proper  and  authorized  by  the  law  under  which  he 
wfii  appointed,  and  the  motion  to  confirm  might  properly 
have  been  opposed  on  this  ground  upon  the  report  itself  and 
without  making  a  case.  {Godding  v.  Porter,  17  Abb.  Pr. 
374.)  The  rights  of  Mrs.  Lockwood  as  against  the  individual 
creditors  of  Mr.  Gray  were  thus  regularly  before  the  Supreme 
Court  for  its  determination.  {Fisher  v.  Hepburn,  48  N.  Y. 
41 ;  WUcow  V.  Jackson,  13  Peters,  511 ;  Bo/ngs  v.  Duckimr 
fidd,  18  N.  Y.  592,  597;  In  re  Canal  andWalker  Streets,  12 
id.  406  ;  Judson  v.  Rossie  Galena  Co.,  9  Pai.  600.)  Where 
the  plaintiff  can  prove  the  insolvency  of  the  survivor  and 
thus  show  that  he  has  no  legal  remedy  for  the  collection  of 
his  debt  against  him,  he  may  proceed  to  enforce  payment  from 
the  estate  of  a  deceased  partner  or  other  joint  debtor  without 
bringing  an  action  against  the  survivor.  {Pope  v.  Cole,  55 
K  Y.  129 ;  Forbes  v.  Childs,  17  id.  354;  RichterY.  Poppenr 
Imsen,  42  id.  373.)  Mrs.  Lockwood  had  a  right  to  share  as 
an  individual  creditor  of  Mr.  Gray  as  to  the  $2,000  note,  irre- 
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spective  of  the  effect  to  be  given  to  the  judgment  of  the 
Supreme  Court.  ( Wilder  v.  EedeVy  3  Paige,  167 ;  Meech  v. 
AUen,  17  K  T.  300,  301 ;  Stewart's  Case,  4  Bradf.  264.) 
Mrs.  Lockwood,  the  surety,  upon  payment  of  the  notes,  was 
'subrogated  to  all  the  rights  of  the  original  holder.  {Cuyler  v. 
Ensworth,  6  Paige,  32 ;  Speiglemeyer  v.  Crawford.,  6  id.  254 ; 
Clason  V.  Morris,  10  Johns.  525,  601 ;  Hays  v.  Ward, 
4  Johns.  Ch.  130;  Matthews  v.  Aiken,  1  Com.  595  ;  Lewis 
V.  Palmer,  28  K  Y.  271 ;  Goodyear  \.  Watson,  14  Barb.  481 ; 
Alden  v.  Gla/rk,  11  Hun,  209;  Townsend  v.  White,  76  N.  Y. 
425 ;  White  and  Tudor's  Lead.  Cas.  in  Eq.  [4th  ed.]  137 ; 
WaUs  V.  Kinney,  3  Leigh.  272,  294;  Powell  v.  White,  11  id. 
309 ;  Wheadey  v.  Calhoun,  12  id.  266,  274 ;  Lidderdale  v. 
Robinson,  12  "Wheat.  594 ;  Cheeseborough  v.  Millard,  1  Johns. 
Ch.  409,  413 ;  Hines  v.  Keeler,  3  W.  &  S.  404,  491 ;  U.  S.  v. 
Hunter,  5  Pet.  174.) 

Andrews,  J.  *  It  is  conceded  that  the  right  of  Mrs.  Lock- 
wood  to  share  in  the  distribution  of  the  assets  of  the  estate  of 
Charles  B.  Gray,  in  the  hands  of  his  administrator,  is  gov- 
erned by  the  rules  by  which  courts  of  equity  are  guided  in 
distributing  the  separate  estate  of  an  insolvent,  as  between  his 
separate  creditors  and  the  creditors  of  a  copartnership  of 
which  he  was  a  member.  The  general  rule  in  such  cases  is 
that  the  separate  creditors  are  entitled  to  be  first  paid,  on  the 
ground  that  their  debts  were  contracted  on  the  credit  of  the 
separate  estate,  while  partnership  debts  are  contracted 
primarily  on  the  credit  of  the  joint  estate.  But  as  a  partner- 
ship debt  is  regarded  in  equity  as  both  joint  and  several,  there 
is  an  apparent  inconsistency  in  excluding  in  equity  the  right 
of  the  partnership  creditor  to  share  with  the  separate  creditor, 
where,  as  in  this  case,  there  is  no  joint  estate  and  the  surviv- 
ing partner  is  insolvent.  But  the  doctrine  stated  is  the  settled 
law  of  this  state,  and  is  not  open  to  question.  The  main  debt 
of  Mrs.  Lockwood  never  in  form,  at  least,  was  the  copartner- 
ship debt  of  Gray  and  Lockwood.  In  February,  1875,  Gray 
and  Lockwood,  in  their  individual  names,  and  not  in  the 
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name  of  the  firm,  executed,  together  with  Mrs.  Lockwood, 
their  joint  and  several  promissory  note  for  $2,000,  payable  to 
one  Famum,  in  consideration  of  a  loan  for  that  amount  made 
by  the  payee  to  Gray  and  Lockwood  at  that  date.  Mrs. 
Lockwood  signed  the  note  at  the  request  of  the  other  makers 
for  their  accommodation,  and  as  between  themselves  she  was 
a  surety  merely.  She  was  subsequently  compelled  to  pay  the 
note,  which  is  the  foundation  of  her  'principal  claim  against 
the  estate.  It  is  found  that  the  money  was  procured  for  the 
use  of  the  finn  of  Gray  &  Lockwood,  and  was  used  in  the  firm 
business,  and  that  this  was  known  to  all  the  parties.  Upon 
these  facts  is  it  a  conclusion  of  law  that  the  debt  represented 
by  the  note  was  a  firm  debt,  or  that  the  claim  of  Mrs.  Lock- 
wood  is  to  be  ranked  on  the  distribution  of  the  separate  estate 
of  the  decedent  as  a  firm  debt  and  excluded  from  participation 
until  the  concededly  separate  debts  are  paid  ?  We  are  of 
opinion  that  no  rule  of  marshaling  assets  requires  such  a 
determination.  The  payee  of  the  note  had  a  rfght  to  prescribe 
the  security  which  he  would  accept  for  the  loan.  He  chose  to 
take  the  joint  and  several  individual  ixpte  of  the  parties,  with 
the  name  of  Mrs.  Lockwood  a^ded.  By  the  contract  it  was 
made  the  several  debt  of  each  of  the  makers,  and  we  perceive  no 
ground,  in  abstract  justice,  why  Famum,  or  his  successor  in 
interest,  cannot  have  the  benefit  of  the  security  according  to  its 
terms,  and  the  right  to  prove  the  debt  against  the  separate  estate 
of  the  decedent,  and  share  equally  with  the  other  separate 
creditors  in  the  distribution.  The  fact  that  he  knew  that  the 
money  was  borrowed  for  the  use  of  the  firm  makes,  we  think, 
no  difference.  If  he  had  required  separate  security  by  mort^ 
gage,  or  otherwise,  on  the  individual  property  of  one  of  the 
firm,  there  could  be  no  doubt  that  it  would  be  valid  against 
the  separate  creditors  of  the  individual  partner,  notwithstand- 
ing he  knew  for  what  purpose  the  money  was  borrowed. 
{Meech  v.  AUen,  17  K  T.  300.)  It  is  plain  that  Mrs.  Lock- 
wood  lias  the  same  equity  that  Famum  would  have  had  if  he 
still  owned  the  note  and  presented  it  as  a  claim  against  the 
SioKELs— YoL.  LXYL      62 
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estate  of  Gray.  He  did  not  lend  the  money  on  the  credit  of 
the  firm,  or  on  the  finn  obligation,  but  on  the  joint  and 
several  promise  of  the  individuals  who  composed  it,  and  of 
Mrs.  Lockwood.  We  need  not  consider  whether  he  could  have 
proved  it  in  bankruptcy  as  a  finn  debt  on  showing  the  circum- 
stances. This  has  not  been  done  and  there  can  be  no  question 
of  election  as  between  the  joint  and  separate  estate,  as  there  is  no 
joint  estate.  "We  think  the  authorities  sustain  the  view  abovm 
stated  and  show  that  the  debt  of  Mrs.  Lockwood  for  the  money 
paid  in  discharge  of  her  obligation  on  the  note  was  provable  and 
entitled  her  to  sli&re  pro  rata  with  the  other  separate  creditors 
of  the  decedent  in  the  distribution.  (  Wilder  v.  Keeler^  3  Paige, 
167;  Morris  v.  Morris^  4  Grat  293  ;  Expa/rte  Bowlandsouj 
3  P.  Wms.  406 ;  Ho  parte  Bond,  1  Atk.  98 ;  Ed  parte  jBoney, 
L.  R,  7  Ch.  App.  178 ;  2  Lindley  on  Part.  1096,  1232,  1248, 
note.)  The  conclusion  we  have  reached  on  the  main  question 
makes  it  unnecessary  to  consider  the  other  questions.  It 
follows  that  the  order  should  be  affirmed  and  judgment 
absolute  rendered  for  the  respondent  on  the  stipulation. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
Ann  Matilda  Piffard  et  al.,  as  Executors,  etc.,  of  David 
PiFFAKD,  Deceased. 

The  will  of  P.  gave  to  his  daughter  S.  one-flf  th  of  all  his  real  and  personal 
estate.  By  a  codicil  he  directed  that  8.  should  have  power  by  her  will, 
"  heretofore  or  hereafter  "  executed,  to  dispose  of  the  share  devised  and 
bequeathed  to  her,  and  to  that  end  he  directed  that  such  share  should 
be  paid  over  by  his  executors  to  the  executors  or  trustees  named  in  her 
will  in  case  of  her  death  during  his  lifetime,  but  in  case  she  survived, 
then  that  such  share  should  be  paid  over  to  her.  S.  died  before  the  tes- 
tator leaving  a  will.  Held,  that  while  the  testator  gave  a  power  of 
appointment,  which  as  a  power  the  donee  could  not  execute  during  the 
donor's  lifetime,  yet  the  further  language  of  the  codicil  showed  the  tes- 
tator's intent  to  be,  in  case  of  the  happening  of  the  contingency 
specified,  to  devise  and  bequeath  by  force  of  his  own  will  the  daughter's 
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one-fifth  to  such  person  or  persons  and  in  such  shares  and  proportions  as 
she  had  directed  or  should  direct  in  the  disposition  of  her  own  property; 
that  the  will  of  the  daughter  could  be  referred  to  to  define  and  make 
certain  the  persons  to  whom  and  the  proportions  in  which  the  one-fifth 
should  pass ;  and  that  the  executors  of  the  will  of  P.  were  properly 
required  to  pay  over  that  share  to  the  executors  of  the  will  of  S.  for  the* 
purposes  of  distribution. 

(Argued  October  22,  1888;  decided  November  27,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  22,  1886,  which  affirmed,  so  far  as  appealed 
from,  a  decree  of  the  surrogate  of  the  county  of  Livingston 
on  settlement  of  the  accounts  of  the  executors  of  the  will  of 
David  Piffard.     (Reported  below,  42  Hun,  34.) 

The  provisions  of  the  will,  so  far  as  material,  are  set  forth 
in  the  opinion.  The  testator's  daughter,  Sarah  Eyre  Piffard, 
one  of  the  beneficiaries  named  therein,  died  before  the  testator, 
leaving  a  will.  The  executors  under  a  power  of  sale  contained 
in  the  will  sold  the  real  estate;  the  portion  of  the  decree 
appealed  from  directed  said  executors  to  pay  over  to  the 
executors  of  the  will  of  said  daughter  Sarah  the  share  given 
her. 

John  fi.  Si/rwag  for  appellants.  The  powers  created,  defined 
and  regulated  by  1  Revised  Statutes  737,  section  126,  are 
in  terms  confined  to  "lands,"  but  are  now  held  appli- 
cable to  personal  property  also.  {Cutting  v.  Gutting^  86 
N.  Y.  522;  HuUon  v.  Benka/rd,  92  id.  296,)  There 
is'  no  reference  in  the  will  of  Sarah  Eyre  Piffard  to 
the  power,  nor  to  the  fund  which  is  the  subject  of  the 
power,  and  there  is  nothing  in  it  from  which  any  intent 
to  execute  the  power  can  be  inferred.  ( Winchdl  v. 
HickSy  33  N.  Y.  383.)  It  cannot  be  presumed  that 
the  testator's  daughter  intended  to  execute  a  power, 
of  the  existence  of  which  she  was  ignorant,  and  which 
had  no  possible  legal  existence  or  operation  until  nearly 
three  years   after  her  will   was  made  and  two  years  after 
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her  own  death.  {Jones  v.  Southall^  32  Beav.  31,  38.)  The 
intent  to  execute  or  not  to  execute  the  power  of  appointment 
must  be  gatliered  from  the  terms  of  the  will  and  the  circum- 
stances surrounding  it,  like  any  other  question  of  the  testator's 
intent  arising  upon  the  construction  of  a  will.  {HuUon  v. 
Bmka/rd,  92  N.  Y.  295,  301 ;  WhiU  v.  HidcB,  33  id.  383 ; 
Wildhue  V.  Gregory^  12  Law  Rep.  §  1482;  1  Jarman  on 
Wills  [5th  Am.  ed.]  676,  note  1 ;  Sugden  on  Powers  [Ist  Am. 
ed.]  332;  2  Williams  on  Ex.  [6th  Am.  ed.]  1212;  Jones  v. 
Soutkall,  32  Beav.  31,  38  ;  Quinn  v.  Hardenlrook,  54  X,  Y. 
83,  89.)  There  must  be  an  expression  of  an  intent  to  make 
an  independent  bequest  to  the  executors,  in  case  of  the  death 
of  the  legatee,  to  prevent  a  lapse.  (I  Roper  on  Legacies  [2d 
Am.  ed.]  466 ;  Thurber  v.  Chambers,  66  N.  Y.  42 ;  BoUes  v. 
Bacmi,  3  Dem.  43.) 

Francis  H,  Wilson  for  Emma  M.  Piffard,  respondent.  The 
testator's  intention  to  dispose  of  all  his  property  should  be 
carried  into  effect,  if  that  can  be  legally  done  by  any  reason- 
able mode  of  interpretation,  and  the  court  will  prefer  that 
interpretation  which  prevents  either  a  total  or  a  partial 
intestacy.  (  Vernon  v.  VemoUy  53  N.  Y.  351.)  The  power 
conferred  on  Sarah  Eyre  Piffard,  by  her  father's  will,  was 
executed  by  her  will.  (1  Jarman  on  Wills  [Bigelow's  ed.] 
676,  note  1;  White  v.  Hicks,  33  N.  Y.  383;  HuUon  x. 
Benkard,  92  id.  296;  GuUing  v.  Cutting,  86  id.  522.) 
It  became  effectual  at  his  death  to  vest  rights  that  were 
inchoate  at  the  time  of  her  death.  (I  R.  S.  732,  §§  77-79.) 
The  direction  in  the  testator's  will  that  his  executors  pay  over 
to  his  daughter's  executors  this  fifth  share  of  his  estate,  vio- 
lates no  rule  of  law,  and  may  operate  as  a  gift  to  her  estate 
without  the  execution  of  a  power.  {Brown  v.  Clark,  77 
JJT.  Y.  369,  375.) 

George  F,  Yeoman  for  executors,  etc.,  of  Sarah  Eyre  Pif- 
fard, respondents.  The  will  of  Sarah  Eyre  Piffard  was,  in 
form,  sufficient  to  dispose  of  all  of  the  property  that  she  had 
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power  to  dispose  of,  whether  it  was  or  was  not  her  own  prop-^ 
erty.  (I  R.  S.  737,  §  126;  HuUon  v.  Benkard,  92  N.  Y. 
295,  304.)  The  fact  that  after,  and  in  consequence  of  her 
death,  David  Piffard  executed  a  codicil  confirming  the  will  ' 
and  all  former  codicils,  operated  as  a  re-execution  of  them  all. 
{Brown  v.  Glarh,  77  N.  Y.  369 ;  Redf .  on  Surrogates  [3d 
ed.],  227 ;  1  Jarman  on  Wills  [R.  &  T.  ed.],  28.)  If  two 
modes  of  interpreting  a  will  are  possible,  that  mode  will  be 
preferred  which  will  prevent  either  a  total  or  a  partial  intestacy. 
(Redf.  on  Surrogates,  255  ;  Vernon  v.  Vernon^  53  N.  Y.  35 1 ; 
Lyman  v.  Lyman^  22  Hun,  261.)  Where  the  intention  is 
plain  upon  the  whole  will,  it  is  the  duty  of  the  court  to 
subordinate  the  language  to  tlie  intention.  {PhUipa  v.  Davies^ 
92  K  Y.  199 ;  Wagner  v.  Wagner,  96  id.  164 ;  Redf.  on  Sur- 
rogates, 251.)  If  the  will  of  Sarah  Eyre  PifEard  did  not 
bequeath  this  property,  the  will  of  David  PifEard  did  bequeath 
it  to  those  who  are  entitled,  under  her  will,  to  her  property. 
(Chamberlain  v.  Hutchinson,  22  Beav.  444 ;  Brickenden  v. 
WiUiams,  L.  R.,  7  Eq.  309.) 

FmoH,  J.  The  testator,  by  his  last  ^dll,  duly  executed, 
gave  to  his  daughter,  Sarah,  one-fifth  of  all  his  real  and  per- 
sonal property.  The  devise  and  bequest  was  absolute  and 
without  condition,  and  such  as  to  vest  in  her  a  complete  title 
to  the  property  given.  Of  course  such  legatee  and  devisee, 
if  she  lived  until  her  father's  will  took  effect,  would  have 
the  absolute  ownership  and  power  of  disposition,  and  could 
transfer  it  by  will  to  whomsoever  she  pleased.  By  a  codicil 
made  a  few  years  later,  the  testator  again  referred  to  the 
devise  and  bequest  to  Sarah,  and  made  a  further  provision 
relative  thereto.  It  reads  thus :  "  I  do  hereby  direct  that  my 
said  daughters,  Sarah  Eyre  Piffard  and  Ann  Matilda  Piffard, 
named  in  my  said  will,  shall  have  power,  by  their  several 
wills  heretofore  or  hereafter  duly  made  and  executed,  to  dis- 
pose of,  devise  and  bequeath  the  share  of  my  estate  devised 
and  bequeathed  to  them  severally  in  and  by  my  said  will ;  and 
to  that  end  I  direct  that  such  share  or  shares  shall  be  paid 
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over  by  my  said  executors  to  the  executors  or  trustees  named 
in  and  by  the  several  wills  of  my  said  daughters  in  case  of 
the  death  of  them,  or  either  of  them,  in  my  lifetime,  instead 
of  to  my  said  daughter  or  daughters ;  but  if  my  said  daughters 
shall  survive  me,  then  such  shares  shall  be  paid  to  them  sev- 
erally, as  now  provided  in  and  by  my  said  will."  It  seems  to 
me  impossible  to  misunderstand  the  purpose  of  this  provision. 

It  was  clearly  intended  to  reach  and  cover  a  contingency 
which  has  actually  occurred,  and  to  prevent  a  lapse  of  the 
legacies  by  the  death  of  a  daughter  in  the  testator's  lifetime. 
To  that  event  the  provision  of  the  codicil  was  confined,  and 
only  in  that  event  could  it  be  consistent  with  the  absolute 
devise  and  bequest  and  essential  to  make  it  effectual.  And 
while,  to  reach  this  result,  the  testator  gave  a  power  of 
appointment,  which,  as  a  power,  the  donee  could  not  execute 
in  her  father's  lifetime,  because  she  could  not  herself  dispose 
of  what  remained  wholly  in  another's  power  and  ownership, 
yet  the  further  language  of  the  codicil  shows  its  intent  to  be 
that,  in  case  of  the  death  of  the  daughter  in  the  lifetime  of 
the  father,  the  latter  intended  to  devise  and  bequeath  by 
force  of  his  own  will  the  daughter's  one-fifth  to  such  person 
or  persons  and  in  such  shares  and  proportions  as  by  an  exist- 
ing will,  made  before  or  after  the  date  of  the  codicil,  she  had 
determined  and  directed  or  should  determine  and  direct  in 
the  disposition  of  her  own  property ;  and  "  to  that  end,"  in 
aid  of  that  result,  he  explicitly  declares  that  the  one-fifth 
given  to  her  shall  be  paid  over  to  her  exacutors  for  the  evident 
purpose  of  passing  to  her  devisees  and  legatees  that  share 
precisely  as  if  it  had  been  her  property  at  her  death,  and 
had  become  distributable  as  such  by  force  of  her  will.  And 
this  view  is  very  greatly  strengthened  by  the  fact  that  after 
her  death  leaving  a  last  will,  the  testator,  with  full  knowledge 
of  the  existing  situation,  made  two  other  codicils,  confirming 
his  will  and  the  provisions  contained  in  it  now  in  question. 

While,  therefore,  it  may  not  be  possible  to  sustain  the 
power  of  appointment  as  such,  and  so  enable  Sarah's  devisees 
and  legatees  to  take  the  one-fifth  by  force  of  her  wiU,  it  is 
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possible  to  see  in  the  will  of  the  father  a  clear  intent  to  pre- 
vent a  lapse  and  avoid  a  partial  intestacy  by  carrying  over 
the  one-fifth  which  she  did  not  take,  through  her  executors, 
to  those  whom  she  should  name  as  devisees  and  legatees  of 
her  property,  and  in  the  proportions  by  her  directed.  Her  will, 
therefore,  is  referred  to,  not  as  transferring  the  property  by  an 
appointment,  but  to  define  and  make  certain  the  persons  to 
whom  and  the  proportions  in  which  the  one-fifth  should  pass 
by  the  father's  will  in  case  of  the  death  of  the  daughter  in  his 
lifetime.  What  she  would  have  done  by  her  will  but  could 
not,  that  he  did  for  her  by  his  own  will. 

This  was  the  construction  adopted  by  the  General  Term, 
and  we  concur  in  it. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


John  Mebbt,  Appellant,  v.  Loms  Hoopbs  et  al..  Executors,  etc., 
Respondents. 

Where,  upon  the  dissolution  of  a  Ann,  one  of  the  copartners  purchases 
and  succeeds  to  the  business,  the  exclusive  right  to  use  trade-marks 
belonging  to  the  firm  passes  to  the  purchaser,  although  no  express 
mention  is  made  of  them  in  the  deed  of  assignment. 

Hutoer  v.  Dannenhoffer  (82  N.  Y.  499)  and  Haeard  v.  CoiweU  (98  id.  259) 
distinguished. 

(Argued  October  22,  1888;  decided  November  27,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
July  2,  1886,  which  aflSrmed  a  judgment  in  favor  of  Evan  T. 
Hoopes,  the  original  defendant,  the  present  defendants'  tes- 
tator, entered  upon  the  report  of  a  decision  of  the  court  on 
trial  at  Special  Term. 

This  action  was  brought  to  restrain  the  use  by  the  original 
defendant  of  certain  brands  claimed  by  plaintiiBf  to  be  trade- 
marks, to  which  he  claimed  an  exclusive  right 
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The  original  partners  were  formerly  partners  engaged  in 
the  business  of  manufacturing  galvanized  iron.  The  brands  in 
question  were  used  by  them ;  one  consisted  of  the  figure  of  alien 
couchant  with  the  words,  "  lion  Brand ; "  the  other  the  figure 
of  a  phoenix  with  the  words,  "  Phoenix  Brand."  At  the  time 
of  the  dissolution  of  the  firm  the  parties  executed  an  instru- 
ment, of  which  the  following  is  a  copy : 

"Agreement,  made  this  first  day  of  February,  1884, 
between  Evan  T.  Hoopes,  of  the  city  of  New  York,  and 
John  Merry,  of  the  same  place,  witnesseth : 

"  That  the  copartnership  heretofore  existing  between  said 
Hoopes  and  Merry  is  hereby  dissolved  upon  the  following 
terms: 

^^  First.  Said  Hoopes  shall,  upon  the  execution  of  this 
agreement,  receive  of  the  partnership  funds  and  property  the 
sum  of  forty-five  hundred  dollars  in  cash,  also  notes  of  cus- 
tomers of  Hoopes  &  Merry,  now  held  by  said  firm,  indorsed 
by  Hoopes  &  Merry,  to  the  amount  of  seventy-five  hundred 
dollars,  and  all  interest  on  said  notes  is  to  be  allowed  to  said 
Hoopes ;  also  said  Hoopes  is  to  receive  notes  by  said  Merry  to 
the  order  of  said  Hoopes  to  the  amount  of  five  thousand 
dollars,  to  wit,  three  notes,  payable  in  six,  nine  and  twelve 
months,  respectively,  from  this  date,  with  interest ;  also  said 
Hoopes  is  to  receive  and  said  Merry  is  to  deliver  to  him 
merchandise  of  the  value  of  five  thousand  dollars,  to  be 
delivered  as  selected  by  said  Hoopes,  and  at  prices  agreed 
upon  as  per  memorandum  signed  by  said  Merry  this  day,  and 
delivered  simultaneously  herewith ;  all  of  said  merchandise  to 
be  delivered  on  or  before  May  15,  1884. 

"  Second,  Said  Hoopes  &  Merry  are  to  assign  the  exist- 
ing lease  of  the  premises  north  side  of  Fifteenth  street, 
between  Tenth  and  Eleventh  avenues,  heretofore  occupied  by 
said  firm,  to  Evan  T.  Hoopes,  and  thereupon  said  Hoopes  is 
to  execute  a  lease  of  said  premises  to  said  Merry  for  the  period 
of  twenty-seven  months  from  the  first  day  of  February,  1884, 
at  the  monthly  rent  of  six  hundred  and  fifty  dollars,  payable 
monthly ;  which  said  Merry  agrees  to  pay ;  and  said  Hoopes 
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is  to  execute  also  a  lease  to  said  Merry,  for  the  same  period 
aforesaid,  of  the  plant  belonging  to  the  business  of  said  firm, 
as  specified  in  memorandum  annexed,  including  office  fixtures, 
horses  and  wagons,  for  the  sum  of  one  dollar,  with  a  proviso, 
that  on  default  of  compliance  by  said  Merry  with  the  terms 
of  the  lease  of  said  premises,  the  lease  of  the  plant  shall  term- 
inate, and  said  Hoopes  may  thereupon  take  possession  of  all 
said  plant,  said  Merry  to  deliver  the  same  to  him  undiminished. 

"  Third.  Upon  expiration  of  said  term,  said  leases  having 
been  compUed  with,  and  all  indebtedness  of  said  Merry  to  said 
Hoopes,  arising  from  the  foregoing  provisions  of  this  agree- 
ment having  been  paid,  said  Hoopes  shall  execute  and  deliver 
to  said  Merry  a  bill  of  sale,  conveying  to  said  Merry  all  said 
plant  for  the  sum  of  one  thousand  dollars,  which  said  Merry 
shall  pay  therefor. 

• "  Fourth,  Said  Merry  is  to  succeed  to  and  assume  all  the 
liabilities  of  the  firm  of  Hoopes  &  Merry. 

*'  Fifth,  Said  Merry  agrees  to  pay  said  Hoopes  the  sum  of 
six  hundred  and  fifty  dollars  monthly,  on  the  last  secular  day 
of  each  month,  for  the  period  of  twenty-seven  months,  from 
the  1st  day  of  February,  1884,  and  said  payments  shall  be 
credited,  when  made,  on  the  rent  reserved  in  said  lease  of  said 
premises ;  but  if  said  lease  shall  be  hereafter  annulled,  it  shall 
not  affect  the  covenant  herein  for  payment  of  said  monthly 
sums,  but  said  covenant  shall  remain  binding,  notwithstanding 
said  lease  may  be  annulled,  it  being  a  part  of  the  consideration 
of  this  agreement  that  said  Merry  shall  pay  to  said  Hoopes 
the  sum  of  seventeen  thousand  five  hundred  and  fifty  dollars 
in  installments  of  six  hundred  and  fifty  dollars  monthly. 

"  Sixth.  If  said  Hoopes  should  neglect  to  pay  to  his  land- 
lord the  rent  of  said  premises  within  five  days  after  the  same 
is  due,  said  Merry  may  pay  any  such  rent  so  neglected  to  be 
paid  by  said  Hoopes,  and  charge  the  same  to  Hoopes'  accounts 

"  Seventh.  If  the  premises  shall  be  destroyed  by  fire,  so  that, 
by  the  terms  of  said  lease  the  rent  ceases,  then  said  Merry  shall 
be  entitled  to  deduct  from  the  said  monthly  payments,  herein- 
SicKELS — YoL.  LXVI.      53 
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before  provided,  thereafter  becoming  due,  the  sum  of  one  hun- 
dred and  eighty-three  -^^^  dollars,  and  said  Merry  shall  be  entitled 
to  a  like  reduction  in  case,  for  any  reason,  rent  should  cease  to  be 
payable  under  the  lease  heretofore  existing,  made  by  Bradish 
Johnson  to  Hoopes  &  Merry,  on  said  premises,  this  day  assigned 
to  Hoopes. 

"Witness  our  hands  and  seals  the  day  and  year  first  above 
w^ritten 

"EVAN  T.  HOOPES.        [seal.] 
"  JOHN  MEERY.  [seal,]  " 

Another  paper  was  signed  by  the  parties  headed  "  Plant 
Account."  Among  the  articles  enumerated  therein  were 
^'stencil  plates."  These  were  the  plates  with  which  the 
brands  in  question  were  painted  on  the  goods  manufactured. 

Tlie  stipulations  as  to  the  assignment  of  the  firm  lease  and 
the  execution  of  a  new  lease  to  plaintiff  were  carried  out,  and 
he  continued  the  business.  Hoopes  soon  after  commenced 
and  carried  on  the  same  business,  using  similar  brands. 

The  further  material  facts  are  stated  in  the  opinion. 

Alexander  iT.  Oampbell  for  appellant.  The  marks  or 
brands  in  question  are  trade-marks,  and  were  the  exclusive 
property  of  John  Merry  &  Co.,  the  moment  that  firm  put 
them  upon  merchandise  of  its  own  manufacture.  {Amoskeag 
Man,  Co.  v.  Spear^  2  Sandf.  615 ;  Browne's  Trade-Marks, 
§  54 ;  Upton's  Trade-Marks,  9,  46 ;  Man.  Co.  v.  Trainer, 
101  U.  S.  53,  §  3 ;  Congress  cfe  Empire  Spring  Co,  v.  High 
Rock  Congress  Spring  Co,^  57  Barb.  538.)  The  marks 
passed  to  the  assignee,  Payne,  by  the  general  assignment. 
(Burrill  on  Assignments,  149,  §  100 ;  Mass.  Gen.  Stat.,  chap. 
118  §  44;  Kidd  v.  Johnson,  100  U.  S.  620 ;  1  N.  Y.  Monthly 
Law  Bulletin,  47 ;  Browne's  Trade-Marks,  354, 355  ;  Brennan 
V.  Wilson,  1 1  N.  Y.  502.)  Hoopes  obtained  as  good  title  to 
the  trade-mark  as  to  any  asset  conveyed  to  him  by  the 
assignee.  (Upton's  Trade-Marks,  81 ;  Pine  v.  Rikert,  21 
Barb.  469.)  At  dissolution  of  the  firm  of  Hoopes  &  Merry, 
John  Merry  acquired  absolute  and  exclusive  ownership  in  the 
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trade-marks.  {Kellogg  v.  Totten^  19  Abb.  Pr.  40;  Browne 
on  Trade  Marks,  61 ;  Shijnqright  v.  Clements,  19  W.  R.  599.) 
Hoopee,  by  using  the  trade-marks,  after  the  dissolution, 
wronged  both  the  plaintiff  and  the  public.  {Perry  v. 
TruefiM,  6  Beav.  66;  Boardinan  v.  Meridan  Britannia 
Co,,  35  Conn.  402;  Newman  v.  AUord,  51  K  Y.  189; 
Sedan  v.  Senate,  1811  Rolls  Court;  Edeh  on  Injunctions  [Ist 
Am.  ed.],  226 ;  Braham  v.  Bustard,  9  Law  Times  [N.  S.] 
199 ;  Coates  v.  HoUbrooh,  2  Sandf.  Ch.  586 ;  Cooh  v. 
Starkweather,  13  Abb.  [N.  S.]  392 ;  G.  <&  H.  Mfg.  Go.  v. 
Hall,  61  N.  Y.  226;  Petersen  v.  Humphrey,  4  Abb.  Pr. 
396;  Lee  v.  Ealey,  18  Week.  Hep.  342.) 

Jefferson  Glark  for  respondents.  If  the  marks  in  question 
are  trade-marks,  they  were  transferred  by  the  general  assign- 
ment made  by  John  Merry  &  Co.  to  Cornelius  B.  Payne. 
{Hegeman  v.  Hegeman,  8  Daly,  \\  Inre  Sweezy,  62  How.  Pr. 
215  ;  64  id.  353 ;  In  re  Knox,  1  Mon.  Law  Bui.  47 ;  Bury  v. 
Bedford,  4  De  G.,  J.  &  S.  352;  Hudson  v.  Gsbome,  21 
L.  T:  [K  S.]  386;  Edleston  v.  P%A^  23  Eng.  L.  and  E.  51.) 
Failure  to  give  bond  or  file  schedules  did  not  invalidate  the 
assignment.  {Brennan  v,  Wilson,  71  N.  Y.  502.)  The  trans- 
fer by  Payne  to  Hoopes  was  valid,  at  least  as  to  plaintiff,  not- 
withstanding the  failure  of  the  assignee  to  qualify,  for  it  was 
a  honafide  sale  for  value  in  which  the  plaintiff  acquiesced, 
and  which  he,  by  his  subsequent  acts,  affirmed.  {Pine  v. 
Eikert,  21  Barb.  469 ;  Sheldon  v.  Strijker,  42  id.  284.)  Hoopes 
thus  became  the  owner  of  the  marks,  if  they  were  trade-marks, 
and  Merry  reacquired  an  interest  in  them  only  by  the  formar 
tion  of  the  firm  of  Hoopes  <fe  Merry.  {Tluwer  v.  Dannen- 
hoffer,  82  K  Y.  499 ;  Hazard  v.  Gaswell,  93  id.  259.)  The 
marks  in  question  do  not  constitute  trade-marks.  Plaintiff 
simply  adopts  a  different  mode  of  designating  the  qualities  by 
the  figures  of  the  lion  and  phoenix.  The  marks  only  indicate^ 
kinds  and  qualities  of  iron,  and  no  property  in  such  marks  or 
devices  can  be  acquired.  {Stokes  v.  Landgraff,  17  Barb.  608 ; 
Rmjal  Baking  Powder  Go.  v.  Sherrill,  93  N.  Y.  331.) 
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Peckham,  J.  If  the  brands  in  question  were  trade-marks, 
so  that  they  indicated  that  the  iron  upon  which  they  were 
placed  was  of  the  manufacture  of  the  plaintiflf,  or  of  the  firm 
of  which  he  had  been  a  member,  or  that  it  had  been 
galvanized  by  him  or  his  firm,  or  specially  sold  by  him  or 
them,  we  think  the  right  to  exclusively  use  them  on  iron 
galvanized  by  the  plaintiff,  passed  to  him  by  virtue  of  the 
written  papers  signed  by  the  parties  at  the  time  of  the 
dissolution. 

They  were  brands  which  had  been  designed  by  the  plaintiflf 
while  a  member  of  the  firm  of  John  Merry  &  Co.,  and  had 
been  used  by  that  firm,  and  we  think  had  passed  to  the  firm 
composed  of  the  plaintiff  and  the  defendants'  testator. 
Although  the  words  "  good  will "  were  not  mentioned  in  the 
papers  (other  than  in  Exhibit  F.,  which  was  not  signed  by  the 
parties,  and  which  the  defendant  does  not  recollect  even  to 
have  seen),  yet  it  is  evident,  from  an  inspection  of  the  papers 
which  were  signed  by  him,  that  it  was  meant  to  pass,  and 
when  defendant  denies  it  lie  merely  denies  a  conclusion  of 
law,  as  the  intention  to  pass  it  is  derived  from  the  documents 
signed  by  the  parties.  In  Shipwright  v.  Clements  (19  W.  R. 
599),  Malins,  V.  C,  held,  that  where  a  business  was  sold  the 
entire  good  will  and  right  to  use  trade-marks  pass  to  the  pur 
chaser,  without  any  express  mention  of  them  being  made  in 
the  deed  of  assignment.  (See,  also,  Hudson  v.  Osborne^  18 
W.  K,  Ch.  Dig.  44,  paragraph  16 ;  z^.  (7.,  39  L.  J.  R  [N.  S.] 
79.)  The  effect  of  the  transaction  between  the  parties,  as 
evidenced  in  the  papers  executed  by  them,  was  a  sale  of  the 
business,  its  good  will  and  its  trade-marks  to  the  plaintiff  by 
the  defendants'  testator.  All  the  liabilities  of  the  late  dnn 
were  assumed  by  the  plaintiff,  and  he  was  to  succeed  it  in  the 
•same  business  and  at  the  same  place,  and  for  this  purpose  the 
defendants'  testator  assigned  the  lease  of  the  premises  to 
q^laintiff,  and,  in  substance,  sold  the  plant  to  him,  and  among 
the  articles  of  property  contained  in  the  inventory  of  such 
plant  were  stencil  plates  which  made  the  brands.  The 
agreement  of  dissolution  specified  exactly  what  the  defend- 
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ant  was  to  have  from  the  firm,  and  the  good  will  was  not 
there  included,  nor  any  marks  or  brands,  nor  was  defendant  to 
succeed  to  the  business,  or  any  part  thereof,  and  what  the 
defendant  did  not  take  it  was  meant  the  plaintiff  should  have. 
After  the  dissolution  it  was  found  as  a  fact  by  the  court,  that 
both  parties  engaged  in  the  business  of  dealing  in  galvanized 
iron  in  New  York,  and  both  parties  used  these  brands,  the 
plaintiff  upon  iron  galvanized  by  him,  and  the  defendant 
upon  iron  galvanized  for  him  by  other  parties,  pursuant  to 
his  order. 

The  court  found  as  a  conclusion  of  law  that  the  plaintiff 
never  acquired  and  never  had  the  exclusive  right  to  use  these 
marks,  and  that  the  defendant  had  the  same  right  which  plaint- 
iff had  to  their  use. 

There  is  no  express  finding  that  these  brands  were  trade- 
marks, and  the  evidence  on  the  subject  is  contradictory. 

The  plaintiff  testifies  to  a  state  of  facts  which  would  leave 
no  doubt  that  they  indicated  that  the  iron  upon  which  they 
were  found  was  not  alone  of  a  certain  quality,  but  that  it  had 
been  galvanized  by  the  plaintiff,  or  by  a  firm  of  which  he  was 
a.  member,  and  that  such  iron  thus  galvanized  had  a  large  sale 
through  the  country,  and  the  brands  were  valuable  as  a 
trade-mark. 

But  the  defendant,  on  the  contrary,  testified  in  so  many 
words  that  the  brands  indicated  nothing  of  the  sort ;  that  they 
simply  indicated  that  the  iron  itself  upon  which  they  were 
found  was  iron  of  the  first  or  second  quality  (according  to  the 
brand  which  was  used),  and  did  not  in  any  way  indicate  or 
represent  that  the  plaintiff  or  any  other  special  person  or  firm 
had  manufactured  or  galvanized  it,  or  that  the  galvanizing 
was  of  any  particular  quality ;  that  if  the  words,  "  best  bloom 
iron  "  had  been  used  in  the  one  case,  and  "  good  second  quality 
charcoal  iron  "  had  been  used  in  the  other,  all  the  information 
would  have  been  imparted  to  those  in  the  trade  that  they  would 
have  acquired  from  seeing  these  brands  upon  the  iron ;  that 
it  was  simply  a  short  way  to  describe  the  original  quaKty  of 
the  iron  which  had  been  subjected  to  the  galvanizing  process. 
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and  the  irou  itself  was  not  manufactured  by  plaintiff,  nor  had 
he  any  connection  with  its  manufacture. 

If  the  brands  had  only  this  meaning  and  significance,  it  is 
plain  that  the  plaintiff  would  have  no  right  to  prevent  the 
defendants  from  using  them,  for  the  exclusive  right  to  use 
them  would  not  pass  as  part  of  the  good  will  or  as  a  trade- 
mark; while,  if  the  plaintiff's  contention  were  true,  it  is 
equally  pl&in,  upon  our  construction  of  the  dissolution  articles, 
that  he  would  have  such  right.  The  court,  upon  this,  and 
several  other  questions,  was  requested  to  find  in  accordance 
AiC^ith  the  plaintiff's  contention,  and  refused  to  do  so,  "  except 
so  far  as  they  (the  requests)  are  covered  by  the  findings  signed 
on  application  of  defendants.'^ 

There  is  no  express  and  separate  finding  on  this  subject 
signed  by  the  court  on  application  of  defendants,  or  at  all. 
But  upon  the  fact  (witli  others)  found  by  the  court  that ''  no 
mention  was  made  of  any  trade-mark  in  any  of  the  papers 
executed  by  said  parties  upon  the  dissolution  of  said  firm,  and 
that  neither  partner  expressly  conveyed  to  the  other  any  right 
to  the  use  of  any  marks  or  brands,"  the  court  found  as  a  con- 
clusion of  law  that  the  plaintiff  never  acquired  and  never 
had  the  exclusive  right  to  the  use  of  the  marks  or  brands 
aforesaid,  and  that  the  defendants  had  the  same  right  which 
plaintiff  had  to  use  such  brands  or  marks. 

The  result  of  the  finding  of  the  court  and  its  conclusion  of 
law  is  that,  assuming  these  marks  to  be  a  trade-mark,  there  is 
no  evidence  of  an  exclusive  right  to  its  use  by  plaintiff,  and 
for  that  reason  the  complaint  was  dismissed.  Although  it  did 
refuse  to  find  the  facts  as  to  the  trade-mark  when  specially 
asked  so  to  do  by  the  plaintiff,  other  than  as  was  contained  in 
the  findings  for  defendants,  yet  the  finding  of  fact  which  it  did 
make  for  defendants  and  the  conclusion  of  law  therefrom, 
render  it  clear  that  the  court  assumed  the  fact  as  existing  (and 
in  the  above  seventh  finding  so  treated  it),  that  the  brands 
were  trade-marks,  although  still  deciding  that  the  right  to  their 
exclusive  use  did  not  rest  with  the  plaintiff. 

In  this  we  think  there  was  error,  and  the  exception  to  the  con- 
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elusion  of  law  reaches  it.  Upon  a  new  trial  it  can  be  plainly  dis 
cusBcd  and  the  facts  found  one  way  or  the  other  upon  which  the 
question  depends  whether  these  brands  were  trade-marks  or 
were  mere  labels  indicative  of  the  quahty  of  iron  upon  which  the 
galvanizing  process  had  been  performed. 

The  cases  of  Huwer  v.  Dannenhoffer  (82  ]S".  Y.  499),  and 
Hazard  v.  Caswell  (93  id.  259),  are  not  in  conflict  with  the 
decision  of  this  case.  They  simply  liold  tliat  a  trade-mark  used 
by  a  firm  is  an  asset  of  the  firm,  and  upon  a  dissolution  each 
partner  has  the  right  to  use  it  unless  he  has  vested  the  other 
with  an  exclusive  right  to  do  so,  and  that  it  is  incumbent  upon 
the  partner  who  claims  such  exclusive  right  to  prove  himself 
vested  with  it. 

In  this  case  we  hold  that  if  these  were  trade-marks  then  the 
plaintiff  has  proved  such  exclusive  right,  so  far  as  tlie  facts  are 
now  presented. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Elizabeth  W.  Greenwood,  Individually  and  as  Executrix, 
etc.,  Respondent,  v.  Elizabeth  S.  Marvin,  Individually 
and  as  Executrix,  etc.,  Appellant. 

Real  estate  purchased  by  a  firm  with  its  funds  for  partnership  purposes  is 
regarded  in  equity,  so  far  as  the  firm  and  its  creditors  are  concerned  and 
so  long  as  the  partneship^flfairs  remain  unsettled,  as  personal  property. 

The  interests  of  the  respective  members  of  the  firm  therein  are  not  required 
to  be  established  by  deed  or  instrument  in  writing. 

The  creation  of  trusts  as  to  such  interests  is  not  prohibited  by  the  statute 
of  uses  and  trusts. 

It  seems  that  after  the  dissolution  of  the  firm,  and  after  the  claims  of 
creditors  are  discharged  and  the  equities  of  the  respective  partners  in  its 
assets  determined  and  satisfied,  such  property,  so  far  as  it  is  preserved  in 
specie  and  is  awarded  or  conveyed  to  the  respective  members,  loses  ks 
character  of  personal  property  and  again  becomes  subject  to  the  rule 
governing  the  devolution  of  real  estate. 

The  question  as  to  whether  real  estate  is  partnership  property  may  be 
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determined  on  parol  evidence,  independent  of  the  particular  form  which 
the  traasaction  took  or  the  name  in  which  the  title  was  taken. 

Where  an  agreement  is  made  between  two  partners  for  the  purpose  of 
hindering  and  delaying  the  creditors  of  one  of  them,  by  which  the  legal 
title  to  the  firm  property  is  transferred  to  the  other,  it  is  competent  for 
them,  in  the  absence  of  any  interference  by  creditors)  to  rescind  it  at 
any  time  and  to  restore  to  each,  a  legal  interest  in  the  property. 

One  of  two  copartners,  by  an  instrument  in  writing,  conveyed  to  G., 
plaintiff's  testator,  "all  of  the  property,  both  real,  personal  and  mixed, 
owned  by  him  in  partnership."  G.  executed  to  his  assignor  an  instru- 
ment in  writing  declaring,  in  substance,  that  he  held  the  property  and 
its  net  proceeds  in  trust  for  the  assignor.  The  title  to  certain  real  estate 
which  had  been  purchased  and  pai^  for  by  the  partnership  and  for  the 
purposes  of  its  business,  was  held  in  the  name  of  the  other  partner. 
Held,  that  the  assignee  could  maintain  an  action  for  a  dissolution  of  the 
partneraliip,  a  conversion  of  its  assets  into  money,  payment  of  firm  debts, 
and  an  accounting  between  the  copartners  and  determination  of  their 
respective  interests  in  any  residue  of  such  property;  that  the  assignment 
conveyed  no  present  interest  in  specific  articles  of  property,  but  simply 
gave  the  assignee  power  to  procure  its  conversion  into  money  and  the 
distribution  of  any  residue  after  payment  of  firm  debts  and  adjustment 
of  partnership  equities  in  whatever  form  it  might  exist;  that  the  assign- 
ment, therefore,  was  not  void  as  being  a  transfer  of  real  estate  in  trust  for 
the  grantor,  but  the  right  transferred  was  a  mere  chose  in  action,  subject 
in  respect  to  its  mode  of  transfer  to  the  rules  regulating  the  disposition 
of  personal  property.    (Code  of  Civil  Pro.  §  1910.) 

In  the  complaint  it  was  alleged  that  the  real  estate  so  held  in  the  name  of 
the  other  partner  was  purchased  by  and  belonged  to  the  firm.  Meld, 
that  the  averments  as  to  the  character  of  the  assets  were  not  improper, 
but  were  unnecessary;  that  the  question  of  the  ownership  of  the  real 
estate  was  merely  incidental  to  the  main  object  of  the  action  and  would 
have  arisen  on  the  accounting  if  it  had  not  been  motioned  in  the 
pleadings. 

Also,  ?i£ld,  that  in  any  event  the  transfer  was  valid  as  against  the  assignor, 
and  he  having  been  made  a  party  defendant  to  the  action,  was  bound  by 
any  adjudication,  and  that  the  copartner  or  his  personal  representatives 
had  no  such  interest  in  the  question  as  allowed  them  to  contest  the 
validity  of  the  assignment. 

Also,  field,  that  the  right  of  the  present  plaintiff  to  continue  the  action 
upon  the  death  of  G.  was  adjudicated  by  the  order  substituting  her  as 
plaintiff,  and  could  not  be  raised  on  appeal  from  the  judgment. 

(Argued  October  28,  1888;  decided  November  27,  1888.) 

Appeal  by  defendants,  the  executors  of  George  L.  Marvin, 
from  an  order  of  the  General  Term  of  the  Supreme  Court  in 


1888.]  Greenwood  v.  Mabvin.  425 

Statement  of  case. 

the  fifth  judicial  department,  made  October  21,  1887,  which 
deuied  a  motion  for  a  new  trial  made  under  section  1001  of 
the  Code  of  Civil  Procedure  upon  exceptions  after  entry  of 
an  interlocutory  judgment  herein. 

The  nature  of  the  action  and  the  facts,  so  f .:r  as  material, 
are  stated  in  the  opinion. 

George  Wadsworth  for  Percy  L.  Marvin,  appellant.  Real 
estate  purchased  for  partnership  purposes,  and  appropriated  to 
those  purposes,  and  paid  for  by  partnership  funds,  becomes 
partnership  property.  (Parsons  on  Partnership,  363,  chap. 
11,  §  2;  FairchildY,  Fairchild,  64  K  Y.  471,477.)  It  was 
not  one  of  the  purposes  of  the  partnership  to  de:il  in  real  estate. 
(Chester  v.  Dlckerson^  54  N.  Y.  1 )  The  land  was  not  appro- 
priated to  partnership  uses.  {Smith  v.  Jackson^  2  Edw.  Ch. 
28;  Thompson  Y.  Bowm/tn^  6  Wall.  317.)  As  the  plaintiff 
has  not  shown  that  the  land  was  bought  for  partnership  use,  or 
applied  to  such  use,  or  paid  for  with  partnership  funds,  it  was 
not  firm  property,  and  Le  Grand  Marvin  had  no  interest  in  it. 
{Buckner  y.  Swmm^er^  2  Barb.  Ch.  165  ;  Collumh  v.  Heady  24 
N.  Y.  505  ;  Fairchild  v.  Fairchild^  64  id.  471 ;  BucTdey  v. 
JBuckleUy  11  Barb.  43 ;  Thompson  v.  Bowman ^  6  Wall.  317  ) 
The  copartnersliip  agreement  of  August  6,  1852,  does  not 
create  any  estate  in  these  lands  in  Le  Grand  Marvin,  nor  give 
liim  any  title  thereto,  or  interest  therein,  {^forrison  v. 
Atwdl^  9  Bosw.  503,  510,  513.)  When  a  copartner  buys 
lands  and  takes  the  title  to  himself  alone,  no  presumption 
arises  that  the  lands  are  partnership  property  or  assets. 
{Ferris  v.  Van  Yechten^  73  N.  Y.  113 ;  Pomeroy's  Eq.  Jur. 
§  422.)  The  judgment  and  proceedings  in  the  action  of 
George  H.  Marvin  against  Le  Grand  and  George  L.  Marvin, 
is  not  res  adjudioq,ta  of  the  ownership  of  the  land  in  question 
as  between  these  parties.  {McKnight  v.  Baker^  1  IIow.  201 ; 
Traey  v.  Tucker ^  7  id.  327 ;  Case  v.  Reeve^  14  Johns.  79,  81 ; 
Griswold  V.  Jackson^  2  Edw.  Ch.  460,  466  ;  Marmn  v.  Mar- 
vin,  78  N.  Y.  541,  542 ;  Brown  v.  Brown,  2  K  D.  Smith, 
SioKELs  —Vol.  LXYI.      64 
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153 ;  Brennan  v.  Bldth^  3  Daly,  478  ;  Lucds  v.  E.  S.  Glass 
Co.,  38  Ilun,  581,  685  ;  Campbell  v.  Hall,  16  K.  Y.  575 ; 
F.  (&  C.  Bk.  of  L,  L  V.  Sherman,  33  id.  69 ;  Camjphell  v. 
Consalus,  25  id.  613 ;  Barth  v.  Burt,  17  Abb.  Pr.  349  ; 
3  E.  S.  [6th  ed.]  899,  §  11 ;  Pardee  v.  Van  Aken,  3  liarb. 
534,  542  ;  Sm/irt  v.  Bem^nt,  4  Abb.  Ct.  App.  Dec.  253 ;  Bk. 
of  Beloit  V.  Beale,  7  Bosw.  611,  631 ;  Wadaworth  v.  LrjoUy 
93  N.  Y.  201 ;  Wood^ate  v.  Fleet,  9  Abb.  Pr.  222,  238,  239  ; 
Matheics  v.  Duryea,  17  id.  256  ;  45  Barb.  69 ;  Baldvrin  v. 
Kiinmel,  1  Eobt.  109;  JSf.  F,  Im,  Co,  v.  McKay,  5  Abb. 
[N.  S.]  445 ;  York  v.  SUeU,  50  Barb.  397 ;  Mcintosh  v. 
Town,  49  id.  550  ;  Burwell  v.  Knight,  51  id.  267  ;  Clemens . 
V.  Clemens,  37  N.  Y.  59;  Supervisors,  etc,  v.  Budlong,  51 
Barb.  493 ;  StoweU  v.  Chamberlain,  60  N.  Y.  272 ;  i?^:**^/;  v. 
Kellogg,  60  Barb.  617 ;  Balmer  v.  Ilussey,  87  JS".  Y.  303 ; 
Bemington  Paper  Co,  v.  0^ Dougherty,  81  id.  474;  IF^JJ  v. 
Btcckelow,  82  id.  555 ;  Steuben  Co.  Bk.  v.  Alberger,  61  How. 
227  ;  S later  y.  Truax,  13  Week.  Dig.  218.)  Testimony  of  oral 
declarations  or  admissions  of  parties  is  always  unreliable  and 
of  little  value,  especially  when  a  long  time  has  elapsed  between 
the  alleged  making  thereof  and  the  testifying  thereto.  (Greenl. 
on  Ev.  [5th  ed.]  123,  §  96 ;  Zaw  v.  Merrills,  6  Wend.  268, 
277 ;  Garrison  v.  Akin,  2  Barb.  25,  27,  2S.)  The  legal  pre- 
sumption is  that  George  L.  Marvin  was  the  sole  owner  of  this 
property.  {Bogardus  v.  Trinity  Church,  4  Sandf.  Ch.  676.) 
The  court  can  only  consider  plaintiffs  rights  as  an  individual 
and  as  executrix,  and  not  as  a  trustee  ;  she  is  not  before  tlie 
court  in  that  capacity.  {Austin  v.  Munro,  47  IN".  Y.  360.) 
Neither  partner  could  bind  the  other  to  the  purchase  of  real 
estate  without  the  other's  consent.  {Thompson  v.  Bowman, 
6  Wall.  316.)  Where  partners  pay  money  on  a  business 
foreign  to  the  partnership  concerns,  though  with  their  joint 
funds,  this  is  pro  tanto  a  severance  of  their  funds.  {Gould 
V.  Gould,  %  Cow.  168;  6  Wend.  263;  Smith  v.  Jackson, 
2  Edw.  Ch.  28 ;  Coles  v.  Coles,  15  Johns.  159  ;  3  R.  S.  [7th  ed.] 
2181,  §  51 ;  Garfield  v.  Ilatm^ker,  15  K  Y.  475.)  Even  if 
Le  Grand  Marvin's  title  to  this  real  estate  had  been  good,  the 
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plaintiff  cannot  maintain  this  action,  because  the  trusts 
sought  to  be  created  in  favor  of  Le  Grand  Marvin  by 
Greenwood's  declarations  of  trust  are  invalid  and  void. 
(3  K.  S.  [7th  ed.]  2180,  §§  45,  49 ;  Id.  -2181,  §  55 ;  Id.  2182, 
§§  58,  59,  73, 74, 76-79,  94 ;  Ileermans  v.  Eohertsoiiy  64  X.  Y. 
332  ;  Fellows  Y.  Heermans^  4  Lans.  230;  Downing  y.Marshally 
23  K  T.  366 ;  Yates  v.  Yates,  9  Barb.  324, 332,  340 ;  Maurice 
Y.Maurice,  43  N.  Y.  303;  In  re  Hall,  24  Hun,  153.)  A 
power  in  trust  is  not  beneficial  merely  be6ause  the  trustee  is 
to  be  compensated  for  his  services.  {McDonov^h  v.  Loughlinj 
20  Barb.  238 ;  OorseY,  Leggett,  25  id.  389.)  As  all  the  duties 
enjoined  upon  Greenwood  in  regard  to  the  lands  could  be  dis- 
charged under  a  power,  he  took  no  estate.  {Tucker  v.  Tucker, 
5  N.  Y.  408 ;  Ileermans  v.  Robertson,  64  id.  332.)  Upon  the 
death  of  Simon  L.  Greenwood  the  trust,  then  unexecuted, 
vested  in  the  Supreme  Court,  and  did  not  descend  to  his  heirs, 
nor  pass  to  his  personal  representatives ;  and  the  court  has  not 
appointed  the  plaintiff  to  execute  the  trust.  (3  R.  S.  [7th  ed.] 
2183,  §  68 ;  IIawley\.  Ross,  7  Paige,  103,  107;  TF^^^*  v.  Wal- 
lace, 2  Redf.  58 ;  Curtiss  v.  Smith,  60  Barb.  9 ;  JFonda  v. 
Penfield,  56  id.  503 ;  IloUen  v.  N.  Y  <&  E.  Bk,,  72  N.  Y. 
286,  297.)  Both  trustees  must  act ;  a  trustee  cannot  divest 
himself  of  title  by  renunciation,  but  only  by  order  of  the  court. 
(3  R.  S.  [7th  ed.]  2183,  §  69 ;  Thatxiher  v.  Candee,  3  Keyes, 
157;  33  How.  145  ;  Ross\,  Roberts,  2  Hun,  90;  Dunning  y. 
Ocean  N,  Bk.,  6  Lans.  296 ;  Brennan  v.  Wilson,  71  N.  Y. 
502 ;  Holden  v.  JSf.  Y.  db  K  Bk.,  72  id.  286,  297.)  Although 
a  trust  of  personalty  is  not  within  tlie  statute  of  uses  and 
trusts,  and  may  be  created  by  parol  for  any  purpose  not  for- 
bidden by  law,  delivery  is  necessary  to  pass  the  title  and  create 
the  trusts.  {Oilman  v.  McArdU,  99  N.  Y.  451 ;  Stdlheimer 
Y.  SteUheimer,  2  N.  Y.  S.  Rep.  358 ;  Meiggs  v.  Meiggs,  15 
Hun,  453 ;  Martin  v.  Funk,  75  N.  Y.  134 ;  Pierson  v.  Drexel, 
11  Abb.  N-  C.  150.)  The  trust  was  a  mere  passive  trust ;  it 
really  amounted  to  nothing ;  its  object  was  not  to  create  a 
trust  in  good  faith,  but  to  defeat  Mrs.  Le  Grand  Marvin's 
dower;  "a  mere  passive  trust"  to  hold  property  for  another's 
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use  cannot  exist  in  this  state.  {Kittel  v.  Osboym^  1  Hun,  613, 
614.)  Le  Grand  Marvin  created  the  trust,  or  power  in  trust, 
and  was  himself  tlie  beneficiary,  and  there  can  be  no  power  in 
trust  without  an  appointee  or  beneficiary  other  than  the  donee 
of  the  power.  {F.  T.  cfe  T.  Co.  v.  Corrall,  5  Barb.  613,  616, 
652,  653 ;  FdLowa  v.  Heermana^  4  Lans.  256,  257.)  Even  if 
the  land  in  question  was  beneficially  the  property  of  Le  Grand 
and  George  L.  Marvin,  as  copartners,  although  the  title  was  in 
George  alone,  that  does  not  make  it  personal  estate  for  any 
purpose.  {FairchUd  v.  FairchUdy  64  N.  Y.  477-479 ;  Buck- 
ley y.  Buckley y  11  Barb.  43 ;  In  re  Codding ^  9  Fed.  Eep.  849, 
note  851 ;  16  West.  Jur.  194 ;  Savage  v.  BumJuLm^  17  N.  Y. 
561.)  The  parties  to  the  trust  cannot  now  disavow  their  own 
acts  and  treat  that  as  personalty  which,  in  the  creation  of  the 
trust  and  the  devise  of  the  trust  estate,  they  called  and  treated 
as  real  estate.  {Reid  v.  SpraguCy  72  N.  Y.  457 ;  Heermansv. 
Bobertsony  64  id.  332.)  The  conveyance  by  Le  Grand  Mamn 
to  Greenwood  is  absolutely  void,  because,  when  it  was  made, 
the  lands  were  in  the  actual  possession  of  George  L.  Marvin, 
who  claimed  them  under  a  title  adverse  to  that  of  Le  Grand. 
(3  K  S.  [7th  ed.]  2516,  §§  5,  6 ;  Webb  v.  Bindan,  21  Wend. 
98  ;  Howard  v.  Howard^  17  Barb.  663  ;  Bepper  v.  HaigJUy 
20  id.  429.)  The  equitable  conversion  of  partnership  lands 
into  personal  property  is  not  complete ;  it  is  limited  to  the 
payment  of  partnership  debts,  and  to  the  settlement  of  partner- 
ship affairs ;  it  does  not  extend  to  the  devolution  of  the  estates 
of  the  individual  partners.  (Foster's  Appeal^  74  Penn.  St. 
391,  397 ;  Estate  of  McAvoy^  12  Phila.  83 ;  3  Pom.  Eq.  Jur. 
134,  §  1166;  Bennett  v.  Rosenthal^  11  Daly,  91,  94;  In  re 
Codding^  9  Fed.  Bep.  849,  note  851 ;  16  West.  Jur.  194.) 

Spencer  Clinton  for  Elizabeth  S.  Marvin,  appellant.  The 
plaintiff  cannot  maintain  this  action,  for  the  reason  that  no 
tit:  J  vested  in  her  testator  under  the  assignment  from  Le  Grand 
M  irvin.  (3  R.  S.  [7th  ed.]  2181,  §§  58,  59 ;  Id.  2180,  2182.) 
Eeal  estate  belonging  to  a  partnership  for  the  purpose  of  pay- 
ing the  debts  and  adjusting  the  equities  between  the  members 
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of  the  firm,  is  treated  as  personal  property,  and  what  remains 
is  considered  and  treated  as  real  estate,  which  would  go  to  the 
heirs  of  the  partners  according  to  their  interest.  {Fairehild 
V.  Fairehild^  64  K  Y.  471,  479.)  The  primary  trust  in  the 
partner  holding  the  title  is  maintained  by  treating  the  realty 
as  personalty,  and  he  is  thus  prevented  from  defrauding  his 
copartner.  But  it  would  not  follow  that  the  law  will  permit 
the  lands  to  be  the  subject  of  another  or  secondary  trust  which 
would  be  void  as  a  trust  of  real  estate.  {Holmes  v.  Mead^  52 
K.  Y.  332.)  The  court  erred  in  holding  that  the  question  of 
these  lands,  being  partnership  assets,  was  res  adjvdicata. 
{Stowell  V.  Chamherlain,  60  N.  Y.  272,  277 ;  BM  v.  Merrir 
field,  109  id.  203.) 

Adelhert  Moot  for  respondent.  The  real  estate  involved  in 
this  litigation  was  partnership  property.  {Berkshire  Woolen, 
Co.  V.  Jullard,  75  K  Y.  538 ;  Lawrence  v.  Fox,  20  id.  2G9; 
Little  V.  Banks,  85  id.  258 ;  Fairehild  v.  Fairehild,  64  id. 
471 ;  Newton  v.  Hook,  48  id.  675 ;  Villa-ge  of  Port  Jervis  v. 
Bank,  96  id.  550  ;  Wehb  v.  Buckelew,  82  id.  555,  559 ;  Col- 
lins \,  Bennett,  ^^  id.  490;  Jarvis  v.  Driggs,  ^%  \d,  143; 
IlaUock  V.  Dominey,  69  id.  340 ;  Fairehild  v.  Fairehild, 
5  Hun,  407 ;  67  N.  Y.  471.)  The  consideration  having  been 
paid  by  the  firm,  there  is  a  resulting  trust  by  which,  as  a 
matter  of  law,  George  L.  Marvin  is  held  to  have  received 
and  retained  title  to  the  property  for  the  firm.  {Bobbins  v. 
Bobbins,  89  N.  Y.  251,  258 ;  11  Pomeroy's  Eq.  Jur.  605, 
609,  §§  1031,  1037,  1038 ;  McCartney  v.  Bostwick,  32  IST.  Y. 
58;  2  Pomeroy's  Eq.  Jur.  614,  §  1042 ;  2  R  S.  728,  §§  45, 
51 ;  3  R.  S.  [7th  ed.]  2180,  §  51 ;  Savage  v.  Bumham,  17 
N.  Y.  561 ;  1  Abb.  Ap.  Cases,  253 ;  Fairehild  v.  Fairehild, 
64  N.  Y.  471,  477,  479 ;  27  Alb.  L.  Jour.  185,  note  decision 
Ohio  Sup.  Ct. ;  Smith  v.  Jackson,  2  Edw.  Ch.  28  ;  CoUumb  v. 
Beed,  24  K  Y.  505 ;  Foote  v.  Bryant,  44  id.  544;  Gilman 
v.  Tieddington,  24  id.  12 ;  Gilman  v.  MoArdle,  99  id.  456  ; 
2  Daniels  on  Neg.  Instruments  [3d  ed.],  §  1261,  and  notes.) 
The    judgment    in    the   action   of    George    H.  Marvin  v. 
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Ze  Grand  Marvin  and  George  Z.  Marvin^  and  the  subsequent 
proceedings,  are  res  adjvdicata  of  the  matter  in  controversy 
herein.  (Freeman  on  Judgment,  §§  162-168,  174,  247,  249, 
254-255  ;  Tuska  v.  O'Brien,  68  N.  Y.  446 ;  Peck  v.  CaUagan, 
95  id.  73;  Leaviti  v.  Wolcott,  Id.  212;  Village  of  PoH 
Jervis  v.  First  Nat  Bk.,  96  N.  Y.  550 ;  Abb.  Trial  Ev. 
826-834 ;  Osterhovt  v.  Rigney,  98  N.  Y.  223  ;  Ilyland  v. 
Baxter.  Id.  610 ;  Pray  v.  Hegema/n^  Id.  351 ;  Murray  v. 
Berddl,  Id.  480  ;  LoriUard  v.  Clyde^  102  id.  59 ;  Griffin  v. 
Z.  Z  R.  R.  Co.,  Id.  449 ;  Carpenter  v.  (9*J<?m,  Id.  552;  Milne 
V.  Z^^e/i,  7  Sup.  Ct.  Hep.  106,  107.)  Defendants  are  privy  in 
estate  to  George  L.  Marvin,  and  hence  estopped  by  the  judg- 
ment. {Buchan  v.  Va7i  Zandt,  7  K.  Y.  523;  Port  Jervis 
V.  First  Nat.  Bk.,  96  id.  550  ;  Leavitt  v.  Wolcott,  95  id.  212.) 
The  law  pronounces  the  undisputed  and  unexplained  docu- 
mentary evidence  of  plaintiff  conclusive  evidence  that  the 
lands  in  question  were  lands  of  the  firm,  hence  the  mere 
deed  to  George  L.  Marvin  gives  him  no  title  except 
in  trust  for  the  firm.  {Dyer  v.  Clark,  5  Met.  581 ; 
Foot^  V.  Bryant,  47  N.  Y.  544;  Mattock  v.  Mattock, 
5  Ind.  403 ;  Buchan  v  Sumner,  2  Barb.  Ch.  165,  200 ; 
Coster  V.  Clark,  3  Edw.  Ch.  428 ,  Fairchild  v.  Fairchild, 
64  N.  Y.  471,  477;  Traphagen  v.  Burt,  67  id.  30)  Eliza- 
beth S.  Marvin  is  only  entitled  to  dower  in  that  portion  of 
her  husband's  share  of  the  property  involved  which  shall 
remain  after  settling  his  partnership  affairs  and  the  accounts 
as  between  the  partners.  (Code,  §  488,  sub.  4 ;  Groshen  v 
Traders'  Nat.  Bk.,  12  Hun,  149  ;  Treviss  v.  Myers,  67  N.  Y. 
542 ;  Mattock  v.  Mattock,  5  Ind.  403.)  Tliis  action  is  well 
brought  and  can  be  maintained.  (Story  on  Partnership 
[7th  ed.]  §§  307,  308,  note  1 ;  Marquand  v.  N.  Y.  Mfg.  Co., 
17  Johns.  525 ;  Morss  v.  Gleason,  64  N.  Y.  204 ;  Stoats  v. 
Bristow,  73  id.  264;  Tarhellv.  West,  86  id.  280;  Second. 
Nat.  Bk.  V.  Burt,  93  id.  245 ;  Gilman  v.  Reddington,  24  id. 
12,  13 ;  lootc  V.  Bryant,  47  id.  544 ;  Gilman  v.  McArdle, 
99  id.  456 ;  Brown  v.  Mayor,  etc.,  ^^  id.  391 ;  Leavitt  v. 
WolcoU,  95  id.  222 ;  Trimmer  v.  Marsh,  54  id.  599,  606 ; 
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HoweU  V.  Leamtt^  96  id  617 ;  Hair  v.  Clewa^  6  Sup.  Ct.  Rep. 
155  ;  22  C.  L.  J.  214 ;  1  Pomeroy's  Eq.  Jur.  257,  §  251 ;  Id. 
251,  §§  242,  276 ;  Van  Schtyver  v.  Mulford,  59  K  Y.  426 ; 

WeUea  v.  Yates^  44  id.  531 ;  Fairchild  v.  FairchUd^  64 
id.  478.)  If  no  evidence  waa  excluded  that  would  have 
-wiped  out  the  vital  defenses  of  defendants,  or  if  admitted 
would  have  established  a  defense  false  in  principle,  the  judg- 
ment must  stand.  (Code,  §  1003 ;  Church  v.  Kid^  3  Hun, 
259;  Marvin  v.  Marvin,  11  Abb.  [N.  S.]  102;  King  v. 

Whaleyy  59  Barb.  71 ;  Apthrop  v.  Comstoch,  2  Paige,  482 ; 
In  re  N.  Y.  C.  c6  77.  H.  i?.  Ji.  Co.,  90  N.  Y.  346,  347; 
"  Bean  v.  Tonnele,  94  id.  385.)  Elizabeth  S.  Marvin  is  not 
entitled  to  a  jury  trial  in  this  action.  (Jlannngton  v.  Bruce, 
84  ISr.  Y.  104;  Coster  v.  Clark,  3  Edw.  Ch.  428;  Buchan 
V.  Sumner,  2  Barb.  Ch.  200 ;  Mattock  y.  Mattock,  5  Ind.  403  ; 

Cogswell  v.  Central,  35  Alb.  L.  J.  473.) 

KuGER,  Ch.  J.  This  action  was  originally  brought  by 
Simon  L.  Greenwood,  assignee  of  Le  Grand  Marvin,  to  pro- 
cure a  dissolution  of  the  partnership  theretofore  existing 
between  Le  Grand  and  George  L.  Marvin ;  an  adjudication 
as  to  what  constituted  the  assets  of  the  firm  ;  the  conversion 
of  such  assets  into  money ;  the  payment  of  the  firm  obliga- 
tions, and  an  accounting  between  the  respective  members  in 
regard  to  all  their  partnership  transactions,  and  a  determina- 
tion of  their  several  interests  in  the  residue  of  such  property. 

The  complaint  contained  express  allegations  that  certain 
real  property,  therein  specifically  described,  was  partnership 
property  and  constituted  a  part  of  the  firm  assets. 

The  original  answer  of  the  defendants,  while  admitting  the 
existence  of  the  partnership,  stated,  with  respect  to  the  alle- 
gations relating  to  the  ownership  of  the  real  property,  as 
follows :  "And  they  deny  that  said  Le  Grand  and  George  L. 
Marvin,  as  copartners,  owned  or  held  in  the  name  of  said 
George  L.  Marvin,  as  trustee,  or  otherwise,  the  real  estate 
mentioned  or  described  in  said  complaint,  or  any  part  thereof, 
or  that  they  were  at  any  time  copartners  in  any  real  estate 
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purchased  with  money  or  means  charged  to  the  respective 
partners ;  and  said  defendants  deny  that  in  any  real  estate 
mentioned  or  described  in  said  complaint,  the  legal  title  to 
which  is  in  the  said  George  L.  Marvin,  said  Le  Grand  Mar- 
vin had  had  at  any  time  any  interest  whatever,  except  such  as 
he  may  have  obtained  under  and  by  virtue  of  a  certain  instru- 
ment in  writing  executed  by  the  said  Le  Grand  and  George  L. 
Marvin,  of  which  the  following  is  a  copy."  (Then  follows  a 
copy  of  a  partnership  agreement  between  the  parties  executed 
in  1852,  which  is  hereinafter  recited,  so  far  as  it  is  material  to 
tlie  questions  in  this  case.) 

This  answer  is  plainly  evasive  and  leaves  the  question  of 
the  ownership  of  the  real  estate,  in  terms,  to  depend  upon  the 
construction  to  be  given  to  the  agreement  of  1852. 

Upon  the  trial  of  the  action  before  the  court  without  a 
jury,  an  interlocutory  judgment  was  rendered  determining 
that  certain  portions  of  the  real  estate  described  in  the  com- 
plaint, were  partnership  property,  and  ordering  a  reference  to 
take  an  account  of  the  partnership  affairs.  This  judgment 
was  affirmed  upon  appeal  to  the  General  Term,  and  from  'such 
judgment  the  defendants  appeal  to  this  court. 

It  is  not  our  intention  to  enter  into  a  detailed  examination 
of  the  evidence  in  the  case,  inasmuch  as  that  duty  has  been 
most  tully  and  satisfactorily  performed  by  Mr.  Justice  Smtth 
in  his  opinion  at  General  Term,  and  we  will,  therefore, 
refer  to  such  additional  facts  and  considerations  only 
as  have  been   suggested  upon  the   argument   in  this  court. 

It  has  already  been  seen  that  the  main  question  in  the 
case  is  whether  ceriain  real  estate,  purchased  during  the 
existence  of  the  partnership  and  title  taken  in  the  name  of 
George  L.  Marvin,  was  partnership  property  and  belonged 
to  the  firm,  or  was  the  individual  property  of  George  L. 
Marvin.  As  found  by  the  trial  court,  the  parties  formed  a 
partnership  under  the  firm  name  of  Le  Grand  &  George  L. 
Marvin,  to  do  a  land-agency  and  real  estate  business  at 
Buffalo,  in  1838,  which  continued  without  practical  change 
in  its  mode  of  doing  business  until  1864,  when  it  was  term- 
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inated  by  mutual  consent.  A  written  agreement  of  partner- 
ship was  executed  at  the  organization  of  the  firm  in  1838, 
by  which  the  members  were  to  become  equal  partners  in  a 
business  already  established,  and  which  had  for  some  time 
been  carried  on  by  Le  Grand  alone,  and  called  "  Law  and 
agency  business  and  business  appertaining  thereto."  In  1842 
other  written  agreements  were  made  between  the  parties 
by  which  it  was  provided,  among  other  things,  that  the 
original  firm  was  dissolved,  but  that  its  members  should 
still  continue  the  partnership,  and  complete  the  business  of 
the  old  firm,  but  that  George  L.  should  be  the  legal  owner 
of  the  property  employed  and  acquired  in  such  business,  but 
should  pay  to  Le  Grand  for  his  services  his  expenses,  pro- 
vided they  did  not  exceed  one-half  tliB  net  profits  of  the 
concern,  and  should  account  to  him  for  such  net  profits.  In 
1852  a  third  agreement  was  made  between  them,  by  which, 
among  other  things,  it  was  provided  that  the  partnership 
firm  should  continue  at  the  equal  benefit  and  risk  of  the 
respective  parties,  and  declaring  that  "the  real  estate  and 
the  interest  therein  of  said  parties,  whether  standing  in  the 
name  of  said  Le  Grand  or  George,  shall  be  and  are  for  the 
equal  benefit  and  interest  of  said  parties,  share  and  share 
alike,  subject  to  all  liabilities.  *  *  *  The  personal  prop- 
erty of  said  parties  is  now  the  equal  property  of  said  parties, 
share  and  share  alike,"  with  a  single  exception  not  now 
important  to  notice. 

It  further  appeared  that  no  settlement  of  partnership 
accounts  had  ever  been  had  between  the  members  of  the  firm, 
and  although  they  kept  books  of  account,  they  were  kept  in 
such  a  manner  that  it  was  impossible  to  determine  accurately 
therefrom  how  much  either  of  the  members  of  the  firm  had 
drawn  from,  or  paid  to,  or  for  the  firm,  or  what  the  respective 
interest  of  the  parties  were  in  the  partnership  assets. 

It  did  appear,  however,  that  the  purchase-price  of  the  real 
estate  in  question,  which  was  mainly  acquired  in  1842,  was  paid 
from  partnership  funds,  and  the  taxes  and  expenses  thereon  were 
SicKELs— Vol.  LXYL     55 
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generally  paid  indifEerently  by  either  member  of  the  firm ;  and 
its  rents,  issues  and  profits  had  been  collected,  received  and 
accounted  for  to  the  firm  as  firm  property,  indifferently  by 
each  of  the  parties.  Much  other  evidence  was  also  given  in 
relation  to  this  subject  upon  the  trial,  including  the  making 
of  express  and  implied  admissions  and  declarations  by 
George  L.  Marvin  in  connection  with  the  possession,  occupa- 
tion and  leasing  of  such  real  estate,  that  the  same  belonged  to 
the  firm.  Some  declarations,  written  and  oral,  of  Le  Grand 
Marvin,  made  mostly  between  the  spring  of  1842  and  the  year 
1852,  to  the  effect  that  George  L.  Marvin  was  the  owner  of  the 
property,  were  testified  to  on  the  part  of  the  defendants ;  but 
we  ascribe  little  weight  to  them,  inasmuch  as  there  were 
obvious  reasons,  fully  disclosed  in  the  negotiations  leading  to 
the  purchase  of  the  property,  on  account  of  which,  at  the 
time,  it  was  thought  best,  by  all  parties,  that  the  title  thereto 
should  be  vested  in  George  L.  Marvin,  and  the  same  reason 
which  dictated  that  course,  would  continue  to  influence  any 
declarations  thereafter  made  by  Le  Grand  in  reference  to  the 
subject.  Tlie  only  change  made  in  the  rights  of  the  parties, 
by  the  agreement  of  1842,  was  to  place  the  legal  title  of  their 
property  and  acquisitions  in  George  L.  Marvin  instead  of  in 
the  firm. 

The  equitable  rights  of  the  parties  were  to  remain  the  same ; 
the  legal  owner  was  to  account  to  the  other  party  for  the  net 
profits  of  the  business,  and  no  other  mode  of  division  is  sug- 
gested than  that  of  equality.  If,  therefore,  that  agreement 
effected  any  change  in  the  relations  of  the  parties,  it  operated 
as  a  temporary  expedient  to  bridge  over  tlie  period  of  Le  Grand 
Marvin's  pecuniary  embarrassment,  presumably  with  a  view 
of  restoring  the  original  relations  of  the  parties  at  some  future 
time  when  it  would  be  safe  to  do  so.  If  that  agreement  was 
executed,  as  seems  very  probable,  with  the  view  of  hindering 
and  delaying  the  creditors  of  Le  Grand,  it  was  still  competent 
for  the  parties,  in  the  absence  of  interference  by  creditors,  to 
rescind  it  at  any  time,  and  to  restore  to  each  other  an  equal 
legal  interest  in  the  property  acquired  under  such  agreement. 
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We  think  this  was  intended  to  be  accomplished  by  the  con- 
tract of  1852.  That  agreement  amounted  to  an  unqualified 
acknowledgment  by  George  L.  Marvin,  that  the  parties  had 
theretofore  dealt  in  and  acquired  real  estate  and  owned  such 
property  as  partners,  although  it  nominally  stood  in  the  name 
of  George  L.  Marvin,  and  that  such  property  was  intended  to 
be  subjected  to  the  obligations  of  the  last  partnership  agree- 
ment. It  did  not  purport  to  convey  any  property  or  create 
any  title,  but  it  acknowledged  that  the  property  previously 
acquired  by  the  parties,  both  real  and  personal,  belonged  in 
equal  proportions  to  the  respective  members  of  the  firm. 

The  appellants  refer  to  the  finding  of  the  trial  court  that 
Le  Grand  Marvin  did  not  acquire  any  interest  in  the  real 
estate  by  the  contract  of  1852,  and  claim  that  the  plaintiff, 
not  having  appealed  from  such  finding,  is  bound  thereby,  and 
cannot  now  question  it.  It  is  undoubtedly  true  that  he  did 
not  acquire  his  interest  at  that  time,  inasmuch  as  the  con- 
tention of  the  plaintiff  is,  that  it  was  acquired  at  the  time 
the  property  was  bought,  and  that  finding,  therefore,  is  not 
inconsistent  with  the  position  that  the  contract  of  1852  is 
most  persuasive  evidence  of  the  secret  trust  upon  which  the 
property  was  originally  obtained  by  George  L.  Marvin.  If 
effect  be  given  to  all  of  the  language  employed  by  the  parties 
in  the  agreement,  it  is  not  possible  to  give  any  substantial 
operation  to  this  clause  of  tlie  contract,  without  holding  it  to 
apply  to  the  lands  in  controversy,  standing  in  the  name  of 
George  L.  Marvin.  The  writing,  like  the  other  partnership 
agreements,  is  ambiguous  in  its  language,  and  requires 
extrinsic  evidence  to  explain  the  nature  of  the  business  and 
the  identity  of  the  property  referred  to  therein.  Parol  evi- 
dence for  this  purpose  was  entirely  competent,  and  has  been 
given  with  such  fullness  that  notliing  is  left  uncertain  with 
reference  to  those  questions.  {Fairchild  v.  FairchUd^  64 
N.  Y.  471.)  The  question,  therefore,  as  to  whether  the  lands 
in  dispute  constituted  partnership  property,  was  one  of  fact 
upon  all  of  the  evidence  in  the  case,  and  was  determinable  by 
parol  evidence  independent  of  the  particular  form  which  the 
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transaction  took,  or  the  name  in  which  the  title  was  taken.  {Ches- 
ter V.  Dickersan,  54  N.  Y.  1 ;  Fairchild  v.  Fairchild^  swpra^ 

The  negotiations  for  its  purchase  were  mainly  conducted  by 
Le  Grand,  and  when  it  was  consummated  by  the  delivery  of 
the  joint  and  several  notes  of  George  L.,  Asa  and  Le  Grand 
Marvin  in  payment  of  the  purchase-price,  Le  Grand  took  an 
active  part  in  the  subsequent  management  and  control  of  the 
property,  and  contributed  to  the  payment  of  the  obligations 
given  upon  its  purchase. 

Considering  the  equivocal  character  of  the  answer ;  the  evi- 
dent intent  of  the  agreement  of  1842  ;  the  unqualified  acknowl- 
edgments of  the  contract  of  1852,  and  the  implied  as  well  as 
express  admissions  of  George  L.  Marvin  subsequent  to  that 
time,  it  is  conceding  to  the  appellants  in  this  case  all  that  can 
fairly  be  claimed  for  them,  that  they  have  made  a  question  of 
conflicting  evidence  as  to  the  ownership  of  the  property  in  dis- 
pute, calling  for  a  finding  of  fact  by  the  trial  court. 

The  findings  that  such  property  was  purchased  for  partner- 
ship purposes  and  paid  for  with  partnership  funds,  having 
been  affirmed  by  the  General  Term,  are  necessarily  conclusive 
upon  us  as  to  the  ownership  and  character  of  the  property. 

Keal  estate  purchased  by  a  partnership  firm  for  paiinership 
purposes  with  partnership  fimds,  is  regarded  in  equity,  so  far  as 
the  firm  and  its  creditors  are  concerned,  as  personal  property. 

Widows  are  not  dowable  therein.  {Sage  v.  Sherman^  2 
K  Y.  417.) 

The  interests  of  the  respective  members  of  the  firm  in  such 
property  are  not  required  to  be  established  by  deed  or  instru- 
ment in  writing  under  the  statute  of  frauds.  {Cheater  v. 
Dickerson^  54  K".  Y.  1 ;  liobbins  v.  Robhins^  89  id.  251.) 
And  the  creation  of  trusts  as  to- such  interests  is  not  prohibited 
by  the  statute  of  uses  and  trusts.  {Fairchild  v.  Fairchild^ 
64  N.  Y.  471 ;  Marvin  v.  Marvin^  Ct.  of  App.,  MSS.  opinion 
by  Allen,  J. ;  Robhina  v.  Rohhina^  supra,) 

After  the  dissolution  of  a  firm,  and  the  claims  of  its  creditors 
are  discharged,  and  the  equities  of  the  respective  partners  in 
its  assets  are  determined  and  satisfied,  such  property,  so  far  as 
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it  is  preserved  in  specie,  and  is  awarded  or  conveyed  to  the 
respective  members,  undoubtedly  loses  its  character  of  personal 
property  and  again  becomes  subject  to  the  rules  governing  the 
devolution  of  real  estate.  But  so  long  as  the  partnership 
affairs  remain  unsettled,  like  all  other  assets  of  the  firm,  its 
real  estate  is  equitably  pledged  to  creditors,  and  liable  to  be 
absorbed  and  disposed  of  in  the  process  of  liquidating  the 
firm  debts,  and  satisfying  the  claims  of  the  respective  partners 
as  against  each  other. 

As  was  said  by  Church,  Ch.  J.,  in  the  Fairchild  Case : 
"  The  English  rule  gives  to  the  real  estate  of  a  partnership  the 
character  and  qualities  of  personal  property  as  to  all  persons, 
and  the  remainder,  after  paying  debts  and  adjusting  the 
equities  of  the  partners,  goes  to  the  personal  representatives 
and  not  to  the  heir,  probably  on  account  of  the  great  injustice 
which  would  result  by  the  laws  of  inheritance  in  England. 
*  *  *  But  the  American  rule,  that  the  remainder  descends 
to  the  heir,  does  not  affect  the  character  of  the  property  as 
partnership  effects,  except  that  the  incidents  and  qualities  of 
real  estate  are  revived.  It  is  divided  as  so  much  money 
capital  would  be,  but  it  resumes  its  original  qualities.  The 
same  evidence,  however,  which  would  make  it  partnership 
property  for  the  purpose  of  paying  debts  and  adjusting  the 
equities  between  the  partners,  would  establish  it  for  the  pur- 
pose of  final  division." 

In  this  action  we  are  concerned  only  with  the  character 
which  the  law  ascribes  to  partnership  property  while  in  the 
hands  of  the  firm  as  a  legal  entity,  having  absolute  power  of 
disposition  thereof,  for  the  purposes  of  the  partnership  busi- 
ness. When  it  becomes  released  from  the  trust  imposed 
upon  it  as  partnership  property,  it  doubtless  resumes  the 
usual  characteristics  of  real  estate;  but  it  is  quite  probable 
that  such  a  result  may  never  happen  in  this  case,  as  one  of  the 
principal  objects  of  the  action  is  to  secure  its  sale  for  the  pur- 
pose of  paying  firm  debts,  which  appear  to  exist  in  con- 
siderable amounts. 

It  is  claimed  by  the  respondent  that  the  question  as  to  the 
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ownership  of  this  real  estate  has  been  previously  adjudicated 
in  an  action  between  George  H.  Marvin  and  Le  Grand  Marvin, 
in  which  George  L.  Marvin  was  a  privy  and  bound  by  the 
decision  of  the  case.  We  tliink  there  is  much  reason  for 
this  contention;  but  do  not  consider  it  necessary  to  pass 
upon  it  in  view  of  the  similar  result  reached  upon  the  other 
branch  of  the  case. 

A  further  claim  is  made  by  the  defendants,  that  the  plaintiff 
has  not  such  an  interest  in  the  subject  of  the  action  as 
entitles  her  to  maintain  it.  The  argument  is  that  the  con- 
veyance from  Le  Grand  Marvin  to  Simon  L.  Greenwood  was 
void  as  being  a  transfer  of  real  estate  in  trust  for  the  benefit 
of  the  grantor,  and  was  not  one  of  the  trusts  authorized  to  be 
created  by  the  statute  of  uses  and  trusts. 

We  have  already  seen  that  such  property,  until  discharged 
from  the  trust  under  which  it  was  held  as  partnership  prop- 
erty, cannot  be  regarded  as  real  estate  for  any  purpose.  This 
action  is.  not  brought  for  the  purpose  of  recovering  the 
possession  of  real  estate  or  affecting  its  title.  The  question 
of  the  ownership  of  the  real  estate  is  merely  incidental  to  the 
main  object  of  the  action,  and  would  have  arisen  in  the  same 
manner  upon  a  partnership  accounting  if  the  real  estate  had 
not  been  mentioned  in  the  pleadings.  {King  v.  BwmeSj 
109  N.  Y.  267.) 

It  was  not  improper  to  refer  in  the  complaint  to  the  char- 
acter of  the  partnership  assets,  but  it  was  wholly  unnecessarj' 
in  order  to  sectire  an  accounting  as  to  partnership  affairs.  If, 
however,  we  examine  the  character  of  the  transfer  from 
Le  Grand  Marvin  to  Greenwood,  it  will  be  seen  that  it  does 
not  purport  to  create  a  trust  in  real  property ;  and  if  such 
property  does  come  to  the  hands  of  the  assignee,  it  wiU  result 
from  the  contingencies  attending  the  judicial  settlement  of 
the  partnership  estate,  and  not  through  the  force  of  the 
transfer  to  him.  The  evidence  shows  that  Le  Grand  Marvin, 
before  the  commencement  of  tlie  action,  conveyed  by  an 
instrument  in  writing  to  Simon  L.  Greenwood,  his  heirs 
and  assigns  forever,  all  of  the  property,  both  real,  personal 
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and  mixed,  owned  hy  him  in  partnership  with  George  L. 
Marvin.  It  also  appeared  that  Greenwood,  on  the  same  date, 
executed  and  delivered  to  Le  Grand  an  instrument  in  writing 
declaring,  in  substance,  that  he  held  the  property  and  its  pro- 
ceeds, after  deducting  therefrom  payment  for  his  disburse- 
ments and  services  in  managing,  selhng  and  taking  care  of 
the  same,  in  trust,  to  and  for  the  use  of  Le  Grand. 

The  legal  effect  of  the  assignment  referred  to  was  to  vest 
in  the  assignee  the  power  of  calling  the  other  members  of  the 
firm  to  account,  and  to  enforce  the  rights  of  Le  Grand  in 
any  surplus  in  the  assets  which  might  remain,  after  liquidation 
of  the  firm's  obligations,  and  the  adjustment  of  partnership 
equities.  It  gave  no  present  interest  in  specific  articles  of 
property,  but  armed  the  assignee  witli  power  to  procure  its 
conversion  into  money  by  sale,  and  the  distribution  of  any 
residue  of  the  proceeds,  in  whatever  form  they  might  exist, 
to  the  respective  members,  according  to  their  interests  therein. 
The  right  thus  transferred  was  a  mere  chose  in  action,  subject, 
in  respect  to  its  mode  of  transfer,  to  the  rules  regulating  the 
disposition  of  personal  property  alone.  (§  1910,  Code  of 
Civil  Pro.)  We  are  not  able  to  see  any  point  of  view  from 
which  the  appellant's  contention  can  be  supported.  A  large 
portion  of  the  property  conveyed  was,  confessedly,  personal 
property,  in  respect  to  which  the  provision  of  the  statute 
of  uses  and  trusts  confessedly  has  no  application.  The  trust 
as  to  such  property,  if  one  was  created,  was  undoubtedly 
valid,  and  conferred  a  right  of  action  upon  the  assignee  to 
enforce  an  accounting  as  to  all  the  partnership  assets.  But 
the  declaration  of  trust  was  confined  to  the  interest  passing 
by  the  assignment,  and,  as  we  have  seen,  that  instrument  con- 
veyed no  legal  interest  in  the  real  estate  of  the  firm. 

It  may  further  be  said  that  this  claim  of  the  appellant  is  in 
the  nature  of  a  plea  in  abatement,  and  assumes  the  right  of 
Le  Grand  Marvin  to  recover  his  interest  in  the  partnership 
assets,  but  insists  that  the  plaintiff  has  not  succeeded  to  his 
rights.  Such  a  plea  is  styled  a  dilatory  one,  as  it  does  not 
affect  the  merits  of  the  action,  and  is  not  favored  in  law. 


440  Greenwood  v.  Marvin.  [Nov., 

Opinion  of  the  Court,  per  Ruoeb,  Ch.  J. 

A  proper  regard  for  justice  and  the  decent  administration 
of  the  law  requires  that  a  litigation  which  has  alreadyiraged 
for  a  quarter  of  a  century  over  a  question  which  the  evidence 
seems  to  place  beyond  reasonable  doubt,  should  be  decided 
upon  its  merits,  and  not  disposed  of  on  a  technical  point  which 
would  remand  the  controversy  to  be  begun  anew,  between 
parties  who  are  all  represented  in  this  action,  and  whose  rights 
can  be  effectually  settled  herein. 

We  are  of  the  opinion  that  the  defendants  have  no  such 
interest  in  the  question  as  entitles  them  to  contest  the  validity 
of  this  assignment.  Assuming  that  the  real  estate  is  partnership 
property,  as  we  must,  their  only  interest  in  that  part  thereof 
which  did  not  belong  to  their  testator,  was  to  see  that  it  was 
awarded  to  Le  Grand  Marvin,  or  some  one  who  legally  repre- 
sented him.  As  between  Le  Grand  Marvin  and  his  assignee, 
the  conveyance  of  his  interest  was  undoubtedly  valid,  and 
transferred  the  legal  right  to  demand  an  accounting  to  such 
assignee. 

Le  Grand  Marvin  was  made  a  party  defendant  to  this  action 
and  would,  undoubtedly,  be  bound  by  any  adjudication  made 
therein. 

It  was  said  by  Church,  Ch.  J.,  in  Sheridan  v.  Mayor^  etc.y 
(68  N.  Y.  30),  that  "  a  plaintiff  is  the  real  party  in  interest  under 
the  Code,  if  he  has  a  valid  transfer  as  against  the  assignor, 
and  holds  the  legal  title  to  the  demand.  The  defendant  has 
no  legal  interest  to  inquire  further.  A  payment  to  or  recovery 
by  an  assignee  occupying  this  position  is  a  protection  to  the 
defendant  against  any  claim  that  can  be  made  by  the  assignor." 
{Seymour  v.  Fellows^  77  N.  T.  178 ;  Sullivan  v.  JSoneeteel, 
79  id.  631.) 

The  right  of  the  present  plaintiff  to  continue  the  action  as 
the  executil^and  legatee  of  Simon  Greenwood  was  adjudicated 
by  the  order  substituting  her  as  plaintiff  in  his  place.  (Smithy. 
Zalinskij  94  N.  T.  519.) 

"We  have  examined  the  other  exceptions  in  the  case  with 
considerable  care,  but  find  none  of  sufficient  materiality  to 
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persuade  us  that  any  error  justifying  a  reversal  of  the  judg- 
ment was  committed  by  the  trial  court. 

The  judgment  should,  therefore,  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Fredbeick  W.  Miller  et  al.,  Executors,  etc.,  Respondents,  v. 
Samuel  Zeimer  et  al.,  Appellants. 

While  the  innocent  purchaser  of  a  usurious  security,  when  the  purchase 
was  induced  by  fraud,  may  enforce  the  security  against  the  maker  if  he 
is  privy  to  the  fraud,  to  the  extent  of  the  money  paid  by  such  purcliaser, 
or  may  rescind  and  recover  back  that  sum,  with  interest,  the  policy  of 
the  usury  laws  requires  a  limitation  to  that  amount,  and  he  cannot  in  any 
form  of  action  recover  more. 

Where,  therefore,  a  bond  and  mortgage  was  executed  without  considera- 
tion, and  M.,  plaintiffs'  testator,  purchased  the  same  for  less  than  its 
face,  but  in  good  faith  and  in  reliance  upon  representations  on  the  part 
of  the  mortgagor  and  mortgagee  that  the  securities  were  valid,  given 
upon  a  full  consideration  and  free  from  usury,  and  where,  in  an  action 
to  foreclose  the  mortgage  the  Judgment  decreed  a  sale  but  only  to  satisfy 
the  sum  actually  advanced,  Add,  that  an  action  was  not  maintainable 
against  the  mortgagor  and  mortgagee  to  recover,  because  of  the  fraud, 
the  difterence  between  the  value  of  the  mortgage  as  represented  and  its 
actual  value  to  the  assignee. 

(Argued  October  24,  1888;  decided  November  27,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court  of 
Common  Pleas  in  and  for  the  city  and  countj^  of  New  York, 
entered  upon  an  order  made  November  4,  1885,  which 
affirmed  a  judgment  in  favor  of  plaintiffs  entered  upon  a 
verdict. 

This  action  was  brought  by  plaintiffs  as  executors  of  the 
will  of  -  Cliristopher  Miller,  deceased,  to  recover  damages 
alleged  to  have  been  sustained  by  him  by  reason  of  a  criminal 
scheme  and  conspiracy  "  entered  into  by  defendants  "  for  the 
purpose  of  borrowing  and  obtaining  money  on  worthless 
securities. 
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The  pleadings  alleged,  in  substance,  and  it  appeared  that 
defendant,  Samuel  Zeimer,  executed  without  consideration 
and  delivered  to  defendant  Stransky  his  bond  and  mortgage 
for  the  sum  of  $15,000,  which  securities  were  put  into  the 
hands  of  defendant  Raubetscheck  to  be  sold  at  a  discount. 
Both  Zeimer  and  Stransky  signed  writings  to  the  effect  that 
said  securities  were  valid,  given  for  a  full  consideration  ;  that 
there  were  no  equities  or  defenses  against  the  same,  and 
that  they  were  free  from  usury.  Relying  upon  said  repre- 
sentations, said  plaintiffs'  testator  purchased  and  took  an  assign- 
ment of  said  securities,  believing  them  to  be  valid,  paying 
therefor  $13,600.  The  bond  and  mortgage  not  having  been 
paid  when  due,  Miller  brought  an  action  to  foreclose  the 
same,  in  which  the  mortgagor  set  up  as  a  defense  that  the 
securities  were  usurious.  It  was  so  adjudged,  but  it  was  held 
that,  to  the  extent  of  the  consideration  paid  for  the  transfer, 
the  mortgagor  was  estopped  by  his  declarations  and  a  sale 
was  directed  for  that  amount,  with  interest.  This  amount, 
with  the  costs,  was  paid  by  Zeimer. 

Plaintiffs  claimed  to  recover  as  damages  for  the  fraud  the 
difference  between  the  amount  so  paid  and  the  face  of  the 
securities,  with  interest,  and  also  counsel  fees  incurred  in 
the  foreclosure. 

A.  i?.  Dyett  for  appellants.  The  test  of  assignability  of  a 
cause  of  action  is  whether  it  would  survive  to  personal  repre- 
sentatives. {Bixiry  v.  Wood^  24  N.  Y.  607;  Zabraskte  v. 
Smithy  13  id.  329.)  The  bond  and  mortgage,  with  all  the  cause 
of  action  in  the  complaint,  which  was  based  upon  and  grew  out 
of  the  assignment  thereof  to  the  testator,  was  so  inseparably 
connected  therewith  that  the  one  could  not  exist  without  the 
other,  and  when  the  bond  and  mortgage  were  assigned  to 
Mrs.  Moss,  she  became  the  owner  of  the  principal  debt  and 
entitled,  as  an  incident,  to  the  damages  claimed  in  the  com- 
plaint, if  anybody  was  entitled  thereto,  and  the  cause  of  action 
in  the  complaint  was  extinguished  in  the  plaintiffs.  {Spars 
V.  May  or  ^  etc,^  10  Hun,  160,    163,  164 ;  lAmgdon  v.  B%iA^ 
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9  Wend.  80,  84;  Parmlee  v.  Dcmn,  23  Barb.  461 ;  Craig  v. 
PaHiB^  40  N.  Y.  181 ;  Patterson  v.  HuU,  9  Cow.  747 ; 
Bowdoi/n  v,  Colma^  6  Duer,  182;  Gallararty  v.  Orser^ 
4  Bosw.    94;   McMahon    v.   Allen,   35   K   Y.   403,   408; 

Alien  V.  Brown,  44  id.  228;  Gerwig  v.  Sitterly,  56  id. 
214;  Campbell  v.  Bi7*chy  60  id.  214;  ^oZ^;i  v.  Crosby, 
49  id.  183 ;  Jackson  v.  Blodgett,  5  Cow.  202.)  The  bond 
and  mortgage  having  been  assigned  to  Mrs.  Moss  at  the 
reqaest  of  plaintiffs  testator,  he  would  be  estopped  from 
setting  np  nsnry.  {Bamett  v.  Zachai^as,  24  Hun,  304 ;  89 
N.  Y.  637.)  The  plaintiffs  testator  received  from  Samuel 
Zeimer  the  full  amount  paid  for  the  bond  and  mortgage,  with 
interest  and  costs,  and  that  was  aU  he  could  recover  as  dam- 
ages for  the  fraud  alleged  in  the  complaint.  (  Webb  v.  Odell, 
49  N.  Y.  583 ;  LUtauer  v.  Ooldman^  72  id.  510 ;  Boss  v.  Terry, 
63  id.  613 ;  Take  v.  Smith,  7  Abb.  [N.  S.]  106 ;  Whitney  v. 
Nat  Bk.  of  Potsdam,  45  N.  Y.  303 ;  Payne  v.  Bumham, 
62  id.  72.)  When  a  party  is  induced  by  fraud  to  enter  into 
a  contract,  he  has  two  remedies,  to  rescind  it  and  recover  the 
consideration,  but  no  more,  or  to  affirm  it  and  recover  damages 
for  the  fraud.     {Bowers  v.  MandeviUe,  95  N.  Y.  239,  240 ; 

WM  V.  R,  W.  i&  O,  R.  R,  Co,,  49  id.  426 ;  Ryan  v.  K  Y, 
a  R.  R,  Co.,  35  id.  215  ;  Penn,  R.  R.  Co,  v.  ITerr,  62 
Penn.  St.  353,  368.)  Fraud,  by  which  a  party  is  induced  to 
enter  into  an  illegal  contract,  does  not  constitute  a  cause  of 
action  for  damages  sustained  thereby.  (17  Barb.  397,  406 ; 
7Wend.  276,  280;  11  Wheat.  258;  10  Barb.  369,370;  15 
Wend.  412,  415  ;  Thalimer  y  Brinckerhoff,  20  Johns.  386, 
398 ;  Ndlis  v.  Clanrk,  4  Hill,  429 ;  Smeca  Co.  Bk.  v.  Lamb, 
26  Barb.  601;  2  Pet.  257;  Reav.  Smith,  19  Wend.  291; 
Gray  v.  Hook,  4t  Comst.  459 ;  Peck  v.  Burr,  10  N.  Y  298  ; 
Haynes  v.  Webb,  102  id.  372-376 ;  Schiffer  v.  Dietz,  83  id. 
300,  308.)  The  court  correctly  charged  that  plaintiffs  could 
not  recover  unless  they  proved  the  conspiracy  and  fraud  set 
forth  in  the  complaint,  and  upon  which  the  action  was  based. 
{Barnes  v.  Quigley,  59  N.  Y.  267;  Ross  v.  Mather,  51  id. 
110  ;  Beach  v.  Eager,  3  Hun,  610 ;  Bernard  v.  SeligTmm,  54 
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N.  Y.  661 ;  JImer  v.  Beekman,  50  id.  337,  341 ;  Walter  v. 
Bennett^  16  id.  253,  254;  Degraw  v.  Elmore^  50  id.  4,  5; 
McMichael  v.  KUiner^  76  id.  40.) 

Emile  BenemUe  for  respondents.  The  defendants'  conten- 
tion at  the  trial  that,  because  the  cause  of  action  was  founded  in 
tort,  it  accrued  to  the  plaintiffs'  testator,  but  did  not  survive 
and  pass  to  the  plaintiffs,  is  erroneous.  (3  R.  S.  [6th  ed.]  732 ; 
Ilaight  V.  Hayt^  19  N.  Y.  464 ;  Johnston  v.  Bennett^  5  Abb. 
[N  S.]  331.)  The  cause  of  action  for  the  fraud  did  not  pass 
to  Mrs.  Moss  with  the  assignment  of  the  bond  and  mortgage. 
{JIxAhdl  V.  Meiga^  50  N.  Y.  480.)  The  jury  liaving,  by  their 
verdict,  found,  upon  conflicting  evidence,  the  fraudulent  com- 
bination and  false  representations  of  the  defendants,  the 
plaintiffs'  testator's  reliance  thereon  and  liis  consequent  pur- 
chase of  the  bond  and  mortgage,  their  finding  is  final  and  will 
be  upheld.  {Hayes  y.  Thmwpson^  2  Hun,  518;  Chaffee  v 
Morse,  Id.  602 ;  Knofpp  v.  Boche^  62  N.  Y.  614.)  In  actions 
lor  fraud  and  deceit,  substantial  damages  are  recoverable. 
{Ilart  v.  Ten  Eyck,  2  Johns.  Ch.  62  ;  1  Oaine's  Eq.  97 ;  3  Burr. 
13,  63  ;  2  Black.  902 ;  Hvhbell  v.  Meigs,  50  N.  Y.  480 ; 
Stiles  V.  WhiU,  11  Mete.  380 ;  Lilly  v.  Ilurlhut,  15  Gray,  509.) 

Andrews,  J.  The  transaction,  although  in  form  a  mort- 
gage, was,  nevertheless,  in  contemplation  of  law  a  loan  of 
money  to  the  extent  of  the  consideration  advanced,  the 
mortgage  not  having  had  any  inception  until  its  transfer 
to  the  plaintiff's  testator.  The  mortgage  was  void  for 
usury  by  force  of  the  statute,  notwithstanding  tlie  purchaser 
was  innocent  and  had  no  intent  to  enter  into  a  usurious 
transaction,  but  purchased  the  mortgage,  supposing  that 
it  was  a  lona  fide  and  valid  security.  {Bennet  v.  Smithy 
15  Johns.  354 ;  Brooks  v.  Avery,  4  K  Y.  226 ;  SaU  v. 
Earnest,  36  Barb,  585,  and  cases  cited.)  But  the  plaintiff's 
testator  having  been  induced  to  purchase  the  mortgage 
upon  the  false  and  fraudulent  representations  of  both  the 
mortgagor  and  mortgagee,  that  it  was  a  valid  security 
given  upon    a  full    consideration,  free    from    usury,   they 
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were  estopped  from  setting  up  this  defense.  This  has  now 
become  the  settled  rule,  although  the  doctrine  was  established 
with  some  hesitation,  and  there  is  some  ground  for  supposing 
that  it  trenches  upon  the  policy  of  the  usury  laws  by  induc- 
ing purchasers  to  forbear  inquiry,  relying  upon  certificates, 
which  have  become  a  common  assurance  attending  the 
transfer  of  securities.  But  the  courts  have  limited  the 
effect  of  the  estoppel  in  such  cases  to  the  purpose  of 
indemnifying  the  purchaser  for  the  money  actually  advanced, 
with  interest,  and  they  refuse  to  permit  him  to  enforce 
the  security  to  recover  the  usurious  profits  or  premium  in 
the  transaction.  {Payne  v.  Burnhamj  62  N.  Y.  69.)  The 
law  was  so  applied  in  the  former  action  for  the  foreclosure 
of  the  mortgage  brought  by  the  plaintiff's  testator.  The 
judgment  decreed  that  the  land  should  be  sold  to  satisfy  the 
sum  advanced  on  the  purchase  of  the  mortgage,  excluding 
any  allowance  for  the  usurious  excess,  thereby  depriving 
the  transferee  of  the  benefit  of  his  bargain  to  that  extent. 
The  present  action  was  subsequently  brought  for  the 
deceit,  and  the  plaintiffs  seek  to  recover  as  damages  the 
difference  between  the  value  of  the  mortgage,  as  represented, 
and  its  actual  value  to  the  plaintiff's  testator.  In  short,  by 
changing  the  form  of  action,  the  plaintiffs  seek  to  recover 
the  siyp  which  their  testator  was  precluded  from  recovering  in 
the  action  on  the  contract.  The  general  rule  undoubtedly  is 
that  gains  prevented,  as  well  as  actual  loss  incurred,  may 
be  recovered  as  well  in  an  action  for  false  representations 
as  for  breach  of  contract,  so  far  as  they  are  the  natural 
and  proximate  result  of  the  wrong.  {Gi'issler  v.  Powers^ 
81  IS".  Y.  61.)  The  case  of  Payne  v.  Burnham  {supra) 
proceeded  upon  special  grounds,  not  applicable  in  ordinary 
cafies  of  contract,  and  the  recovery  was  limited  because  the 
policy  of  the  usury  statute  seemed  to  require  such  a  limita- 
tion. "We  think  the  same  policy  requires  the  same  limitation 
here.  If  the  plaintiffs  are  permitted  to  recover,  they  secure 
the  benefit  of  the  usury,  which  in  an  action  on  the  contract 
was  denied.     There  are  no  authorities  in  point  on  the  briefs 
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of  counsel,  and  none,  perliaps,  can  be  found  directly  appli- 
cable. The  vice-chancellor,  in  Holmes  v.  WHliama  (10  Pai. 
332),  refers  to  a  somewhat  similar  question,  but  expresses  no 
definite  opinion.  We  think  the  reasoning  in  Payne  v.  Burn- 
ham  {supra\  is  against  a  recovery  here.  The  innocent 
purchaser  of  a  usurious  security,  where  the  purchase  is 
induced  by  fraud,  may  enforce  the  security  against  an  obligor 
privy  to  the  transaction,  to  the  extent  of  the  money  advanced, 
or  he  may,  on  discovery  of  the  fraud,  rescind  and  recover 
back  the  money  paid,  but  he  cannot,  we  think,  in  any  form 
of  action,  recover  more. 

This  leads  to  a  reversal  of  the  judgment  and  a  new  trial. 

All  concur. 

Judgment  reversed. 


The  Mayor,  Aldermen  and  Commonalty  of  the  City  of 
New  York,  Appellant,  v.  The  Tenth  National  Bank, 
Respondent. 

The  "New  York  Coart-House,"  the  construction  of  which  was  inaugurated 
by  an  appropriation  in  1860  (Chap.  509,  Laws  of  1860),  was  a  county 
building,  and  the  commissioners  appointed  in  pursuance  of  the  act  of 
1870  (§11,  chap  882,  Laws  of  1870)  to  complete  the  construction  were 
county  commissioners. 

The  provision  of  the  act  of  1872  (Chap.  9,  Laws  of  1872),  authorizing  and 
directing  the  comptroller  of  the  city  of  New  York  to  pay  back  to  the 
various  banks,  etc.,  of  tlie  city  all  moneys  which  had  been  advanced  by 
them  '*  for  the  use  of  any  of  the  departments  or  commissioners  of  the 
city  or  county "  was  a  valid  exercise  of  legislative  power  and  made 
such  advances  binding  obligations  on  the  city. 

After  commissioners  were  appointed  under  said  act  of  1870  they  appointed 
a  treasurer,  who  applied  to  defendant  to  make  advances  to  and  for  the 
use  of  the  commissioners.  .  This,  after  its  president  had  consulted  with 
the  city  comptroller  and  mayor  and  had  been  advised  by  them  that  it 
was  proper  and  right,  it  agreed  to,  and  did  make  advances  upon  checks 
drawn  by  said  treasurer  No  other  advances  were  made  to  any  county 
commissioners  and  no  other  claim  for  advances  to  the  county  was  pre- 
sented under  the  act.  Held,  that,  although  the  commissioners  were  not 
authorized  to  take  the  advances  on  the  credit  of  the  county,  and  the 
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defendant  was  chargeable  with  notice  thereof,  they  were  ratified  by  the  act 
of  1873  and  the  city  was  thereby  made  liable  therefor 

All  of  the  checks  were  drawn  ostensibly  to  pay  bills  and  expenses  incurred 
by  the  conunissioners  in  the  construction  of  the  court-house.  It  appeared 
that  a  fraudulent  conspiracy  had  been  entered  into  by  and  between  the 
treasurer,  another  of  the  commissioners,  the  comptroller  and  others,  by 
which  certain  of  the  bills  were  to  be  raised  above  their  true  amount  and 
the  excess  was  to  be  divided  between  the  conspirators.  A  portion  of 
the  advances  made  by  defendant  were  upon  checks  in  payment  of  bills 
so  raised.  This  conspiracy  was  unknown  to  the  other  commissioners, 
and  defendant's  president,  who  was  the  sole  agent  and  representative  of 
the  bank,  in  making  the  advances  had  no  knowledge  or  notice  of  the 
conspiracy  or  the  misappropriation.  It  was  customary  for  the  city  banks 
to  make  advances  to  the  various  departments  and  commissioners  in 
anticipation  of  appropriations.  Held,  the  fact  that  part  of  the  advances 
were  so  misappropriated  did  not  deprive  defendant  of  the  right  to 
recover  the  same. 

It  appeared  that  three  of  the  conspirators  were  directors  of  the 
defendant.  Neither  of  them  were  present  at  any  meeting  of  the  board 
of  directors  when  action  was  taken  in  reference  to  the  advances, 
and  in  no  way  acted  for  the  bank  in  the  transactions.  Held,  that 
defendant  was  not  chargeable  with  notice  of  the  fraud  or  precluded 
from  claiming  the  benefit  of  good  faith  on  its  part ;  that,  under  the 
circumstances,  knowledge  which  the  directors  who  were  engaged  in 
the  conspiracy  had  could  not  be  attributed  to  it. 

As  municipal  corporations  are  creatures  of  the  state  and  exist  and  act  in 
subordination  of  its  sovereign  power,  the  legislature  may  determine 
what  moneys  they  may  raise  and  expend  and  what  taxation  for  muni- 
cipal purposes  may  be  imposed;  and  so,  it  may  compel  such  a  corporation 
to  pay  a  claim  which  has  some  meritorious  basis  to  rest  on. 

(Argued  October  24, 1888;  decided  November  27,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  8,  1888,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  without 
a  jury. 

The  complaint  alleges  that  the  defendant  was  duly  designated 
a8  one  of  the  depositories  of  the  moneys  of  the  city  and  county 
of  New  York,  and  that  between  the  1st  day  of  December,  1871, 
and  the  31st  day  of  May,  1873,  large  sums  of  such  moneys 
were  deposited  with  it  upon  which  it  agreed  to  allow  interest  \ 
at  the  rate  of  four  per  cent  upon  daily  balances ;  and  that  there 
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of  counsel,  and  none,  perhaps,  can  be  found  directly  appli- 
cable. The  vice-chancellor,  in  Holmes  v.  WHUams  (10  Pai. 
332),  refers  to  a  somewhat  similar  question,  but  expresses  no 
definite  opinion.  "We  think  the  reasoning  in  Payne  v.  Burnr 
Jia/m  {8upra\  is  against  a  recovery  here.  The  innocent 
purchaser  of  a  usurious  security,  where  the  purchase  is 
induced  by  fraud,  may  enforce  the  security  against  an  obligor 
privy  to  the  transaction,  to  the  extent  of  the  money  advanced, 
or  he  may,  on  discovery  of  the  fraud,  rescind  and  recover 
back  the  money  paid,  but  he  cannot,  we  think,  in  any  form 
of  action,  recover  more. 

This  leads  to  a  reversal  of  the  judgment  and  a  new  trial. 

All  concur. 

Judgment  reversed. 


The  Mayor,  Aldermen  and  Commonalty  of  the  City  of 
New  York,  Appellant,  v.  The  Tenth  National  Bank, 
Respondent. 

The  "New  York  Court-House/' the  construction  of  which  was  inaugurated 
by  an  appropriation  in  1860  (Chap.  509,  Laws  of  1860),  was  a  county 
building,  and  the  commissioners  appointed  in  pursuance  of  the  act  of 
1870  (§  11,  chap  882,  Laws  of  1870)  to  complete  the  construction  were 
county  commissioners. 

The  provision  of  the  act  of  1872  (Chap.  9,  Laws  of  1872),  authorizing  and 
directing  the  comptroller  of  the  city  of  New  York  to  pay  back  to  the 
various  banks,  etc.,  of  the  city  all  moneys  which  had  been  advanced  by 
them  '*  for  the  use  of  any  of  the  departments  or  commissioners  of  the 
city  or  county "  was  a  valid  exercise  of  legislative  power  and  made 
such  advances  binding  obligations  on  the  city. 

After  commissioners  were  appointed  under  said  act  of  1870  they  appointed 
a  treasurer,  who  applied  to  defendant  to  make  advances  to  and  for  the 
use  of  the  commissioners.  .  This,  after  its  president  had  consulted  with 
the  city  comptroller  and  mayor  and  had  been  advised  by  them  that  it 
was  proper  and  right,  it  agreed  to,  and  did  make  advances  upon  checks 
drawn  by  said  treasurer  No  other  advances  were  made  to  any  county 
commissioners  and  no  other  claim  for  advances  to  the  county  was  pre- 
sented under  the  act.  Held,  that,  although  the  commissioners  were  not 
authorized  to  take  the  advances  on  the  credit  of  the  county,  and  the 
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defendant  was  chargeable  with  notice  thereof,  they  were  ratified  by  the  act 
of  1872  and  the  city  was  thereby  made  liable  therefor 

All  of  the  checks  were  drawn  ostensibly  to  pay  bills  and  expenses  incurred 
by  the  commissioners  in  the  construction  of  the  court-house.  It  appeared 
that  a  fraudulent  conspiracy  had  been  entered  into  by  and  between  the 
treasurer,  another  of  the  commissioners,  the  comptroller  and  others,  by 
which  certain  of  the  bills  were  to  be  raised  above  their  true  amount  and 
the  excess  was  to  be  divided  between  the  conspirators.  A  portion  of 
the  advances  made  by  defendant  were  upon  checks  in  payment  of  bills 
so  raised.  This  conspiracy  was  unknown  to  the  other  commissioners, 
and  defendant's  president,  who  was  the  sole  agent  and  reproeentative  of 
the  bank,  in  making  the  advances  had  no  knowledge  or  notice  of  the 
conspiracy  or  the  misappropriation.  It  was  customary  for  the  city  banks 
to  make  advances  to  the  various  departmenta  and  commissioners  in 
anticipation  of  appropriations.  Held,  the  fact  that  part  of  the  advances 
were  so  misappropriated  did  not  deprive  defendant  of  the  right  to 
recover  the  same. 

It  appeared  that  three  of  the  conspirators  were  directors  of  the 
defendant.  Neither  of  them  were  present  at  any  meeting  of  the  board 
of  directors  when  action  was  taken  in  reference  to  the  advances, 
and  in  no  way  acted  for  the  bank  in  the  transactions.  Held,  that 
defendant  was  not  chargeable  with  notice  of  the  fraud  or  precluded 
from  claiming  the  benefit  of  good  faith  on  its  part ;  that,  under  the 
circumstances,  knowledge  which  the  directors  who  were  engaged  in 
the  conspiracy  had  could  not  be  attributed  to  it. 

As  municipal  corporations  are  creatures  of  the  state  and  exist  and  act  in 
subordination  of  its  sovereign  power,  the  legislature  may  determine 
what  moneys  they  may  raise  and  expend  and  what  taxation  for  muni- 
cipal purposes  may  be  imposed;  and  so,  it  may  compel  such  a  corporation 
to  pay  a  claim  which  has  some  meritorious  basis  to  rest  on. 

(Argued  October  24, 1888;  decided  November  27,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  8,  1888,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  without 
a  jury. 

The  complaint  alleges  that  the  defendant  was  duly  designated 
as  one  of  the  depositories  of  the  moneys  of  the  city  and  county 
of  New  York,  and  that  between  the  1st  day  of  December,  18Y1, 
and  the  Slst  day  of  May,  1873,  large  sums  of  such  moneys 
were  deposited  with  it  upon  which  it  agreed  to  allow  interest  \ 
at  the  rate  of  four  per  cent  upon  daily  balances ;  and  that  there 
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was  due  it  on  account  of  such  interest  the  sum  of  $250,000,  for 
which  judgment  is  demanded. 

Tlie  defendant,  in  its  answer,  besides  making  various  material 
denials,  sets  up  as  a  counter-claim  that,  between  the  29th  day 
of  April,  1871,  and  the  2d  day  of  September,  1872,  it  bad 
advanced  to  the  commissioners  of  the  new  county  court-house 
of  New  York,  for  the  use  of  such  commissioners,  the  large  sums 
of  money  specified ;  that,  by  chapters  9  and  29  of  the  Laws  of 
1872,  the  comptroller  of  the  city  of  New  York,  who  was 
then  the  fiscal  officer  of  the  county  of  New  York,  was  author- 
ized and  required  to  pay  back  to  the  defendant  the  moneys  so 
advanced ;  that  such  commissioners  were  commissioners  of  the 
county  of  New  York,  and  by  chapter  304  of  the  Laws  of 
1874  the  debt  to  it  for  the  moneys  so  advanced  was  made  a 
charge  against  and  a  liability  of  the  city ;  that  there  is  due  to  it 
for  the  moneys  so  advanced  the  sum  of  $242,579.97,  with 
interest  from  February  1,  1872,  for  which  judgment  v& 
demanded  against  the  plaintiflf.  The  plaintiff  replied  to  the 
counter-claim  alleging  various  defenses  thereto. 

The  issues  thus  joined  were  brought  to  trial  at  a  circuit 
before  a  judge  presiding  without  a  jury.  The  judge  found 
that  the  defendant  was  indebted  to  the  plaintiff  on  account  of 
the  interest  in  the  sum  of  $66,301.36,  and  that  there  was  due 
to  the  defendant  upon  its  counter-claim,  after  deducting  the 
debt  for  the  interest,  the  sum  of  $358,849.23,  for  which  sum 
he  ordered  judgment  in  favor  of  the  defendant. 

Other  facts,  so  far  as  material,  appear  in  the  opinion. 

John  11,  Strahan  and  Simon  Sterne  for  appellant.  The 
defendant  was  not  only  chargeable  with  knowledge  of  the 
limitation  of  the  authority  of  the  court-house  commissioners, 
but  made  its  loans  in  disregard  of  this  notice,  and  did  so  in 
direct  violation  of  the  law  under  which  the  claim  for  advances 
was  sought  to  be  made.  {Hodges  v.  City  of  Buffalo^  2  Denio, 
110,  112;  AppUhj  V,  Maynr^  etc,^  15  How.  428;  Donovan 
V.  Mayor,  etc.,  33  N.  Y.  291  ;  Dannat  v.  Mayor,  etc.,  66  id. 
587 ;  People  ex  rd.  Bennett  v.  JacTceon^  85  id.  541 ;  MiUer 
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V.  Mayor,  etc.,  76  id.  151.)  The  claims  of  the  Tenth 
National  Bank  for  overdrafts  of  Ingersoll,  the  court-honse 
commissioner,  were  not  legalized  or  ratified  by  chapters  9 
and  29  of  the  Laws  of  1872.  (Vattel's  Kule,  Potter's 
Dwarris  on  Statutes,  128,  129  ;  Endlich  on  Interpretation  of 
Statrtes,  §§  76-80;  Miller  v.  Maf/or,  etc.,  76  N.  Y.  151; 
Laws  of  1860,  chap.  10 ;  Laws  of  1870,  chap.  137 ;  Maxi- 
millian  v.  Mayor,  etc.,  62  N.  Y.  160 ;  Dash  v.  Yan  Kleeck, 
7  Johns.  477;  Wood  v.  Oakley,  11  Paige,  400;  Sedgwick 
on  Construction  of  Statutes  [2d  ed.]  167;  Neff'^a  Appeal, 
21  Pa.  243;  Cox  v.  Mayor,  etc.,  103  N.  Y.  524.)  It  is 
clearly  incompetent  for  the  legislature  to  do  that  by  subse- 
quent ratification  which  it  could  not  originally  have  authorized. 
{Loan  Assn.  v.  City  of  TopeTca,  20  Wall.  655  ;  Cox  v.  Mayor, 
etc.,  103  K  Y.  524,  526 ;  EkrgoU  v.  Mayor,  etc.,  96  id.  264; 
MaximiUiany.  Mayor,  etc.,  2  Hun,  263;  62  N".  Y.  160; 
Nelson  v.  Mayor,  etc.,  63  id.  536 ;  Dannat  v.  Mayor,  etc., 
66  id.  585 ;  Miller  v.  Mayor,  etc.,  76  id.  151 ;  5  Johns. 
175 ;  3  Hill,  139 ;  3  N.  Y.  9 ;  WardeU  v.  R.  R.  Co.,  103 
U.  S.  651 ;  Thomas  v.  R.  R.  Co.,  109  id.  523 ;  Munson  v. 
S.  G.  (b  C.  R.  R.  Co.,  103  N.  Y.  73.)  It  is  not  constitu- 
tionally competent  for  the  legislature  to  create  against  the 
municipality  a  claim  as  well  as  a  remedy.  (Cooley  on  Const, 
lim.  [5th  ed.]  455,  469,  470 ;  Guilford  v.  Suprs.  of  Che- 
nango,  13  N.  Y.  143 ;  Brewster  v.  Syracuse,  19  id.  116 ; 
Thomas  v.  Ldamd,  24  Wend.  65 ;  Hashrooh  v.  Milwaukee, 
13  Wis.  37;  I^UimajvY.  Marshall,  60  111.  218;  Peop'e  v. 
Earles,  37  Barb.  440 ;  People  v.  Otis,  24  Hun,  519  ;  People 
V.  Batchellor,  53  N.  Y.  128 ;  People  v.  Loew,  102  id.  475.) 
Leaving  Ingersoll  out  of  the  question,  Connolly's  knowl- 
edge was  the  bank's  knowledge,  even  without  refer- 
ence to  the  meeting  of  the  bank  directors  in  the  board 
room,  as  he  was  active  in  the  very  transaction  which  is 
here  under  consideration.  {Holden  v.  N.  Y.  c6  E.  Bk., 
72  N.  Y,  286;  Craig  v.  Hadley,  99  id.  131;  86  id.  163; 
96  id.  559;  26  Hun,  630;  31  id.  109;  32  id.  Ill,  371; 
SioKKLs  —Vol.  LXVI.     57 
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Bank  of  U.  S.  v.  Davis^  2  Hill,  461 ;  Fnltoji  Bank  of  New 
York  V.  Coal  Co.^  4  Paige,  127;  Citizeni  Saminga  Bank  v. 
Blakealeyy  42  Ohio  St.  645.)  When  a  portion  of  a  considera- 
tion is  valid  and  the  other  maZum  in  se^  the  failure  is  entire. 
The  maxim  ex  turpi  cont7*actu  'non  oritur  actio  applies. 
{Steinfeld  v.  Zevy,  16  Abb.  Pr.  [N.  S.]  27;  Gray  v.  Hook, 
4  N.  Y.  449  J  Pepper  v.  Ilaiffht,  20  Barb.  437,  438;  \Voo<l- 
worth  V.  Bennett^  43  N.  Y.  273.)  Knowledge  of  the  fraudu- 
lent intent  to  divert  the  moneys  to  be  drawn  on  the  part  of  a 
single  director  of  the  Tenth. National  Bank,  who  acted  in  anj 
way  in  relation  to  these  advances,  is  the  knowledge  of  the  bank, 
and  is  not  simply  constioictive,  but  actual .  notice.  (Wade  on 
Law  of  Notice,  §§  681-683 ;  Bank  of  XT.  S.  v.  Bavts,  2  Hill, 
451 ;  Nat.  Security  Bk.  v.  Cushman^  121  Mass.  490 ;  Clerks' 
Savings  Bank  v.  ThoraaSy  Mo.  App.  267-282;  Daiub  v. 
Bank  of  United  States,  5  W.  &  S.  247 ;  2  Pomeroy's  Eq. 
Jur.  §  667;  First  National  Bank  v.  Drake,  29  Kans.  81 ; 
Bank  of  New  Mil  ford  v.  Town  of  New  Milford,  36  Conn. 
93.)  The  legal  presumption  is  that  the  members  of  the  board 
of  directors  of  the  bank  regularly  attended  the  meetings  which 
it  was  their  duty  to  attend.  {ShUkueckl  v.  EasCburrCs  Heirs, 
2  Gill.  &  J.  [Md.]  114 ;  In  re  Mason,  4  Edw.  Ch.  418 ;  Mar- 
tin  V.  Webl,  110  U.  S.  7;  Enick.  Z.  Ins.  Co.  v.  Pendleton, 
115  id.  339 ;  Bank  of  America  v.  McNeil,  10  Bush  [Ky.]  54 ; 
Nat.  Security  Bank  v.  Cushman,  121  Mass.  490.)  When  a 
paper  comes  into  the  possession  of  a  party,  who  does  not 
produce  it,  or  account  for  its  loss,  the  most  favorable  intend- 
ment, as  to  its  contents,  will  be  made  for  the  benefit  of  the 
other  party.  {Livingstons  v.  Newkirk,  3  Johns.  Ch.  312; 
Hudson  v.  Arundel,  liob.  109;  S.  C,  2  P.  Wms.  748; 
Dalston  V.  Coatsworth,  1  id.  731;  1  Ves.  235;  Life  dk 
lire  Ins.  Co.  v.  Mec.  Fire  Ins.  Co.,  7  Wend.  31 ,  Bar^ber  v. 
Lyon,  22  Barb.  622,  625.)  If  the  legislature  intended,  by 
chapters  9  and  29  of  the  Laws  of  1872,  or  either  of  them,  to 
legalize  this  counter-claim  of  the  Tenth  National  Bank  against 
the  city,  tainted  as  it  was  in  great  part  by  fraud,  and  wholly 
illegal,  and  which  is  the  basis  of  the  judgment  recovered  herein, 
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Buch  legislation  is  without  constitutional  authority,  and  in  vio- 
lation of  the  Constitution  of  the  United  States  and  of  the  state 
of  New  York..  {Loan  Association  v.  City  of  Tqpeka,  20 
Wall.  655.) 

Thomas  Allison  for  respondent.  Upon  the  facts  as  found 
by  the  court  below  the  defendant  was  entided  to  recover  on 
its  counter-claim.  {People  ex  rel.  Tenth  Na;t,  Bk,  v.  Green^ 
5  N.  Y.  Sup.  Ct.  [T.  &  C]  376,  378.)  As  the  fact  of  the 
advances,  having  been  made  by  the  bank  to  or  for  the  use  of 
the  commissioners,  was  denied,  a  peremptory  mandamtLS  could 
not  be  granted  until  that  issue  was  regularly  tried  and  determ- 
ined, and  this  could  not  be  done  by  affidavits.  {People  ex  rel. 
Tenth  Nat  BJc.  v  Greeuy  5  N.  Y.  Sup.  Ct.  [T.  &  C]  376, 
878  ;  Same  v.  Bd.  of  Apportionment^  id.  382.)  In  view  of 
the  act  of  1874,  consolidating  the  city  and  county,  the  remedy 
by  mandamus  for  county  claims  no  longer  existed,  the  bank's 
remedy,  if  it  had  a  valid  claim,  was  by  an  action  against  the 
city  for  the  advances.  {People  ex  rel.  Tenth  Nat.  Bk.  v. 
Bd.  of  Apportionment^  64  N.  Y.  627,  628.)  To  such  an 
action  the  non-issuance  of  the  bonds  would  be  no  defense. 
{Quinn  v.  Mayor,  etc.,  63  Barb.  595,  600 ;  53  N.  Y.  627.) 
The  test  of  whether  officers  or  commissioners,  or  other  official 
bodies,  are  state,  city  or  county  officers  or  bodies  does  not 
depend  upon  the  method  of  their  appointment,  nor  on  the 
fact  that  their  duties  are  prescribed  by  statute,  but  depends 
upon  the  character  and  result  of  the  duties  to  be  performed 
by  them,  and  upon  the  question  at  whose  expense  are  those 
duties  to  be  performed.  (  Wood  v.  Mayor,  etc.,  7  Hun,  164 ; 
People  ex  rel.  Ryan  v.  Ciml  Service  Boards,  41  id.  287, 
298 ;  Walsh  v.  Mayor,  etc.,  Id.  299 ;  1  N.  Y.  401 ;  Erghott 
V.  Mayor,  etc.,  96  id.  264 ;  People  v.  Stout,  23  Barb.  349, 
350,  352.)  The  new  court  house  commissioners  were  com- 
missioners of  the  county,  because  they  were  appointed  to  dis- 
charge a  duty  primarily  resting  upon  the  county,  and  by 
which  the  county  was  benefited,  and  the  expense  of  which 
was  to  be  defrayed  by  the  county.     (Code  of  Pro.  §§  15,  28, 


452  Mayor,  etc.  v.  Tenth  National  Bank.         [Nov., 

Opinion  of  the  Court,  per  Eabl,  J. 

51 ;  Laws  of  1853,  chap.  529 ;  Laws  of  1860,  chap.  509 ;  Laws 
of  1861,  chaps.  161,  240 ;  Laws  of  1862,  chap.  167 ;  Laws  of 
1863,  chap.  108,  §  1;  Laws  of  1864,  chap.  242;  Laws 
of  1865,  chap.  605  ;  Laws  of  1866,  chap.  837 ;  Laws  of  1867, 
chap.  806 ;  Laws  of  1868,  chap.  854;  Laws  of  1869,  chap.  875, 
§  4;  Laws  of  1870,  chap.  382,  §  11 ;  Laws  of  1871,  chap. 
583,  §  4.)  The  money  having  been  borrowed  by  the  com- 
missioners without  authority,  and  advanced  by  the  bank  for 
their  purposes  and  use,  the  legislature  had  power  to  supply  the 
want  of  authority  and  ratify  the  unauthorized  act,  and  give 
it  the  same  force  and  effect  as  if  such  authority  had  been 
given  originally.  {People  v.  Mat/or^  etc,,  4  Comst.  419 ; 
Brewster  v.  Citf/  of  Syraxmae,  19  N.  T.  116 ;  Town  of  Guil- 
ford V.  SuperviaorSy  13  id.  143 ;  People  v.  Mitchell^  35  id.  551 ; 
Darlington  v.  Mayor,  etc.,  31  id.  164 ;  Brown  v.  Mayor,  etc,, 
63  id.  239,  244 ;  Nelson  v.  Mayor,  etc.,  Id.  535 ;  Dillon's 
Munic.  Corp.  [3d  ed.]  §§  79,  80,  814 ;  Cooley  on  Const.  Lim. 
[13th  ed.]  461,  467,  468,  473 ;  Syracuse  Bk.  v.  Da/ois,  16 
Barb.  188.)  The  fact  that  the  advances  made  were  in  viola- 
tion of  the  national  banking  act  has  nothing  to  do  with  the 
question  of  legislative  ratification.  That  fact  did  not  in  any 
way  impair  the  right  of  defendant  to  recover  the  money 
advanced.  {Gold  Mining  Co.  v.  iTo^.  Bk.,  96  U.  S.  640; 
Duncomb  v.  N.  T.,  H.  <&  N.  R.  if.  Co.,  84  N.  T.  190, 205.) 
The  defendant  bank  is  not  chargeable  with  any  notice  or 
knowledge  had  by  any  of  its  officers  or  directors,  who  did  not 
in  fact  act  in  its  behalf  or  as  its  agents  in  the  making  of  the 
advances.  {Bank  of  TJ.  S.  v.  Bams,  2  Hill,  451 ;  President^ 
etc.  V.  Comen,  37  N.  T.  320  ;  TTolden  v.  N.  Y.  dk  E.  Bk.,  72 
id.  291 ;  At.  Bk.  v.  SaA)ery,  82  id.  293 ;  Cragie  v.  HadUy, 
99  id.  131.) 

Eakl,  J  The  learned  and  exhaustive  argument  by  the 
counsel  for  the  city  has  failed  to  convince  us  that  the  judg- 
ment appealed  from  is  erroneous. 

The  construction  of  the  New  York  court-house  seems  to 
have    been  inaugurated    by   an  appropriation,  in  the    act 
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chapter  509  of  the  Laws  of  1860,  of  $100,000  "for  the 
purpose  of  erecting  suitable  court  rooms  for  the  accom- 
modation of  the  several  courts  of  the  county."  By  the 
act  chapter  161  of  the  Laws,  of  1861,  the  board  of  super- 
visors of  the  county  of  New  York  was  authorized  and 
empowered  to  acquire  and  take  for  the  purposes  of  building 
a  court-house  therein,  such  land  in  the  city  and  county  of 
New  York  as  they  might  deem  necessary  for  the  purpose ; 
and  provision  was  made  for  taking  and  acquiring  the  land  by 
condemnation  proceedings,  and  for  raising  money  on  the 
credit  of  the  county  to  pay  for  the  same.  By  chapter  24  of 
the  same  year  and  chapter  167  of  1862,  108  of  1863,  242  of 
1864,  605  of  1865,  837  of  1866,  806  of  1867,  854  of  1868, 
and  875  of  1869,  the  board  of  supervisors  was  authorized  to 
raise  money  for  the  construction  and  completion  of  the  court- 
house. Under  the  act  of  1861,  land  was  acquired  from  the 
city  upon  which  to  erect  the  court-house,  and  during  all 
the  years  named  the  construction  thereof  was  carried  on  by 
the  board  of  supervisors  through  agencies  employed  by  it.  The 
bills  for  work  and  materials  employed  in  the  construction 
were  audited  by  the  board  of  supervisors  like  other  county 
bills,  and  were  paid  by  the  comptroller  of  the  city.  Then 
the  system  for  the  construction  of  the  court-house  was  changed 
by  section  11  of  the  act,  chapter  382,  of  the  Laws  of  1870,- 
which  authorized  and  empowered  the  mayor  of  the  city  to 
appoint  four  commissioners  for  the  final  completion  of  the 
"new  county  court-house,"  and  provided  that  upon  the 
appointment  of  the  commissioners  all  power  of  the  board  of 
supervisors  over  the  erection  of  the  court-house  should  cease ; 
that  the  commissioners  should  have  the  power  to  expend  and 
should  complete  the  court-house  for  a  sum  not  exceeding 
$600,000,  which  amount  the  comptroller  was  authorized  and 
directed  to  raise  on  the  stock  of  the  county,  to  be  designated 
the  "  New  York  County  Court-House  stock  No.  4 ; "  that  the 
money  so  raised  should  be  paid  by  the  comptroller  on  vouchers 
approved  by  the  commissioners.  Under  that  act,  on  the  1st  day 
of  December,  1870,  the  mayor  appointed  James  H.  IngersoU, 
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Michael  Norton,  Thomas  Coman  and  John  J.  Welsh  the  com- 
missioners, who  continued  in  office  and  served  as  such  until 
some  time  after  1872. 

By  section  7  of  the  act  chapter  583  of  the  Laws  of  1871, 
the  sum  of  $750,000  was  appropriated  for  the  completion  of 
the  "  New  York  County  Court-House,"  to  be  expended  under 
the  direction  and  supervision  of  the  court-house  commis- 
sioners ;  and  the  comptroller  was  commanded  on  the  requisi- 
tion of  the  commissioners  to  pay  over  to  their  credit  such  sum 
or  sums  as  they  might  from  time  to  time  deem  necessary  for 
such  purpose ;  and  the  comptroller  was  authorized  and  directed 
to  raise  the  amount  appropriated  on  the  stock  of  the  county  of 
New  York.  In  the  same  act  it  was  provided  that  no  bonds  or 
stocks  of  the  city  or  county  of  New  York,  except  those 
autliorized  to  be  issued  by  the  direction  of  the  commissioners  of 
the  sinking  fund,  and  revenue  bonds  issued  in  anticipation  of 
the  taxes  of  the  current  year,  should  be  thereafter  issued 
except  by  the  concurrence  and  authority  of  all  the  persons 
composing  the  board  of  apportionment,  consisting  of  the 
mayor,  comptroller,  the  commissioner  of  public  works  and 
the  president  of  the  department  of  parks,  who  should  be 
present  at  a  meeting  called  by  the  chairman  of  the  board 
for  that  purpose  on  three  days  notice. 

»  From  this  review  of  the  statutes  it  is  clear  that  the  court- 
house was  a  county  building,  built  for  county  purposes,  at  the 
county  expense,  upon  county  real  estate  actually  purchased 
of  the  city,  and  that  when  built  it  belonged  to  the  county. 
The  commissioners  appointed  to  build  it  were  county  commis- 
sioners, engaged  in  disbursing  county  moneys,  and  discharging 
functions  devolved  upon  them  as  county  officials  or  agents. 
It  matters  not  that  they  were  appointed  by  the  mayor  of  the 
city.  It  was  for  the  legislature  to  determine  how  they  should 
be  appointed.  It  could  have  named  them  in  some  act,  or 
could  have  devolved  their  appointment  upon  the  board  of 
supervisors,  or  the  sheriff,  or  some  other  local  officer.  Their 
character  as  county  commissioners  depended,  not  upon  the 
source  of  their  appointment,  but  upon  the  nature  of  their  duties 
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and  powers,  and  of  the  work  they  were  required  to  perform. 
That  they  were  county  comraifisioners  has  been  several  times 
decided  by  the  courts  in  New  York,  in  unreported  decisions, 
and  the  following  cases  tend  strongly  to  tlie  same  conclusion : 
Peop/e  V.  Stout  (23  Barb.  349);  Wood  v.  Mayor^  etc.  (7  Hun, 
164) ;  J^eople  ex  rel.  Ryan  v.  The  Civil  Service  Board  (41 
Hun,  287) ;  Ehrgott  v.  Mayor,  etc.  (96  N.  Y.  264) ;  Walsh  v. 
Mayor,  etc.  (107  N.  Y.  220). 

It  is  conceded,  and  was  so  found  by  the  trial  judge,  that 
the  commissioners  had  no  power  or  authority  to  borrow  any 
money  on  behalf  or  on  the  credit  of  the  county,  and  that  they 
did  not,  and  could  not,  bind  the  county  for  the  advances 
made  to  them  by  the  defendant ;  and  if  there  had  been  no 
further  legislation  than  that  already  referred  to,  the  city, 
succeeding  to  the  liabilities  of  the  county,  would  have  been 
under  no  legal  liability  to  the  defendant  for  the  claim  made 
by  it. 

It  is  important,  before  going  further,  to  inquire  whether 
the  defendant  made  these  advances  in  good  faith,  and,  to 
answer  this  inquiry,  a  few  facts  must  first  be  stated.  After 
the  commissioners  were  appointed,  Ingersoll  was  chosen  their 
treasurer,  and  he  was  such  from  the  date  of  his  appointment 
until  some  time  subsequent  to  December  31, 1872.  The  bank 
received  formal  written  notice  of  his  appointment  as  treasurer, 
and  that  his  would  be  the  only  signature  in  dealings  of  the 
commissioners  with  the  bank.  In  the  month  of  April,  1871, 
Ingersoll,  as  treasurer,  applied  to  the  defendant  to  make 
advances  to  and  for  the  use  of  the  commissioners,  and  to  act 
as  a  bank  of  deposit  for  them,  and  it  agreed  to  do  so.  Before, 
however,  it  made  such  agreement,  its  president  called  upon 
both  the  comptroller  and  the  mayor  of  the  city  and  they  each 
informed  him  that  it  was  proper,  safe  and  right  for  him  to 
take  the  account  of  the  commissioners  and  make  the  advances. 
Thereafter,  before  the  2d  day  of  September,  1871,  the  defend- 
ant advanced  and  paid  to  and  for  the  use  of  the  commissioners, 
upon  checks  drawn  upon  it  by  Ingersoll,  as  treasurer,  and 
indorsed  by  the  payees  therein  named,  the  sum  of  $442,579.97. 
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The  only  money  deposited  to  the  credit  of  the  commissioners 
was  the  sum  of  $200,000,  deposited  by  the  comptroller  on  the 
7th  day  of  July,  1871,  in  compKance  with  a  requisition  made 
by  the  commissioners  upon  him,  and  out  of  an  appropriation 
authorized  by  the  board  of  apportionment  All  the  checks 
were  drawn  to  pay  bills  and  expenses  ostensibly  made  by  the 
commissioners  in  the  construction  of  the  court-house,  and  all 
the  money  drawn  upon  the  checks  was  actually  applied  to  pay 
such  biUs  and  expenses,  except  the  sum  of  $45,000,  and  that 
was  fraudulently  misappropriated  under  tlie  following  circum- 
stances :  A  fraudulent  conspiracy  had  been  entered  into  by 
IngersoU,  William  M.  Tweed,  Richard  B.  Connolly,  then  the 
comptroller,  and  others,  by  which  certain  of  the  bills  were  to  be 
raised  forty  per  cent  abov^  their  true  amount,  and  this  excess 
was  to  be  divided  between  the  conspirators  for  their  own 
private  use.  This  conspiracy  was  unknown  to  the  other  com- 
missioners, and  there  is  no  proof  that  it  was  known  to  the 
miayor  of  the  city.  All  the  dealings  of  the  bank  with  Ingersoll 
as  treasurer  were  conducted  through  its  president,  William  M. 
Bliss,  and  he  was  the  sole  agent  and  representative  of  the 
bank.  There  was  nothing  in  the  form  of  the  checks  drawn 
by  Ingersoll  to  give  him  any  notice  of  the  conspiracy  or 
fraud,  and  he  had  no  knowledge  whatever  of  the  misappro- 
priation of  any  of  the  money  drawn.  There  was  no  proof 
whatever  that  he  acted  in  bad  faith  in  making  the  advances 
upon  the  checks.  He  ought  to  have  known  that  the  commis- 
sioners had  no  authority  to  take  these  advances  upon  the 
credit  of  the  county.  But  the  knowledge  which  the  law 
imputes  to  him  of  their  want  of  authority  has  no  bearing 
whatever  upon  the  question  of  his  good  faith.  He  used  due 
diligence.  He  consulted  the  comptroller  and  the  mayor,  who 
was  also  a  lawyer,  and  was  assured  that  the  arrangement 
which  the  commissioners  proposed  to  make  with  him  was 
right  and  proper ;  and  it  was  not  an  unusual  arrangement,  as 
the  city  banks  were  much  in  the  custom  of  advancing  moneys 
to  the  various  departments  and  commissions  of  the  city  in 
anticipation  of  appropriations  to  be  made. 
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But  it  is  claimed  that  knowledge  of  the  conspiracy  and  fraud 
mnst  be  imputed  to  the  bank,  because  three  of  the  conspirators, 
Ingersoll,  Tweed  and  Connolly  were  directors  of  the  bank, 
and  hence  that  the  bank  could  not  claim  the  benefit  of  good 
faith.  But  none  of  these  directors  represented  the  bank  in 
these  transactions  and  in  no  way  acted  for  the  bank  in  them. 
Connolly  was  consulted  as  comptroller,  and  Ingersoll  acted 
for  the  commissioners.  Neither  of  them  was  present  at  any 
meeting  of  the  directors  when  any  action  was  taken  in  refer- 
ence to  the  advances.  The  sole  agent  and  representative  of 
the  bank  was  Bliss,  its  president,  and  he  was  entirely  innocent 
of  any  wrong.  The  knowledge  these  conspirators  had  while 
engaged  in  their  fraud  for  their  own  benefit  could  not,  there- 
fore, be  attributed  to  tlie  bank ;  and  to  this  effect  are  all  the 
decisions.  {Bank  of  TJ.  S.  v.  Davisj  2  Hill,  451 ;  Presidentj 
etc.,Y.  Comen,  37  N.  Y.  320 ;  JSolden  v.  iT.  Y.  <&  ErieBK, 
72  id.  291 ;  Atlantic  Bank  v.  Saveryy  82  id.  291 ;  Oragie  v. 
Hadlsi/,  99  id.  131 ;  Ouster  v.  Tompkins  Co.  Bk.y  9  Penn.  St. 
27 ;  Presidentj  etc.^  Washington  Bank  v.  Zewis,  22  Pick.  24 ; 
farmers  a/nd  Citizen^  Bank  v.  Payne^  25  Conn.  444.) 

The  question  now  remains  whether  these  advances,  made  by 
the  defendant,  were  subsequently  ratified  by  competent  legis- 
lative action.  Before  September  1871,  the  appropriations 
made  for  the  various  city  departments  and  commissions  had 
been  exhausted,  and  in  that  month  and  October  and  Novem- 
ber of  the  same  year  certain  banks,  trust  companies  and  insur- 
ance companies  advanced  to  the  comptroller  of  the  city  or  the 
departments  and  commissions  large  sums  of  money,  for  the 
purpose  of  paying  the  expenditures  of  such  departments  and 
commissions  during  those  months  and  the  month  of  December, 
and  they  took  as  security  for  the  moneys  so  advanced  assign- 
ments of  the  claims  to  pay  which  the  moneys  were  borrowed. 
These  moneys  were  advanced  without  authority  of  law  to 
meet  an  emergency,  with  the  expectation  that  subsequent 
legislative  action  wo  aid  ratify  the  advances.  On  the  30th  day 
of  January,  1872,  in  section  2  of  the  act  chapter  9  of  "the  laws 
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of  that  year,  it  was  provided  that  the  comptroller,  out  of  the 
proceeds  of  bonds  authorized  to  be  issued  by  that  act,  should 
be  authorized  and  required  to  pay  back  to  the  "  various  banks, 
insui'ance  and  trust  companies  of  the  city  of  New  York  all 
moneys  which  have  been  advanced  by  said  banks,  insurance 
and  trust  companies,  or  any  of  them  prior  to  the  31st  day 
of  December,  1871,  to  or  for  the  use  of  any  of  the  depart>- 
ments  or  commissions  of  the  city  or  county  of  New  York.^' 
These  advances  made  by  the  defendant  are  plainly  embraced 
within  the  language  of  this  act.  They  were  advances  made 
by  a  city  bank  to  and  for  the  use  of  county  commissioners. 
The  claim  for  the  advances  was  before  the  passage  of  the  act 
as  well  known  to  the  comptroller  as  the  claims  of  the  other 
corporations  which  had  advanced  moneys.  "We  may  assume 
that  the  act  was  drawn  under  the  suf)ervision,  or  at  the  insti- 
gation of  the  comptroller,  the  financial  ofl5cer  of  the  city  and 
county ;  and  if  it  had  not  been  intended  to  provide  for  these 
advances,  the  language  would  have  been  such  as  to  exclude 
them.  It  appears,  too,  that  the  court-house  commissioners 
were  the  only  county  commissioners,  strictly  speaking,  to 
which  the  act  could  apply,  and  there  was  no  other  claim  for 
advances  made  to  the  county  presented  under  the  act.  It  is 
true  that  these  advances  were  illegal,  and  so  were  all  the  other 
advances  referred  to. 

These  advances  were  made  in  good  faith,  and  all  the  moneys 
advanced  were  used  for  the  county  except  the  sum  of  $45,000, 
fraudulently  diverted  by  the  conspirators.  The  fact  that  the 
conspirators  were  among  the  directors  of  the  bank  did  not 
deprive  its  innocent  directors,  stockholders  and  creditors  of 
all  claim  to  just  consideration,  and  did  not  make  it  an  outlaw 
without  rights,  a  caput  lupinum  entitled  to  no  protection. 

•  While  the  legislature  may  not  always  be  held  to  have  had 
full  knowledge  of  all  the  facts  and  consequences  involved  in 
its  action,  its  ignorance  cannot  be  presumed  for  th^  purpose 
of  nullifying  the  plain  meaning  of  its  language.  But  we 
have  no  right  to  assume  that  if  the  legislature  had  known  the 
precise  facts  as  they  now  appear  in  this  record,  it  would  have 


1888.]  Mayor,  etc.  v.  Tenth  National  Bank.  459 

Opinion  of  the  Court,  per  Eakl,  J. 


refused  to  ratify  a  claim  for  moneys  thus  advanced  in  accord- 
ance with  a  common  practice,  in  good  faith,  a  small  portion 
of  which  only  was  misappropriated  by  the  trusted  agents  of 
the  county.  As  the  plain  language  embraces  these  advances, 
they  should  not  by  construction  be  taken  out  of  the  statute, 
except  we  can  clearly  perceive  a  legislative  intention  that  they 
should  not  be  embraced  ;  and  that,  upon  a  consideration  of  all 
the  facts,  we  are  unable  to  perceive. 

It  is  further  claimed  that  the  legislature  was  not  competent 
to  ratify  these  advances  and  make  them  a  binding  obligation 
on  the  county.  It  is  said  that  it  could  not  originally  have 
authorized  advances  to  be  made  to  the  conspirators  for  fraudu- 
lent division  among  themselves,  and  that  hence  it  could  not 
ratify  such  advances.  This  may  be  conceded ;  but  here  these 
advances  were  made  in  good  faith,  not  to  bo  divided  among 
the  conspirators,  but  to  and  for  the  use  of  the  county.  This 
the  legislature  could  have  authorized,  and  the  county  would 
have  been  ]t)ound,  although  the  conspirators  had  misappro- 
priated all  the  money ;  and  what  it  could  originally  have  author- 
ized it  could  ratify  and  confirm.  Municipal  corporations  are 
creatures  of  the  state  and  exist  and  act  in  subordination  to  its 
sovereign  power.  The  legislature  may  determine  what 
moneys  they  may  raise  and  expend,  and  what  taxation  for 
mimicipal  purposes  may  be  imposed ;  and  it  certainly  does  not 
exceed  its  constitutional  authority  when  it  compels  a  muni- 
cipal corporation  to  pay  a  debt  which  has  some  meritorious 
basis  to  rest  on.  The  provisions  of  this  act  are  sanctioned  by 
the  principles  of  the  following  decisions :  Town  of  Guilford 
V.  Supervisors  (13  N.  Y.  143) ;  Brewster  y.  City  of  Syracttse 
(19  id.  116) ;  Darlington  v.  Mayor^  etc.  (31  id.  164) ;  Brovm 
V.  Mayor^  etc.  (63  id.  239). 

We,  therefore,  conclude  that  judgment  allowing  defendant's  . 
counter-claim  was  right  and  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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^^^-^^  Austin  E.  Pbbntiob,  as  County  Treasurer,  etc.,  Bespondent, ». 

Abuah  Weston  et  al.,  Appellants. 

The  provisions  of  the  "Lewis  County  Tax  Law"  (Chap.  153,  Laws  of 
1884,  amended  by  chap.  215,  Laws  of  1885),  declaring  that  when  taxes 
are  assessed  on  lands  and  have  been  returned  to  the  state  comptroller  or 
the  county  treasurer  unpaid,  it  shall  cease  to  be  lawful  for  the  owners 
to  peel  bark  or  cut  timber  on  the  land  or  to  permit  others  to  do  so,  and 
imposing  a  penalty  for  a  violation  of  this  command,  are  not  obnoxious 
to  the  constitutional  provisions  protecting  property  rights. 

Upon  the  return  of  the  taxes  as  unpaid  the  sale  of  the  land  is  the  sole 
remaining  resource  for  the  collection  of  the  taxes,  and  it  is  competent 
for  the  legislature  to  restrain  acts  which  would  strip  the  land  of  its  chief 
value  and  tend  to  make  unavailing  the  final  remedy. 

The  legislature  may  prohibit  a  use  of  private  property  which  violates  the 
duty  the  owner  owes  to  his  neighbor  or  to  the  state. 

(Argued  October  10,  1888;  decided  November  27.  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an 
order  made  January  10,  1888,  which  affirmed  an  order  of 
Special  Term  overruling  a  demurrer  interposed  by  defendants 
and  from  an  interlocutory  judgment  against  the  defendants 
entered  thereon.     (Reported  below,  47  Hun,  121.) 

This  action  was  brought  by  plaintiff,  as  county  treasurer  of 
Lewis  county,  to  recover  penalties  under  section  17  of  chapter 
153  of  the  Laws  of  1884,  as  amended  by  chapter  215  of  the 
Laws  of  1885. 

The  complaint  alleged,  in  substance,  that  defendants  were 
the  owners  of  certain  lands  in  the  county  of  Lewis,  upon 
which  taxes  had  been  assessed  and  returned  to  the  county 
treasurer  as  unpaid ;  that  thereafter,  and  while  said  taxes 
remained  unpaid,  the  defendants  cut  and  removed  from  said 
lands  a  large  quantity  of  timber,  whereby  they  became  liable 
to  the  penalty  imposed  by  said  act. 

Defendants  demurred  to  the  complaint  on  the  ground  that 
the  complaint  did  not  state  facts  sufficient  to  constitute  a 
<!sxxse  of  action,  and  that  plaintiff  had  no  legal  capacity  to  sue. 
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V.  P,  AhboU  for  appellants.  This  action  cannot  be  main- 
tained, because  section  17  of  chapter  153  of  Laws  of  1884  does 
not  create  any  right  of  civil  action,  but  creates  a  crime  or 
misdemeanor,  and  provides  a  penalty  therefor.  (Penal  Code, 
§§  3-6.)  If  a  civil  action  can  be  maintained  under  section  17, 
it  must  be  brought  in  the  name  of  the  supervisor  of  the  town 
of  Diana  under  supervision  of  the  county  treasurer.  (Code 
of  Civil.  Pro.  §  1926 ;  Town  of  Chautauqua  v.  Gifford,  8 
Hun,  154;  Town  of  Lewis  v.  MarshtiV,  9  Abb.  K  C.  103, 
S,  a,  56  N.  T.  663 ;  Gleaeon  v.  Touma7i,  9  Abb.  N.  C.  108 ; 
Bridges  v.  Ford^  92  N.  Y.  575.)  The  town  of  Diana  can- 
not maintain  this  action,  either  in  its  own  name  or  by  the 
county  treasurer,  because  it  has  no  capacity  to  receive 
penalties  upon  recovery.  (1  R.  S.  [7th  ed.]  805 ;  LoriUard 
V.  Town  of  Monroe,  11  N.  Y.  392;  Gay' or  v.  Her  rick,  42 
Barb.  74;  People  ex  re\  Van  Keuren  v.  Town  Auditors, 
74  N.  Y.  310.)  The  act  of  1884  is  a  local  act  applying  only  to 
the  county  of  Lewis,  and  cannot  be  enlarged  in  its  scope 
beyond  one  subject,  which  subject  must  be  expressed  in  its 
title.  (Const.,  art.  3,  §  16.)  Being  an  act  to  enforce  the  col- 
lection of  taxes  in  Lewis  county,  it  can  be  nothing  else. 
{GasUn  v.  MeeJc,  42  N.  Y.  188;  People  v.  Allen,  Id.  119 ; 
People  V.  Suprs.  of  Chautauqua,  43  id.  10  ;  Iluher  v.  People, 
49  id.  134;  In  re  Pau\  94  id.  197;  In  re  Lands  in  Flair 
hush,  60  id.  398.)  Being  complete  so  far  as  it  relates  to  the 
collection  of  taxes,  it  may  be  enforced,  with  the  exception  of 
section  17,  which  may  be  disregarded.  {People  ex  rel.  City 
of  Rochester  v.  Briggs,  5  N.  Y.  565.)  It  is  unconstitutional 
because  it  imposes  an  excessive  fine.  (Const.,  art.  1,  §  5 ;  In 
re  Jacobs,  98  N.  Y.  106 ;  People  v.  Marks,  99  id.  386 ;  Stewart 
V.  Palmer,  74  id.  190-194.)  It  is  unconstitutional  because  in 
violation  of  the  bill  of  rights,  which  guarantees  to  every  man 
tliat  his  property  shall  not  be  taken  without  due  process  of  law. 
{People  V.  Eg  Trust  Co.,  96  N.  Y.  396.)  If  this  penalty  is 
intended  to  go  into  the  treasury  of  the  town  of  Diana,  for 
general  purposes,  it  takes  individual  property  without  due  pro- 
cess of  law,    {GrimgeT  v.  (7%  of  Buffalo,  6  Abb.  N.  C.  244.) 
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O.  S.  Mereness  for  respondent.  The  legislature  has  the 
right  to  direct  the  levying  of  a  tax  against  tlie  property  of  a 
town  to  pay  a  claim  for  which  no  action  would  lie,  and  that, 
notwithstanding,  the  voters  of  the  town  had  voted  not  to  pay 
the  claim.  {Town  of  Guilford  v.  County  of  Chenango^  13 
N.  Y.  143.)  Statutes  similar  to  the  one  in  question  have  the 
sanction  of  the  courts.  {People  v.  Supervisors  of  Ulster  Co.j 
36  Hun,  491,  497.)  The  statute  in  question,  at  most,  only 
restrains  waste  on  the  lands  in  question  until  the  taxes  are 
paid,  to  that  extent  it  is  remedial  and  entitled  to  a  fair  con- 
straction,  to  the  end  that  the  object  sought  to  be  accomplished, 
may  be  accomplished.  (Potter's  Dwarris  on  Statutes,  247, 
note  3G.)  Every  intendment  is  in  favor  of  the  constitutionality 
of  legislative  enacttnents ;  the  court  will  not  adopt  a  doubtful 
construction  for  the  purpose  of  invalidating  them.  {Kerrigcun 
V.  Force^  68  N.  Y.  381.)  Where  the  words  are  obscure,  the 
intent  may  be  inferred  from  the  cause  or  necessity  of  the  act. 
{People  V.  Asten^  62  K  Y.  623.)  The  infliction  of  a  penalty 
by  the  act  was  not  in  excess  of  the  power  of  the  legislature. 
{Bertholf  V.  O'ReiUy,  74  N.  Y.  509;  24  Hun,  516 ;  Seward 
V.  Beachy  29  Barb.  289.)  The  plaintiff,  as  county  treasurer, 
was  entitled  to  recover  the  penalties  in  question.  {Looney  v. 
Hughes^  26  N.  Y.  514,  517 ;  Supervisors  of  Gahoay  v.  Stinir 
son,  4  Hill,  136.)  The  title  of  the  act  is  sufficient.  {In  re 
Mayor,  etc.,  50  N.  Y.  504,  553 ;  Sun  Ins.  Co.  v.  Mayor,  etc., 
8  id.  241,  253  ;  Litchfield  v.  Vernon,  41  id.  123,  139 ;  People 
exrel.  v.  Comrs.  of  Taxes,  47  id.  501,  505 ;  In  reAstor,  50  id. 
363,  367 ;  Tifft  v.  City  of  Buffalo,  82  id.  204 ;  In  re  Knaust, 
101  id.  189,  194.)  To  justify  the  courts  in  declaring  a  statute 
unconstitutional,  there  must  be  a  clear  case  of  conflict  with 
the  Constitution  and  in  which  there  is  no  rational  doubt 
{fioosevet  v.  Godard,  52  Barb.  533  ;  People  v.  Bennett,  54 
id.  480 ;  Macomber  v.  New  York,  17  Abb.  Pr.  35  ;  JEhs  parte 
McCollum,  1  Cow.  550.)  In  considering  a  demurrer,  the 
court  is  confined  to  the  grounds  specified  in  it,  and  a  demurrer 
cannot  be  sustained  upon  unspecified   demurrable   defects 
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appearing  upon  the    face  of    the  complaint.      {Carter  v. 
De  Camp,  40  Hun,  258.) 

FiNOH,  J.  Most  of  the  objections  to  the  judgment  appealed 
from  have  been  fully  and  satisfactorily  met  by  the  opinion  of 
the  General  Term,  with  which  we  agree,  and  to  which  we 
refer  rather  than  repeat  the  discussion.  One  question,  how- 
ever, has  been  argued  before  us  which,  perhaps,  was  little 
pressed  at  the  General  Term,  and  as  to  which  some  further 
expression  of  opinion  seems  needed. 

The  constitutionality  of  the  law  under  which  the  judgment 
against  the,  defendant  was  rendered  is  now  assailed  upon  the 
ground  that  it  is  an  arbitrary  interference  with  rights  of  prop- 
erty ;  and  the  proposition  is  maintained  that  the  legislature 
has  no  power  to  make  the  use  of  a  citizen's  property  by  its 
owner  in  his  own  way  a  penal  or  criminal  offense.  That  is  too 
broad  a  statement.  It  does  not  take  into  account  the  duty  ^ 
which  the  citizen  owes  to  his  neighbor  and  to  the  state.  He 
may  not  use  his  own  property  so  as  needlessly  to  injure  or 
annoy  another,  and  there  are  numerous  cases  which  forbid  an 
occupation,  lawful  in  itself,  because  of  the  injury  it  inflicts. 
One  may  sell  and  transfer  his  property  freely,  but  if  he  trans- 
fers it  in  fraud  of  his  creditors,  and  with  intent  to  hinder, 
delay  and  defraud  them,  he  is  guilty  of  a  misdemeanor  and 
amenable  to  the  crinunal  law.  In  like  manner,  as  between 
mortgagor  and  mortgagee,  the  latter  may  restrain  by  injunc- 
tion, and  enforce,  if  need  be,  by  the  peril  of  fine  and  imprison- 
ment, any  destruction  of  timber  or  stripping  of  the  land,  when, 
by  the  act,  his  security  is  menaced  or  destroyed. 

Something  akin  to  that  is  the  purpose  and  operation  of  the 
Lewis  county  tax  law.  Under  that  the  county  pays  to  the  state 
its  entire  tax  for  state  purposes,  taking  upon  itself  the  burden 
and  risk  of  so  much  as  may  be  uncollected  and  assuming  the 
sole  responsibility  of  all  collections.  There  are  in  the  county 
areas  of  land  whose  principal  and  chief  value  lies  in  the  bark 
and  timber  of  the  hemlock  forests.  If  those  trees  are  felled 
and  stripped  of  their  bark,. the  substantial  value  of  the  land  is 
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gone.  When  the  tax  is  assessed  it  becomes  a  lien  on  the  land, 
and  the  law  provides  that  when  such  taxes  have  been  assessed 
and  have  been  returned  to  the  comptroller  or  treasurer  as 
unpaid  it  shall  cease  to  be  lawful  for  the  owner  to  peel  bark 
or  cut  timber  upon  the  land  or  permit  others  to  do  such  work 
until  the  taxes  are  paid,  and  a  serious  penalty  is  annexed  for 
any  infraction  of  the  command.  Practically  this  is  no  more 
than  saying  that  one  who  holds  his  land  subject  to  a  lawful 
lien,  shall  not  imperil  that  lien  by  removing  the  bark  and 
timber  which  constitute  its  chief  and  principal  value,  and  leave 
the  tax  uncollected  and  incapable  of  collection,  it  having  been 
demonstrated  by  the  return  to  the  treasurer  that  the  land  has 
become  the  only  source  or  means  of  payment.  The  law,  there- 
fore, is  not  an  unwarrantable  interference  with  rights  of  prop- 
erty, but  simply  enforces  by  an  adequate  penalty  the  perform- 
ance of  a  duty  which  is  due  to  the  county  acting  in  behalf  of 
Xhe  state.  It  is  to  be  noted  that  the  prohibition  and  the  penalty 
relate  only  to  such  lands  as,  under  the  tax  laws,  can  become 
subject  to  be  returned  to  the  comptroller  or,  in  his  stead,  to 
the  county  treasurer  for  non-payment  of  taxes,  and  attach 
only  when  such  return  has  been  made.  That  return  is  some- 
what analogous  to  the  return  of  an  execution  unsatisfied,  and 
marks  the  period  when  ordinary  remedies  have  failed.  The 
return  to  the  comptroller  lays  a  foundation  for  the  sale  of 
the  land  for  taxes  in  arrears.  Up  totl^jit  time  the  owner  may 
freely  cut  his  timber  and  peel  his  bark,  and  use  the  proceeds 
to  pay  his  taxes ;  but  if  he  does  not  pay  and  the  collector  is 
unable  to  find  any  personal  property  out  of  which  to  collect 
them,  and  so  returns  them  to  the  treasurer  as  unpaid,  the  pro- 
ceedings have  reached  a  point  where  the  sale  of  the  lands  is 
the  sole  remaining  resource ;  and  at  that  point  it  is  competent 
for  the  legislature  to  restrain  acts  which  would  strip  the  land 
of  its  sole  or  chief  value  and  tend  to  make  unavailing  the  final 
remedy.  Such  an  enactment  does  not  transcend  the  l^slative 
power  or  unwarrantably  restrain  the  citizen's  use  of  his  own 
property. 

The  judgment  should  be  affirmed,  with  costs,  but  with  leave 
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to  the  defendants,  upon  payment  of  all  costs  in  the  courts 
below,  and  of  this  appeal,  to  serve  an  answer  herein,  such 
costs  to  be  paid  and  the  answer  served  within  twenty  days  after 
service  upon  them  of  the  order  herein  affirming  the  judgment. 

All  concur,  except  Ruobr,  Ch.  J.,  not  voting. 

Judgment  accordingly. 
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HoLBRooK  et  al..  Executors,  etc..  Respondents ;  Isaac  J. 
Greenwood,  Appellant. 

One  G.  died  leaving  a  widow,  two  daughters  and  two  sons.  By  his  will 
he  gave  to  his  widow  "  the  net  income  of  his  estate/'  real  and  personal, 
for  life  or  until  she  again  married.  Upon  her  remarriage  the  rents, 
profits,  income  and  interest  were  during  the  remainder  of  her  life  to  be 
divided  between  the  widow,  the  daughters  and  sons,  each  class  to  take 
one-third,  and  in  case  of  the  death  of  either  of  the  sons  or  daughters  his 
or  her  issue  were  to  take  the  parent's  share,  and  if  there  was  no  issue  the 
surviving  son  or  daughter  was  to  take  that  share.  Upon  the  widow's 
death  the  property  waB  to  be  divided  among  the  children,  each  to  hold 
the  share  given  during  life,  and  after  the  death  of  either  the  share  of  the 
one  so  dying  went  to  his  or  her  lawful  children  and  to  the  lawful  issue 
of  every  child  who  may  have  died.  In  case  of  the  death  of  either  son 
or  daughter  without  issue  the  share  went  to  the  other  son  or  daughter. 
The  daughters  opposed  probate  of  the  will,  but  withdrew  their  oppo- 
sition upon  an  agreement,  declared  by  its  terms  to  be  binding  on  the 
parties  to  it  "and  their  respective  heirs,  executors  and  administrators," 
made  between  the  widow,  the  children  of  the  testator  and  the  husbands 
of  the  two  daughters,  by  which  she  covenanted  during  widowhood 
to  pay  over  to  each  of  the  children,  and  in  case  of  the  death  of  either, 
to  his  or  her  "legal  representatives,"  one-eighth  of  the  net  income  of 
all  the  testator's  real  and  personal  estate.  One  of  the  daughters  died 
leaving  a  husband  and  no  issue  her  surviving,  also  leaving  a  will,  by 
which  she  appointed  her  husband  executor  and  gave  him  all  her  property, 
including  her  interest  in  her  father's  estate.  The  husband  died  and  his 
executors  claimed  the  share  of  the  income  to  which,  if  living,  the 
wife  of  their  testator  would  have  been  entitled  under  the  will  of  her 
father.  In  an  action  to  have  the  rights  of  the  parties  under  said  agree- 
ment determined,  Jield,  that  the  term  *'  legal  representatives  "  used  in  said 
agreement  had  the  same  meaning  as  the  similar  terms  used  in  the  statute 
SiOKBLs— Vol.  LXVI.     59 
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of  distribution  (2  R.  8.  96,  §  75),  ».  e.,  children  or  their  lineal  descend- 
ants and  not  executors  or  administrators;  that  the  general  provisions  of 
the  will  of  G.  and  the  scheme  of  the  statute,  so  far  as  they  relate  to  or 
point  out  the  beneficiary  or  distributee,  are  the  same;  that  the  agreement 
is  to  be  read  as  if  the  provisions  of  the  ivill,  as  modified  by  it,  wcro 
incorporated'  in  it,  and  its  only  effect  is  to  give  to  the  testator's  children 
a  larger  share  of  the  testator's  estate  than  they  would  have  received 
under  his  will,  but  to  be  distributed  in  the  same  way,  and  so  there  being 
no  legal  representatives  the  next  of  kin  of  the  deceased  daughter  were 
entitled  to  her  share. 
Qreenwood  v.  HoUtrook  (42  Hun,  683)  reversed. 

(Argued  October  25,  1888;  decided  November  27,  1888.) 


Appeal  by  defendant,  Isaac  T.  Greenwood,  from  judgment 
of  the  General  Term  of  the  Supreme  Court  in  the  first 
judicial  department,  entered  upon  an  order  made  December 
31,  1886,  which  aflSrmed  a  judgment  of  Special  Term  in 
favor  of  the  executors  of  the  last  will  and  testament  of 
William  W.  Wright,  deceased.  (Reported  below,  42  Hun,  633.) 

The  material  facts,  other  than  those  stated  in  the  opinion, 
are  as  follows : 

The  plaintifiE  is  the  widow  of  Isaac  John  Greenwood.  He 
died  on  the  14th  of  May,  1865,  leaving  a  widow,  two 
daughters,  Sarah  B.,  wife  of  William  A.  Martin,  and  Eliza 
Jane,  wife  of  William  W.  Wright,  and  two  sons,  Isaac  J. 
Greenwood  and  Langdon  Greenwood.  He  also  left  a  will  by 
which  he  gave  to  the  plaintiflE  during  her  natural  life,  or  until 
she  again  married,  the  net  rents  and  profits  of  all  his  real 
estate,  and  the  net  interest  and  income  of  his  personal  estate. 
It  was  offered  for  probate  and  opposition  made  thereto  by  his 
daughters  and  Langdon  Greenwood.  But  the  opposition  was 
withdrawn  in  pursuance  of  an  agreement  made  September  28, 
1865,  between  the  plaintiff,  the  four  children  and  the  husbands 
of  the  two  daughters.  It  recited  the  facts  above  stated,  and 
in  consideration  thereof  the  plaintiff  on  her  part  covenanted 
with  the  other  parties,  that  during  her  widowhood  she  would 
pay  over  to  each  of  the  four  children  of  John  Greenwood  one 
equal  eighth  part  of  the  net  income  of  all  the  real  and  personal 
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estate  left  by  him  (with  certain  exceptions  not  material  here), 
beginning  from  the  decease  of  tlie  testator,  provided  they 
kept  certain  promises  on  their  part  (not  now  important),  and 
slie  further  agreed  that  in  case  of  the  death  of  either  of  the 
said  four  children  during  her  widowhood  "  she  would  pay  the 
one-eighth  part  of  said  income  thereby  agreed  to  be  paid  to 
the  child  so  dying,  to  his  or  her  legal  representatives,  so  long 
as  the  said  covenants  and  agreements  shall  be  observed,  per- 
formed and  fulfilled  as  above  mentioned." 

The  agreement  was  to  take  effect  when  the  will  was  admitted 
to  probate,  and  by  its  terms  is  declared  to  be  binding  on  the 
parties  to  it,  "and  their  respective  heirs,  executors  and 
administrators."  The  will  was  thereupon  admitted  to  probate. 
In  April,  1880,  Eliza  Jane  Wright  died,  leaving  her  husband 
surviving,  but  no  issue.  By  her  will  her  husband  was 
appointed  executor  and  she  bequeathed  to  him  all  her  estate, 
including  such  interest  as  she  had  acquired  from  her  father. 
The  husband  died,  and  the  defendants,  Holbrook  and  Foote, 
were  appointed  the  executors  of  his  will.  Upon  this  appeal 
that  share  alone  is  in  question. 

The  plaintiff  retains  the  one-eighth  shai-e  of  net  income  to 
which,  if  living,  Eliza  Jane  would  be  entitled.  The  defend- 
ants, Holbrook  and  Foote,  as  executors  of  William  W.  Wright, 
claim  it.  The  defendants,  Isaac  and  Langdon,  brothers  of 
Eliza  Jane,  also  claim  her  share.  The  plaintiff  brought  this 
action  to  have  the  rights  of  the  defendants  determined  as  they 
are  declared  by  the  clause  of  the  agreement  above  quoted. 
After  trial  at  Special  Term,  a  decree  was  made  adjudging  the 
sliare  of  each  child  to  be  personal  property,  and  as  such  sub- 
ject to  her  testamentary  disposition,  and  accordingly  that  the 
share  of  Eliza  Jane  passed  under  her  will  to  her  husband, 
William  W.  Wright ;  and  that,  as  executors  of  his  will,  Hol- 
brook and  Foote  were  entitled  to  it.  Isaac  J.  Greenwood 
appealed  from  that  judgment  to  the  General  Term. 

James  M.  Hunt  for  appellant.  If  the  words  "  legal  repre- 
sentatives "  are  used  in  the  agreement  as  words  of  limitation, 
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and  there  be  nothing  in  the  context  to  prevent,  they  should 
be  construed  to  mean  '^  executors  and  administrators,"  but  if 
they  are  used  as  words  of  substitution,  they  must  be  construed 
to  mean  next  of  kin.  {Drake  v.  Pell^  3  Edw.  Ch.  251,  269, 
270  ;   Bridge  v.  AhboU,  3  Bro.  C.  C.  224 ;    Barnes  v.  Otley, 

1  M.  &  K.  465 ;  Palin  v.  HiUa,  Id.  470  ;  TiUman  v.  Dams, 
95  K  Y.  17,  25  ;  Slosson  v.  Lynch,  43  Barb.  158 ;  In  reHaU, 

2  Dem.  116  ;  Coster  v.  Butier,  63  How.  311,  313  ;  PKyfe  v. 
Phyfe,  3  Bradf.  45 ;  McCray  v.  McCray,  12  Abb.  Pr.  3 ; 
Cotton  V.  Cotton,  2  Beav.  67,  69  ;  Walter  v.  MaJcin,  6  Sim. 
148 ;  Styth  v.  Monro,  6  id.  49 ;  2  Jarman  on  Wills  [E.  &  T. 
ed.]  649.)  A  contract  should  be  so  construed  that  force  and 
effect  be  given  to  each  and  every  part  of  the  instrument. 
( Wood  V.  SKeehan,  68  N.  Y.  365,  368 ;  Ward  v.  WUtfney, 
8  id.  442,  446 ;  Hamilton  v.  Taylor,  18  id.  358 ;  3  Jarman 
on  Wills,  [K.  &  T.  ed.]  707.)  The  words  "  legal  representar 
tives "  here  means  "  next  of  kin  "  rather  than  "  executors 
and  administrators,"  and  the  agreement  being  made  in  modi- 
fication of  Mr.  Greewood's  will,  to  which  it  refers,  is  to  be 
construed  in  reference  to  it ;  in  other  words,  all  the  circum- 
stances which  were  before  the  parties  during  the  negotiatiouB 
of  the  agreement  are  proper  to  be  considered  in  its  construc- 
tion.     {EvansvOle  BTc.  v.  Kaufman,  93  N.  Y.  273,  281 ; 

Western  N.  Y,  L.  Ins.  Co.  v.  Clinton,  66  id.  226,  331 ;  CoU 
V.  Phoenix  F.  Ins.  Co.,  54  id.  595 ;  Wood  v.  Mitcham,  92  id. 
375,  376 ;  Quinn  v.  Hardenhrook,  54  id.  83, 86.)  The  obliga- 
tion to  continue  the  payment  of  the  annuities  was  doubtless 
dependent  on  the  covenantees  not  again  attacking  the  will. 
But  a  stranger  in  blood  could  not  attack  the  will.  (Code  of 
Civ.  Pro.  §§  2615,  2617, 2626,  2627.)  The  husband  is  not  next 
of  kin  to  the  wife,  nor  her  legal  representative.  {Ketdtas  v. 
Keteltas,  72  N".  Y.  312 ;  Lttce  v.  Dunham,  69  id.  36 ;  Drake 
V.  GUmore,  52  id.  389 ;  Code  of  Civ.  Pro.  §  1870.)  When 
he  takes  personal  property,  of  which  she  has  the  title  at  the 
time  of  her  dying  intestate,  he  takes  jure  mariti,  not  as  next 
of  kin.  {Tillman  v.  Dams,  95.1^.  Y.  17 ;  Rotibins  v.  McClure, 
100  id,  398.) 
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Clifford  A.  Hand  for  respondents.  The  words  "  legal 
representatives,"  do  not  import  the  substitution  of  next  of. 
kin,  except  by  forced  interpretation  requisite  to  the  giving 
effect  to  an  intention  manifested  by  those  using  the  words. 
(2  Jarman  on  Wills  [5  Am.  ed.]  '654,  660 ;  Phyfe  v.  Phyfe, 
3  Bradf.  Eep.  45 ;  Lee  v.  Dill,  39  Barb.  520 ;  Chapman  v. 
Chapman,  33  Beav.  556 ;  Taylor  v.  Beverly,  1  Coll.  105 ; 
HinchclfffY.  Westwoodj  2DeGex&Sm.  216 ;  In  re  Cra/wford, 
2  Drew.  230 ;  118  Mass.  198 ;  Bridge  v.  Abbott,  3  Bro.  C.  C.  187 ; 
Drake  v.  Pell,  3  Edw.  Ch.  251 ;  Walker  y.  Makin,  6  Sim.  148 ; 
Cotton  V.  Cotton,  2  Beav.  67 ;  Sillima/n  v.  Dams,  95  N.  Y.  17 ; 
Haulaway  v.  Clark%on,  2  Hare,  521.)  Ordinarily,  and  unless 
otherwise  indicated  by  the  context,  a  husband  or  wife  is  not 
within  the  class  heirs.  {TUlman  v.  Davis^  95  N.  Y.  17; 
Cushman  v.  Horton,  59  id.  151 ;  Keteltas  v.  Keteltas,  72  id. 
315 ;  Luce  v.  Dunham.  69  id.  39 ;  Murdock  v.  Ward,  67 
id.  387.)  In  the  case  of  Mrs.  Wright,  the  sums  payable  to 
her  under  the  agreement  were  personalty.  As  such  the  bene- 
ficial right  to  their  enjoyment  would,  by  legal  devolution, 
have  passed  to  the  husband  in  case  she  had  died  intestate. 
{Barnes  v.  Underwood,  47  N.  Y.  356.) 

Danfobth,  J.  We  differ  from  the  conclusion  of  the  court 
below  (42  Hun,  633),  and  are  of  opinion  that  the  proper  construc- 
tion of  the  agreement  in  question  requires  us  to  hold  that  the 
phrase  "  legal  representatives  "  contained  in  it  means  "  next  of 
kin  "  to  the  child  dying,  and  not  the  executors  or  administrators 
of  that  child.  It  must  be  conceded  that  it  might  mean  either, 
and  numerous  cases  are  referred  to  in  support  of  the  contention 
of  each  party.  No  one  case  is,  however,  so  like  the  present  as  to 
require  its  adoption,  and  little  instruction  would  be  given  by  an 
analysis  of  the  decisions.  Each  judgment  stands  upon  the  con- 
struction or  interpretation  due  to  the  words  under  examination, 
as  they  are  looked  at  in  the  light  of  circumstances  surrounding 
the  parties  to  the  instrument,  and  the  situation  of  persons 
intended  to  be  benefited.  The  agreement  in  this  case  w^  induced 
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by  a  will,  in  the  provisions  of  which  every  party  to  the  agree- 
.  ment  was  concerned. 

It  relates  to  property  which,  except  for  the  agreement,  would 
not  go  to  the  defendants,  but  to  the  plaintiff,  if  distributed 
under  the  will,  or,  if  that  was  set  aside,  would  pass  according 
to  its  nature  under  the  statute  of  distribution  or  descent.  Both 
the  will  and  statutes  must  have  been  in  the  minds  of  the  parties, 
and  we  may  naturally  expect  some  aid  from  their  provisions. 

The  testator  gave  to  his  wife  "  the  net  rents  and  profits 
of  his  real  estate,"  and  "  the  net  interest  and  income  "  of  all 
of  his  personal  estate  for  life  or  until  she  again  married. 
Upon  her  remarriage  the  rents,  profits,  income  and  interest 
above  referred  to  were,  by  the  terms  of  the  will,  to  go,  during 
the  remainder  of  her  life,  to  her,  his  sons  and  his  daughters, 
one-third  to  each  class,  and  in  case  of  the  death  of  either  of 
his  sons  or  daughters  during  the  lifetime  of  his  wife,  leaving 
issue,  that  issue  were  to  take  the  share  which  the  parent 
would  have  taken ;  and  if  there  was  no  issue,  then  the  surviv- 
ing son  or  daughter,  as  the  case  might  be,  was  to  take  that 
share  and  enjoy  it  until  the  wife's  death.  Upon  her  death 
the  property  was  to  bo  divided  among  the  children,  each  to 
hold  the  share  given  during  life,  and  after  the  death  of  either, 
the  share  of  the  one  so  dying,  goes  to  his  or  her  lawful  chil- 
dren, and  to  the  lawful  issue  of  every  child  who  may  have 
previously  died,  "  and  in  case  of  the  death  of  either  son  or 
daughter,  without  issue,  the  share  goes  to  the  other  son  or 
daughter,  as  the  case  may  be.  It  is  thus  seen,  that  the  chil- 
dren take  for  life ;  their  issue,  if  any,  absolutely ;  and  if  no 
issue,  then  the  surviving  brother  or  sister.  In  great  detail,  this 
wish  of  the  testator  is  expressed  and  several  times  repeated. 
If  the  opposition  to  the  will  had  continued  to  a  successful 
end  and  the  property  distributed  under  the  statute,  the  final 
result  indicated  by  the  testator  would  in  like  manner  have 
been  reached'.  Under  that  statute  (2  K.  S.  96,  §  75),  after  the 
allotment  of  a  third  to  the  widow,  the  residue  of  the  estate  of 
an  intestate  is  to  be  distributed  by  equal  portions  among  the 
children  and  such  persons  as  legally  represent  such  children," 
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if  any  of  them  shall  have  died  before  the  deceased.  "  In  case 
thero  bo  no  widow,  then  the  whole  surplus  is  to  be  distributed 
equally  to  and  among  the  cliildren,  and  such  as  legally  represent 
them."  In  this  statute  these  words  mean  children  or  the  lineal 
representatives  of  the  children  to  the  remotest  degree,  and  not 
executors  or  administrators.  But  the  term  applies  only  to 
descendants,  and  not  next  of  kin.  The  same  statute,  however, 
provides  that  "  if  there  be  no  children  nor  any  legal  repre- 
sentatives of  them,"  the  distribution  shall  be  to  "  the  next  of 
kin  of  the  deceased."  Again,  the  phrase  "  legal  representsr 
tives  "  relates  to  children  or  descendants,  and  not  executors  or 
administrators. 

The  general  provisions  of  the  wiU  and  the  scheme  of  the 
statute,  so  far  as  they  relate  to  or  point  out  the  beneficiary  or 
distributee,  are  the  same.  He  is,  first,  the  child  of  the  testator 
or  intestate ;  second,  the  descendant  of  the  child,  if  any ; 
third,  the  next  of  kin,  who,  under  the  facts  before  us,  were 
brothers  and  sisters  of  the  deceased  child,  as  in  the  will  they 
are  specifically  pomted  out  as  taking  when  the  child  died  with- 
out issue. 

We  come  now  to  the  agreement.  The  parties  to  it  were 
the  widow  and  children  of  the  testator  Tliey  had  before 
them  the  will  and  its  provisions  and  the  statute  which  defined 
their  rights  in  case  the  vrill  was  set  aside.  The  contestants 
withdrew  opposition  and,  in  terms,  accept  and  confirm  the  pro- 
visions of  the  will  upon  the  promise  of  the  wife  of  the  testator 
that  she  will,  during  widowhood,  pay  over  to  them  or  their 
respective  "  legal  representatives  "  a  portion  of  the  income,  etc. 
As  to  that  it  is  true  they  take  under  her  and  by  contract,  not 
under  the  will  or  from  the  testator,  but  the  promise  stands  in 
the  place  of  the  testament,  and  in  place  of  the  provisions  of 
the  statute,  and  it  cannot  be  supposed  that  any  party  intended 
to  give  a  different  direction  to  the  share  bargained  for  than 
that  given  by  the  testator  to  the  bounty  he  intended  to  bestow. 
By  the  vnll  the  wife  took  during  life,  or  until  her  remarriage, 
all  the  rents,  profits  and  income,  the  children  to  receive  none 
until  one  or  the  other  of  these  events  happened,  but  when  one 
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and  then  the  other  event  happened,  first,  tlie  children,  then 
second,  their  issue,  and  failing  issue,  the  surviving  brother 
or  sister  would  receive  each  a  portion. 

By  the  promise  of  the  wife,  each  child  and  the  legal  repre- 
sentatives of  a  child  would,  during  her  widowhood,  receive 
one-eighth  of  those  rents,  profits  and  income.  The  will  and 
the  agreement  relate  to  the  same  property,  and  provide  only 
a  different  beneficiary.  The  agreement  is  to  be  read  as  if  it 
had  incorporated  the  provisions  of  the  will  as  so  modified ;  and 
that  being  so,  we  think  the  parties  intended  only  .to  lessen  the 
widow's  share,  and  increase  that  going  to  the  beneficiaries 
named  in  the  will,  without  intending  to  give  them,  in  the 
share  so  rescued,  any  other  or  different  estate  than  that  pre- 
scribed to  them  by  the  testator  in  the  rents,  profits  and  income 
accruing  after  the  remarriage  or  death  of  the  widow,  or  in 
the  other  property.  The  only  effect  of  the  agreement,  there- 
fore, as  we  understand  it,  is  to  give  to  them  a  larger  share  of 
the  testator's  estate  than  they  would  have  received  under  liis 
will,  but  to  be  distributed  in  the  same  way  as  his  own  bounty. . 
The  words  used  in  the  agreement  are  susceptible  of  that 
meaning,  and  we  do  not  doubt  that  such  was  the  understand- 
ing of  the  parties.  The  instrument  was  prepared  in  the 
course  of  litigation,  apparently  by  advice  and  aid  of  counsel, 
and  if  framed  with  the  intention  we  have  ascribed  to  it  is 
well  expressed.  If  the  intention  had  been  different,  there 
was  no  occasion  to  add  any  words,  for  a  promise  to  pay 
the  parties  named  would,  in  the  case  of  one  dying,  have 
enured  to  his  "executors  or  administrators,"  although 
they  were  not  named,  or  if  out  of  abundant  caution  it 
was  thought  best  to  express  what  would  otherwise  be 
implied,  it  would  have  been  easy  and  natural  to  have  used 
those  words.  If  a  man  binds  himself,  his  executors  or 
administrators  are  bound,  though  not  named.  The  parties  to 
the  agreement  seem  to  have  had  both  phrases  and  their  inter- 
pretations in  mind.  They  wanted  to  secure  from  the  widow 
the  stipulated  portion  of  the  rents  and  income  during  her 
widowhood  or  life,  and  on  their  part  were  willing  to  be  bodnd 


1888.] 


Rbillt  v.  Mayor,  ktc,  of  Nbw  York 


473 


Statement  of  case. 


to  keep  the  covenants  which  formed  the  consideration  of  her 
promise.  They  therefore  agree  for  themselves  and  "  their 
executors  or  administrators,"  and  bind  her  to  pay  to  the  chil- 
dren, or  in  case  of  death  to  the  "legal  representatives"  of  the 
one  dying.  The  selection  of  the  latter  phrase,  in  defining  the 
objects  of  her  obligation,  does,  in  view  of  the  situation  of  the 
parties,  indicate  an  intention  to  describe  by  it  the  person  who 
should,  upon  different  contingencies,  receive  and  enjoy  the 
fruits  of  a  compromise  as  the  one  to  whom  the  money  was 
due  and  to  be  paid,  and  not  the  person  who  should  merely 
receive  the  money  for  administration.  This  we  regard  as  a 
controlling  circumstance.  The  judgment  proceeds  upon  a 
different  theory.  It  should  therefore  be  reversed,  and,  as  there 
is  no  dispute  as  to  the  facts,  judgment  should  be  entered 
declaring  the  next  of  kin  of  Eliza  Jane  Wright  entitled  to  the 
one-eighth  of  the  income  secured  to  her  by  the  agreement,  with 
costs  in  this  court  and  in  the  Supreme  Court,  upon  appeal,  to 
be  paid  by  the  respondents  Holbrook  and  Foote  to  the  appel- 
lant Isaac  J.  Greenwood. 

All  concur,  except  Peokham  and  Gray,  JJ.,  dissenting. 

Judgment  accordingly. 


William  J.  Rbillt,  Appellant,  v.  The  Mayor,  Aldermen 
AND  Commonalty  op  the  City  op  New  York,  Respondent. 

In  an  action  brought  to  recover  an  amount  claimed  by  plaintiff  to  be 
due  him  for  work  done  and  materials  furnished  under  a  contract  to 
regulate  and  grade  a  street  in  the  city  of  New  York,  the  defendant 
averred  in  its  answer  that,  upon  the  estimated  quantities  of  the  work 
to  be  done,  plaintiff  was  the  lowest  bidder,  but  that  by  reason  of 
"the  inadvertence,  ignorance,  carelessness  or  error  of  the  surveyor" 
an  error  arose  whereby  the  contract,  as  awarded  to  plaintiff,  required 
a  payment  of  nearly  twice  the  actual  value  of  the  work  ;  that  plaintiff, 
prior  to  making  his  bid,  knew  that  the  estimate  misstated  certain 
items  and  in  bad  faith,  and  with  intent  to  profit  by  the  ignorance 
of  the  surveyor,  made  an  unbalanced  bid.  There  was  no  allegation 
or  proof  of  a  fraudulent  collusion  between  plaintiff  and  the  officers 
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of  the  corporation.  The  city  surveyor  testified  on  the  trial  that  he 
made  his  estimates  from  surface  indications  and  as  correctly  as  he 
could,  but  tliat  the  nature  of  the  locality  was  such  that  any  estimate 
in  advance  was  unreliable.  Held,  that  no  fraud  was  established  on  the 
part  of  plaintiff  and  he  was  entitled  to  recover;  that  he  had  a  right  to 
the  benefit  of  his  own  knowledge  honestly  acquired,  so  long  as  he  did 
nothing  to  mislead  or  deceive  the  city;  that  it  having  invited  bids  upon 
the  basis  of  the  estimates  made,  and  awarded  the  contract  to  one  who 
was  the  lowest  bidder,  tested  by  the  proposals,  it  could  not  hold  tlic  con- 
tractor to  a  performance  and  then  annul  the  contract  because  the  actual 
result  so  varies  from  the  estimates  as  to  make  the  accepted  bid  higher 
than  the  others;  that  the  lowest  bidder  under  the  estimates  is  the  lowest 
bidder  under  the  law  and  he  does  not  lose  his  right  because  the  estimates 
are  erroneous;  that  having  complied  with  the  law  and  entered  into  the 
contract  the  city  could  not  urge  against  him  its  own  ignorance  or  error. 

The  validity  of  such  a  contract  with  the  city  does  not  depend  upon  the 
accuracy  of  the  officer  charged  with  the  duty  of  making  the  estimates, 
but  upon  an  honest  effort  on  his  part  to  be  accurate. 

In  re  Anderson  (109  N.  Y.  554)  distinguished 

BeOly  V.  Mayor,  etc.  (22  J.  '&  S.  4i58)  reversed. 

(Argued  October  25,  1888;  decided  November  27,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
June  23,  1887,  which  affirmed  a  judgment  in  favor  of  defend- 
ant entered  upon  a  verdict  directed  by  the  court.  (Reported 
below,  22  J.  &  S.  463.) 

This  action  was  brought  to  recover  a  sum  claimed  to  be 
due  as  the  final  payment  under  a  contract  between  the  defend- 
ant and  plaintiff,  for  furnishing  the  materials  and  doing  the 
work  of  regulating  and  grading  One  Hundred  and  Eighty- 
fifth  street,  in  the  city  of  New  York.  It  was  not  questioned 
but  that,  pursuant  to  an  ordinance  authorizing  it,  the  work 
was  advertised  for  in  the  usual  form  by  the  department  of 
public  works,  and  the  usual  proposals  to  bidders  issued  contain- 
ing estimated  quantities  of  each  item  of  the  work.  Plaintiff's 
bid,  tested  by  the  estimates,  was  the  lowest,  and  the  contract 
was  awarded  to,  and  was  entered  into  by  liim ;  he  performed 
it,  and  it  was  accepted  by  the  commission. 

The  answer  conceded  that,  taking  the  estimated  quantities. 
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plaintifE's  bid  was  the  lowest,  but  alleged,  in  substance,  that 
lio  was  not,  in  fact,  the  lowest  bidder,  and  that  the  prices 
fixed  by  the  contract  for  certain  portions  of  the  work  were 
mnch  above  the  fair  and  reasonable  value  of  the  work.  The 
answer  also  contained  the  following  averments : 

*'  That  by  reason  of  the  inadvertence,  ignorance,  careless- 
ness or  error  of  the  surveyor  employed  upon  said  work,  it 
was  estimated  tliat  the  quantity  of  earth  excavation  to  be  done 
thereon  was  much  less  than  the  actual  quantity  of  such  exca- 
vation which  was  to  be  done,  while  the  quantity  ot  rock  exca- 
vation estimated  by  him  was  much  more  than  the  actual 
amount  of  rock  excavation  which  was  to  be  done. 

"The  defendants,  at  the  time  of  the  bidding  upon  said 
work  and  the  execution  of  the  said  contract,  were  entirely 
ignorant  that  the  quantities  of  earth  excavation  and  rock 
excavation  were  so  misstated  in  said  estimate,  and  in  good 
faith  did  believe  them  to  be  correctly  stated. 

**  That  the  plaintiflE,  prior  to  making  proposals  for  said  con- 
tract, well  knew  that  said  estimate  contained  such  a  mis- 
statement of  said  items,  and  thereupon,  in  bad  faith  and  with 
Uie  intent  to  profit  by  the  ignorance  of  the  defendant,  and 
the  misstatements  of  the  surveyor  employed  on  this  behalf, 
in  his  proposal  oflEered  to  perform  the  work  of  earth  excava- 
tion at  an  exorbitant  price,  over  four  times  the  actual  value 
thereof,  and  tlie  rock  excavation  at  a  merely  nominal  price ;  and 
by  thus  practising  upon  and  taking  advantage  of  the  said  ignor- 
ance and  misinformation  of  the  defendant,  the  plaintiff  procured 
the  award  to  him  of  said  alleged  contract  at  prices  which,  upon 
the  actual  amount  of  work  done,  required  the  payment  of  an 
aggregate  sum  of  nearly  twice  the  actual  value  of  said  work. 

"  The  def endantSj  therefore,  charge  and  aver  that  the  said 
alleged  contract  is  fraudulent  and  void." 

It  appeared  that  the  estimates  differed  materially  from  the 
actual  work  done,  and  that,  at  the  prices  bid,  if  the  actual 
quantities  had  been  correctly  stated  in  the  estimates,  plaintiff's 
bid  would  have  been  the  highest  instead  of  the  lowest.  Further 
facts  appear  in  the  opinion. 
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WaUace  Macfa/rlane  for  appellant.  If  the  Bystem  by  which 
the  city  states  estimated  quantities  in  its  proposals  and  invites 
bids  thereon  be  legal,  it  cannot  be  permitted  to  set  up  against  a 
person  contracting  with  it,  on  its  own  invitation,  ptrictly  in 
accordance  with  that  system,  errors  in  the  estimates  to  avoid 
its  obligation  to  pay.  Such  errors  are,  at  most,  only  evidence 
on  the  question  of  fraudulent  collusion.  {Moore  v.  Mayor^ 
etc,,  T3  N.  Y.  238;  Cumen  v.  Mayor,  etc,,  79  id.  611; 
Appleby  v.  Mayor,  etc,,  15  How.  Pr.  428.)  If  the  defendant's 
surveyor  made  a  bona  fide  effort  to  state,  as  nearly  as  possible, 
the  quantities  of  the  earth  and  rock  to  be  excavated,  there  is 
no  ground  for  alleging  fraud.  {In  re  Anderson,  109  jN".  Y. 
654,  558,  559.)  The  defense  alleged  in  the  answer  that  plaint- 
iffs contract  is  fraudulent :  First,  because  he  knew  the  estimates 
were  erroneous ;  and,  second,  because,  with  such  knowledge, 
he  practiced  on  defendant's  ignorance,  u  wholly  untenable. 
{Sherman  v.  Mayor,  etc.,  1  N.  Y.  316  ;  Devlin  v.  Mayor ^  etc., 
4  Duer,  337.)  To  authorize  the  letting  aside  of  a  contract 
made  by  a  municipal  officer,  on  its  behalf,  on  the  ground  of 
fraud,  the  fraud  must  be  clearly  proved.  {Bai/rd  v.  Mayor, 
etc.,  96  N.  Y.  56.) 

D.  J.  Dean  for  respondent.  The  contract  with  the  plaint- 
iff was  invalid,  because  he  was  not,  in  point  of  fact,  the  lowest 
bidder  for  the  work  which  was  actually  done.  {Brady  v. 
Mayor,  etc.,  20  N.  Y.  312,  318  ;  Appleby  v.  Mayor,  etc.,  15 
How..Pr.  428;  McSpeddon  v.  Stout,  4t  Abb.  Pr.  23;  In  re 
Mohan,  20  Hun,  301 ;  81  N.  Y.  621 ;  In  re  Merriam,  84  id. 
596 ;  Bigler  v.  Mayor,  etc.,  5  Abb.  N.  0.  51;  Smith  v. 
Mayor,  etc,  10  N.  Y.  504.)  This  court  haa  already  ad  judged 
such  a  contract  to  be  invalid.  {In  re  Anderson,  109  N*.  Y. 
554.)  It  was  not  needful,  however,  for  us  to  find  that  there 
was  actual  fraud,  but  sufficient  that  all  the  facts  of  the  case 
were  such  as  justified  an  inference  of  fraud.  {In  re  P.  E.  P. 
School,  75  N.  Y.  324;  Brady  v.  Mayor,  etc.,  20  id.  312.) 
In  an  action  upon  the  assessment  by  a  person  assessed,  the 
court  will  sustain  the  contention  that  tlie  contract  in  question 
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is  invalid,  bv  reason  of  the  failure  of  the  contracting  officers 
to  obey  the  law,  which  requires  them  to  ascertain  the  amount 
of  the  work  to  be  done  as  nearly  as  may  be,  and  procure  pro- 
posals for  the  actual  work  to  be  done  and  contract  with  the 
lowest  bidder  therefor,  and  the  contract  must,  in  like  mariner, 
be  held  invalid,  when  it  is  made  the  basis  of  an  action  against 
the  corporation.  (Dillon  on  Mun.  Corp.  §§  371,  373 ;  Hodges 
V.  Buffalo^  2  Denio,  110 ;  Supervisors  v.  Bates,  17  N.  Y 
242 ;  Bdajield  v.  Illinois,  2  Hill,  159,  173 ;  Bonesteel  v. 
Mayor,  etc.,  22  N.  Y.  162 ;  Albany  v.  Cunlife,  2  id.  165 ; 
Hxdstead  v.  Mayor,  etc.,  3  id.  450 ;  Cornell  v.  Guilford, 
1  Denio,  510.) 

Finch,  J.  The  doctrine  established  in  Matter  of  Anderson 
(109  N.  Y.  554)  does  not  control  the  present  case.  The  con- 
troversy there  was  between  the  city,  seeking  to  enforce 
an  assessment,  and  the  land-owner  resisting.  The  latter 
succeeded  upon  the  mixed  ground  of  corporate  negligence 
and  fraud  in  the  letting  of  the  contract.  It  appeared  that  no 
effort  of  any  kind  had  been  made  on  behalf  of  the  city  to 
ascertain  the  extent  of  the  work ;  and,  beyond  the  computation 
of  areas,  the  amounts  of  earth  and  rock  to  be  severally  excar 
vated  were  fixed  by  a  mere  guess,  without  effort  of  any 
kind  to  obey  the  statutory  requirement  that  the  quantities 
should  be  ascertained  as  nearly  as  possible.  Coupled  with 
this  total  neglect  on  the  part  of  the  city  was  an  unbalanced 
bid,  and  the  two  facts  together,  considered  in  the  light  of 
the  result,  justified  an  inference  of  fraud  and  collusion 
between  contractor  and  surveyor  which  made  a  case  of 
substantial  error. 

But  here  the  question  is  between  the  city  and  its  own 
contractor,  and  without  any  allegation  or  proof  of  a  fraudulent 
collusion  between  the  latter  and  the  corporate  agents  or 
officials.  On  the  contrary,  the  error  in  the  estimates  is 
explicitly  alleged  to  have  arisen  from  "the  inadvertence, 
ignorance,  carelessness  or  error  of  the  surveyor,"  and  is  not 
charged  to  have  been  a  fraudulent  act  on  his  part,  or  the 
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result  of  collusion  with  the  contractor.  The  surveyor  t3s- 
tifies  that  he  made  his  estimate  from  the  surface  indications, 
and  as  correctly  as  he  could ;  that  what  ho  supposed  to  bo 

^rock  turned  out  to  be  boulders;  and  that  the  formation  in 
the  locality  of  the  work  is  so  irregular  as  to  make  any  esti- 
mate in  advance  unreliable.  It  does  not  appear  that  tho 
contractor  influenced  that  estimate,  or  knew  anything  about 
it  when  it  was  made ;  and  the  only  allegation  as  to  him  ia 
that  lie  knew  the  estimate  to  bo  erroneous,  and,  relying  on 
his  own  judgment,  made  an  unbalanced  bid  which  gave  liim 
the  contract  as  the  lowest  bidder,  while  the  result  of  tho  work 
sliowed  that  he  was  not  such.  That  state  of  facts  fails  to 
establish  a  fraud ;  for,  the  innocence  of  the  surveyor  being 
conceded,  and  the  absence  of  any  collusion  between  him 
and  the  contractor  —  which  in  tho  Anderson  case  was  a 
possible  and  reasonable  inference — tho  charge  of  fraud  rests 
only  on  the  fact  that  the  contractor  had  a  more  accurate 
knowledge  of  quantities  than  tho  surveyor,  and  "in  bad 
faith  "  made  his  bid.  Calling  names  does  not  alter  facts.  The 
contractor  had  a  right  to  the  benefit  of  his  own  knowledge 
honestly  acquired,  so  long  as  he  did  nothing  to  midead  or 
deceive  the  city,  and  there  was  no  bad  faith  either  in  the 
acquisition  of  his  knowledge,  or  tho  use  of  it  in  guiding  his 
bid.  On  the  contrary,  the  terms  of  tho  contract  warned  him 
that  the  estimates  might  not  be  correct,  and  left  him  to  judge 
in  that  respect  and  at  his  own  peril  in  making  his  bid. 

Dismissing,  therefore,  any  defense  founded  on  fraud,  or 
dependent  upon  the  total  absence  of  an  eflEort.to  ascertain 
quantities  as  near  as  possible,  the  contention  remaining  is 
that  the  plaintiflE  was  not,  in  fact,  tho  lowest  bidder  as  demon- 
strated by  the  results.  The  doctrine  involved  in  that  theory 
is  that  the  city,  having  through  its  surveyor  made  an  estimate 
foiuided  upon   a  surface  examination  of  tho  locality,  and 

.  being  contented  with  it,  may  invite  bids  upon  that  basis  for 
the  actual  work  to  be  done,  award  the  contract  to  one  who 
is  tlie  lowest  bidder  tested  by  the  proposals,  hold  him  to  the 
•contract  and  require  of  him  its  performance,  and  when  it  has 
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been  completed,  annul  it  because  the  actual  so  varys  from 
the  estimated  result  as  to  make  his  bid,  in  fact,  liigher  than 
others  which  had  seemed  to  be  above  his  own.  Wo  cannot 
approve  that  doctrine.  Its  injustice  is  very  great.  Under 
tlio  law  the  bids  are  to  be  made  and  the  contracts  awarded 
upon  estimates  of  the  work  to  be  done,  and  he  who  is  the 
lowest  bidder  upon  those  estimates  is  the  lowest  bidder  under 
the  law,  and  does  not  lose  his  right  because  the  estimates  are 
erroneous.  He  may  lose  it  through  fraud,  but  if  guilty  of 
none,  the  city  cannot  urge  against  him  its  own  ignorance  or 
error.  The  landowner  resisting  an  assessment  might  justly 
complain  of  the  city's  neglect  or  carelessness,  but  the  latter 
cannot  plead  its  own  fault  when  it  has  complied  with  the  laws 
requiring  estimates  to  be  made,  or  declare  the  contract  illegal 
which  it  made  with  full  knowledge  of  the  facts. 

I  think  the  rule  is  stated  fully  in  accordance  with  this  view 
in  the  Anderson  case.  It  is  there  said,  in  substance,  that  where 
the  quantifies  advertised  are  mere  random  guesses,  without 
any  basis  whatever  to  rest  upon,  the  statute  requirement  is  in 
no  sense  obeyed ;  but  "  the  case  would  be  different  if  a  honafde 
effort  had  been  made  to  comply  with  the  ordinance,  and  there 
had  been  a  mistake  or  error  as  to  the  quantities  of  different 
kinds  of  materials  to  be  excavated."  The  rule  thus  stated 
does  not  make  the  validity  of  the  contract  depend  upon  the 
restilt  of  the  work.  It  does  require  an  effort  in  good  faith  to 
ascertain  the  quantities.  That  effort  in  this  case  was  made. 
Not  its  good  faith  but  only  its  accuracy  is  assailed.  The 
statute  and  the  ordinance  are  silent  as  to  the  precise  mode  of 
arriving  at  the  estimate.  Neither  require  borings  to  be  made 
or  other  expensive  tests,  although  in  many  cases  they  might 
be  wise  precautions.  It  is  enough  if  the  proper  officer  charged 
with  performance  of  the  duty  executes  it  honestly,  makes  such 
examination  as  in  the  specified  locality  he,  in  good  faith,  deems 
sufficient  for  the  purpose,  and  frames  the  proposals  accord- 
ingly. The  validity  of  the  contract  does  not  depend  upon  his 
accuracy,  but  upon  an  honest  effort  to  be  accurate. 
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For  these  reasons  the  judgment  should  be  reversed,- and  a 
new  trial  granted,  costs  to  abide  the  event 

All  concur,  Kugeb,  Ch.  J.,  and  Gray,  J.,  in  result. 
Judgment  reversed. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
David  Paton,  as  Trustee  under  the  Last  Will  and  Testament 
of  John  Kurst,  Deceased. 

K.  died  in  1833,  leaving  a  will  executed  in  1858.  His  widow,  who  died 
later  in  the  same  year,  and  two  sons  survived  him;  a  daughter  mentioned 
in  the  will  died  before  the  testator.  One  of  the  sons  was  married  at  the 
time  the  will  was  made;  he  died  before  his  mother,  leaving  two  sons. 
By  the  ninth  clause  of  his  will  the  testator  directed  that  after  his  wife's 
death,  and  his  youngest  child  had  arrived  at  the  age  of  twenty-one  years, 
his  executor  shoulo^  sell  all  that  then  remained  of  his  estate  and  divide 
the  net  proceeds  "  equally  among  the  children  I  may  then  have  or  those 
who  may  be  legally  entitled  thereto."  The  fourth  clause  provided  that 
if  the  testator's  widow  marries,  the  estate  is  to  "  descend  to  the  children 
we  now  have  or  may  hereafter  have,  according  to  the  laws  of  the  state  of 
New  York."  The  eleventh  clause  provided  that  if  either  one  of  his 
"said  children,  or  any  person  or  persons  who  may  succeed  to  the 
interest  of  them  or  either,"  shall  contest  the  will;  ''such  child  or 
children,  person  or  persons  shall  forfeit  her,  his  or  their  share,  and  such 
share  or  shares  shall  be  added  to  the  shares  of  such  child,  children  or 
persons  as  shall  not  interfere  with  the  same,  and  to  be  equally  divided 
among  the  pcraons  last-named,  share  and  share  alike."  Held,  that 
the  ninth  clause,  read  together  with  the  other  clauses  referred  to, 
indicated  the  imderstanding  of  the  testator  to  be  that  his  sons  and 
daughters  might  not  be  living  at  the  time  of  distribution,  and  that  the 
issue  of  a  deceased  son  or  daughter  should  share  in  the  proceeds;  that, 
therefore,  the  children  of  the  testator's  deceased  son  are  comprehended 
in  his  scheme  for  the  division;  also,  that,  as  they  derived  their  right 
under  the  testator's  will,  and  not  through  their  deceased  father,  their 
mother  would  not  be  entitled  to  a  share  of  the  proceeds  of  the  estate. 

The  word  "  children"  is  a  flexible  one,  and  in  determining  as  to  whether 
when  used  in  a  will,  it  was  intended  to  be  limited  strictly  to  its  primary 
meaning,  or  was  intended  to  be  used  in  it.  broader  sense  as  issue,  the 
context  may  be  resorted  to.  and  that  meaning  should  be  preferred,  when 
the  reason  of  the  thing  sustains  it,  which  permits  the  children  of  a 
deceased  child  to  inherit. 
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On  settlement  of  the  accounts  of  a  testamentary  trustee  the  claim  of  an 
administrator,  with  the  will  annexed,  to  commi8sion»  was  rejected,  and 
the  question  as  to  his  right  to  commissions  reserved  until  his  accounting 
as  administrator.     Held,  no  error. 

(Argued  October  26,  1888;  decided  November  27,  1888.) 

Appeal  from  judgment  of  tlie  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  March  26,  1887,  which  modified  a  decree  of  the  surro- 
gate of  the  county  of  New  York,  upon  settlement  df  the 
accounts  of  David  Paton,  as  trustee,  under  the  will  of  John 
Kurst,  deceased,  directing  tlie  entire  surplus  of  the  trust  fund, 
involved  in  this  proceeding,  to  be  paid  to  John  B.  Kurst,  by 
directing  that  one-half  thereof  should  be  paid  to  said  John  B. 
Kurst,  and  the  other  half  should  be  divided  equally  between 
the  two  sons  of  his  deceased  brother  Charles  II.  Kurst,  and 
that  the  decree,  as  thus  modified,  should  be  affirmed. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Jesse  IT,  Furlong  for  John  B.  Kurst,  appellant  and  respond- 
ent. In  the  construction  of  the  ninth  clause  of  this  will,  any 
parts  of  the  will  are  to  be  construed  in  relation  to  each  other, 
so,  if  possible,  to  form  one  consistent  whole.  (9  Mod.  154 
2  W.  Bl.  976 ;  1  T.  R.  630 ;  3  M.  &  Sel.  158 ;  1  Swanst.  28 
2  Atk.  172;  6  T.  R.  314;  2  Taunt.  109;  18  Ves.  421 
6  Moore,  214.)  Words  occurring  more  than  once  in  a 
will  (as  "  children "  in  the  will  under  examination),  should 
be  presumed  to  be  used  only  in  the  same  sense  throughout  the 
entire  will.  {Palmer  v.  Horn,  84  N.  T.  516 ;  2  Ch.  Cas.  169 ; 
Doug.  268 ;  3  Drew.  472 ;  Livesay  v.  Walpole,  23  W.  R.  825.) 
Whether  a  general  intent  or  a  particular  intent  expressed  in 
the  will  is  to  prevail  must  depend  upon  the  context  of  the 
whole  will.  {Mann  v.  Mann^  14  Johns.  1 ;  Jackson  v. 
Luquere^  3  Cow.  221 ;  Arcvlarius  v.  Geisenhaimer^  3  Bradf. 
114;  Hunter  v.  Hunter^  17  Barb.  25,  85 ;  Young  v.  Robert- 
son^ 1  Macy  H.  L.  C.  314,  325  ;  Jenkins  v.  Hughes^  8  id.  571.) 
The  construction  of  a  will  depends  upon  the  intention  of  the 
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testator,  to  be  ascertained  from  a  full  view  of  everjiihing  con- 
tained "  within  the  four  comers  of  the  instrument."  {Iloxie 
V.  IToxie,  7  Paige,  187,  192.)  The  grandchildren,  if  they  take 
at  all,  are  not  to  take  collectively  more  than  their  father 
would  have  taken  had  he  survived  the  remarriage  or  death  of 
his  mother,  Julia  Ann  Kurst.  ( Vincent  v.  Newho^ise^  83 
N.  T.  512.)  The  word  "children"  generally  means  immedi- 
ate issue,  not  grandchildren.  {Palmer  v.  Hom^  84  N.  Y. 
516 ;  Heard  v.  Horton^  1  Denio,  165 ;  Magaw  v.  Fields  48 
N.  Y.  668 ;  Mowatt  v.  Carow^  7  Paige,  328  ;  Marsh  v.  Hague^ 
1  Edw.  164 ;  Sivrea  v.  Van  RensBelaer^  2  Bradf .  172 ;  Chrystie 
V.  Phyfe,  19  N.  Y.  344 ;  In  re  JlaU^tt,  8  Paige,  375 ;  ICirTc 
V.  Cushman,  3  Dem.  242 ;  Taft  v.  Taft,  3  id.  86.) 

Thomas  Fenton  Taylor  ior  David  Paton,  trustee,  etc.,  etaL 
The  burden  is  upon  John  B.  Kurst  to  show  not  that  the 
language  of  the  will  may  be  construed  so  as  to  disinherit  the 
children  of  his  deceased  brother,  but  that  the  will,  expressly 
or  by  necessary  implication,  does  disinherit  them.  {In  re 
Brown,  93  N.  Y.  299;  Low  v.  Harmony ,  72  id.  408; 
Scott  V.  Guernsey,  48  id.  106.)  The  language  to  divide 
^*  equally  between  "  imports  distribution  between  tenants  in 
common.  {Ddajield  v.  Shipman,  103  N.  Y.  468 ;  Ashling 
V.  Knowles,  3  Drewrey  593 ;  Yinn  v.  Francis,  2  Cox,  190 ; 
Bain  v.  Lescher,  11  Sim.  397 ;  Stevenson  v.  Leslie,  70  N.  Y. 
516 ;  Murphy  v.  Harvey,  4  Edw.  131 ;  Bunner  v.  Storm., 
1  Sandf.  Ch.  357 ;  Seahury  v.  Brewer,  53  Barb.  662 ;  Clark  v 
Lynchy  4:6  id.  82 ;  Everitt  v.  Carman,  4  Eedf .  341 ;  Myers 
V.  Dudley,  23  How.  410 ;  Collins  v.  Hoxie,  9  Paige,  81 ; 
Blosson  V.  Sidway,  5  Redf.  389 ;  Lee  v.  Lee,  39  Barb.  172 ; 
Shiels  V.  Stark,  14  Ga.  429 ;  Davenport  v.  Hanhury,  3  Yes. 
€h.  257;  1  Wash,  on  Real  Prop.  553;  In  reVerpla/nck,  91 
N.  Y.  439.)  Under  a  gift  to  descendants  equally,  issue  of  every 
degree  are  entitled  per  capita.  {BuHer  v.  Stratton,  3  Bro. 
C.  C.  367 ;  3  Jarman  on  Wills,  chap.  39,  par.  2,  3 ;  'Id.  761 ; 
Lincoln  v.  Pelham,  10  Ves.  166  ;  Leigh  v.  Norfmry,  13  id. 
338.)    The  word  "  children "  in  this  clanse  may  be  held  to 
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include  grandchildren.  {In  re  Brown^  29  Hun,  412 ;  93  N.  Y. 
299 ;  Prowitt  v.  Rodman^  37  id.  54 ;  Vcm  Noai/ra/nd  v.  Moore^ 
52  id.  12 ;  Betainger  v.  Chapman^  88  id.  493.)  Even  when 
the  language  of  a  will  is  ambiguous  the  courts  will  presume 
that  a  testator  makes  a  will  because  he  differs  from  the  statute 
of  descent  and  distribution  of  intestates'  estates,  and,  in  accord- 
ance with  that  presumption,  such  ambiguous  language  will  be 
presumed  to  have  a  meaning  which  will  not  lead  to  the  appli- 
cation of  the  estate  in  accordance  with  those  statutes.  {Mur- 
dock  V.  Ward,  67  N.  Y.  387 ;  Luce  v.  Dunham,  69  id.  36 ; 
Ketdtas  v.  Keteltaa,  72  id.  312;  Prowitt  v.  Hodman,  37  id. 
39.)  The  word  "  or  "  in  the  light  of  testator's  intention,  as 
shown  by  the  whole  will,  and  of  the  loose  use  of  language 
made  by  the  draughtsman  is  not  used  disjunctively  to  denote 
mutually  exclusive  alternatives,  or  co-ordinately,  like  a  sign  of 
equality,  to  denote  indifferent  alternatives  or  synonymous 
expressions.  {Ilorridge  v.  Furgeson,  Jac.  583;  Mande  v. 
Maudes,  22  Beav.  290;  1  Wash,  on  Real.  Prop.  553;  Style's 
Eep.  240 ;  2  Danv.  514,  pi.  4 ;  Lowndes  v.  Stone,  4  Ves.  649 ; 
Marwood  v.  DarreU,  Lee,  Cas.  T.  Hard,  91 ;  Scott  v.  Ouem- 
sey,  60  Barb.  163 ;  48  N.  Y.  108 ;  Law  v.  Harmony,  72  id. 
408 ;  In  re  Brown,  93  id.  299.)  This  fund  is  the  proceeds 
under  a  power  of  sale  and  must  be  distributed  as  prescribed 
by  the  will  itself,  or  if  the  will  fails  to  provide,  the  distribu- 
tion is  fixed  by  Revised  Statutes  (§  98,  chap.  1,  tit.  2,  part  2), 
and  is  not  controlled  by  the  statutes  providing  for  distribution 
of  surplus  "where  the  deceased  shall  have  died  intestate." 
{In  re  O^  Connor,  15  State  Rep.  443.)  In  any  event  the 
grandchildren,  Charles  S.  Kurst  and  George  D.  Kurst,  are 
entitled  to  the  share  under  this  ninth  article  which  their  father 
would  have  taken  if  living.  {Be  Costa  v.  Maxwell,  15  N.  Y. 
State  Rep.  283;  Warner  v.  Durant,  76  K  Y.  136;  In  re 
Brown,  29  Hun,  412 ;  WrigU  v.  Dugan,  15  Abb.  K  C.  107 ; 
Stevenson  v.  Lesley,  70  K  Y.  516.) 

Gray,  J.  The  question  presented  by  tiiese  appeals  is  as  to 
the  construction  to  be  given  to  the  language  in  the  ninth  clause 
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of  the  will  of  John  Kiirst.  The  will  was  made  in  1858  and  the 
testator  died  in  1863.  His  wife  survived  him  and  died  later 
in  the  same  year.  At  his  death  there  were  living  two  sons ;  a 
daughter,  Julia,  mentioned  in  the  will,  having  died  before  tes- 
tator at  the  age  of  nine  years.  One  of  the  sons,  Charles,  was 
married  when  his  father  made  this  will,  and  he  died  before  his 
mother,  leaving  two  sons,  parties  and  appellants  in  this  pro- 
ceeding. The  claimants  to  the  fund  in  the  trustee's  hands 
were  John  B.  Kurst,  who  survived  both  of  his  parents,  and  the 
two  grandsons  of  testator,  sons  of  his  deceased  son  Charles. 

John  B.  Kurst  contended  that  he  alone  was  entitled  to  the 
whole  of  the  fund,  and  the  surrogate  sustained  him  in  that 
contention.  The  grandsons  of  testator  claimed  the  right  to 
share  in  the  fund,  either  per  capita  or  per  stirpes^  and  the 
General  Term,  reversing  the  surrogate,  decided  that  they  were 
entitled  between  them  to  one-half  of  the  fund. 

The  ninth  clause  of  the  will  reads  as  follows : 

^^ Ninth,  —  I  order  and  direct  that  after  the  decease  of  my 
said  wife,  and  my  youngest  child  sliall  arrive  at  the  age  of 
twenty-one  years,  my  executor  hereinafter  named,  or  such  per- 
son or  persons  as  may  then  legally  represent  my  said  estate  and 
the  interests  of  my  said  children,  shall  dispose  of  all  such  prop- 
erty as  may  then  remain  of  my  said  estate  within  eighteen 
months  thereafter,  either  at  public  auction  or  at  private  sale, 
as  such  executor,  person  or  persons  may  in  his  or  their  judg- 
ment deem  most  advantageous  and  beneficial  to  my  children, 
and  out  of  the  proceeds  thereof,  after  first  deducting  all  neces- 
sary expenses,  divide  the  same,  together  with  all  other  prop- 
erty belonging  to  my  estate,  eqv^y  arriong  the  children  I  may 
then  have^  or  those  who  may  he  legally  entitled  thereto^  except- 
ing, liowever,  from  the  above  disposition  of  my  said  estate  all 
my  silver  spoons,  one  pianoforte,  which  I  now  have,  and  the 
portraits  of  myself,  my  wife,  and  my  mother,  which  spoons, 
pianoforte  and  portraits  I  hereby  give,  devise  and  bequeath  to 
our  daughter,  Julia  Kurst,  her  heirs  and  assigns,  forever." 

The  difficulty  arises  from  the  language  of  the  will  in  this 
clause,  which  speaks  of  a  division  of  the  proceeds  of  the  sale 
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of  the  estate  "  equally  among  the  children  I  may  then  have, 
or  those  who  may  be  legally  entitled  thereto."  The  will  is 
evidently  not  drawn  by  a  hand  skilled  in  the  requirements  of 
such  an  important  instrument ;  but  enough  appears  from  its 
reading  to  satisfy  us  that  what  the  testator  meant  to  accom- 
plish was,  such  a  distribution  of  his  property,  as  that  not 
merely  his  immediate  issue  should  be  benefited,  but  also  the 
isssae  of  any  of  his  sons  and  daughters  who  may  have  died 
before  his  widow.  Certainly  no  words  or  provisions  can  be 
found  in  the  instrument  which  preclude  the  issue  of  a  son  or 
daughter  from  sharing  in  the  testator's  estate ;  if  we  can  give 
to  the  word  "  children,"  as  used,  or  as  understood  in  the  use 
of  the  word  "those,"  in  this  clause,  that  more  comprehensive 
sense,  which  will  include  issue  however  remote.  As  .Judge 
Story  said,  in  the  case  of  Parkman  v.  Hawdoin  (1  Sumner, 
368),  where  he  reviews  a  number  of  authorities  from  an  early 
date :  "  Although  in  its  primary  sense,  the  word  *  childreil '  is 
a  descriptio  peraonarum  who  are  to  take,  tliere  is  not  the 
slightest  difficulty  in  giving  it  the  other  sense,  when  the 
structure  of  the  devise  requires  it." 

By  reference  to  the  fourth  clause  of  the  will,  wo  find  the 
provision  that  in  the  event  of  the  marriage  of  testator's  wife, 
his  estate  is  to  "  descend  to  the  children  we  now  have,  or  may 
hereafter  have,  according  to  the  laws  of  the  state  of  New 
York,  subject,"  etc.  In  the  eleventh  clause  is  contained  a 
provision  "that  if  either  one  of  my  said  children,  or  any 
person  or  persons  who  may  succeed  to  the  interest  of  them, 
or  either,  shall  in  any  way  or  manner  interfere  with  the  due  and 
proper  execution  of  any  one  of  the  provisions  of  this  my  last 
will  *  »  *  by  commencing  legal  proceedings  in  relation 
thereto,  such  child  or  children,  person  or  person,  shall  forfeit 
her,  his  or  their  share  in  my  said  estate,  and  such  share  or 
shares  shall  be  added  to  the  shares  of  such  child,  children  or 
persons  as  shall  not  interfere  with  the  same,  and  to  be  equally 
divided  among  the  persons  last-named,  share  and  share  alike." 

We  think  that  these  provisions  indicate  the  understanding 
of  the  testator  that  his  sons  and  daughters  might  not  be  living 
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at  the  time  of  distribution,  and  that  an  intention  is  deducible 
that  the  issue  of  a  deceased  son  or  daughter  should  share  in 
the  proceeds  of  the  estate,  upon  the  sale  ordered  by  him  after 
the  decease  of  his  wife. 

It  is  the  province  of  the  court,  in  the  construction  of  a 
testamentary  disposition  of  property,  to  effectuate  the  inten- 
tion of  the  testator  by  giving  that  direction  to  the  fund  which, 
with  all  the  light  that  may  be  cast  upon  the  matter  by  the 
proofs,  and  from  a  fair  reading  and  a  reasonable  interpretation 
of  the  writing,  in  all  its  parts,  seems  just.  We  may  not  make 
a  will  for  him,  nor  thwart  his  manifest  purpose ;  but  if  the 
will  before  us  is  equally  susceptible  of  one  or  another  interpret 
tation,  we  should,  on  every  principle  of  right,  and  within  the 
spirit  of  all  the  authorities,  give  it  that  which  is  most  equitable 
and  consonant  with  the  dictates  of  justice. 

In  the  Matter  of  Estate  of  Brown  (93  K  Y.  295),  where 
the  question  was  whether  the  testamentary  provision  cut  off 
the  issue  of  a  son  of  a  deceased  daughter,  where  the  testator 
had  given  to  each  of  his  daughters  a  hfe  estate  in  his  prop- 
erty "with  remainder  over  to  their  respective  children," 
Rapallo,  J.,  said,  if  the  language  of  the  clause  *'  is  capable 
of  any  construction  which  would  permit  the  issue  of  the 
deceased  son  to  participate  in  the  remainder  limited  upon  his 
mother's  life  estate,  that  construction  should,  on  well  settled 
principles,  be  adopted  in  preference  to  one  which  should 
exclude  thena." 

Chancellor  Kent  says,  in  his  Commentaries  (vol.  4,  p.  419n) : 
"  Children,  as  well  as  issue,  may  stand,  in  a  collective  sense, 
for  grandchildren,  where  the  justice  or  reason  of  the  case 
requires  it."  The  word  "  children "  is  a  flexible  expression, 
and  we  think  that  meaning  should  be  preferred,  when  the 
reason  of  the  thing  sustains  it,  which  permits  the  children  of 
a  deceased  child  to  inherit.  (1  Jarman  on  Wills,  404: ;  Earl 
of  Tyrone  v.  Marquis  of  Waterfordy  1  De  Gex,  F.  &  J. 
613 ;  Hodges  v.  Middleton^  2  Doug.  431 ;  Doe  v.  Wdtber^ 
1  Bam.  &  Aid.  713 ;  Prowitt  v.  Rodman,  37  K.  Y.  42  ;  Scot* 
V.  Guernsey y  48  id.  106  ;  Low  v.  Harmony,  72  id.  408.) 
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In  determining,  in  a  given  case,  the  meaning  to  be  attached 
to  the  expression  in  a  will  of  "  children,"  we  may  resort  to  the 
context  to  see  if  the  testator  has,  by  his  use  of  language,  or  by 
other  provisions  of  the  will,  made  it  a  flexible  term,  or  whether 
its  primary  meaning  attaches  strictly.  The  other  clauses, 
which  we  have  quoted  from,  would  be  sufficient  warrant  to 
give  to  the  clauses  under  consideration  the  wider  and  juster 
sense,  which  will  include  the  children  of  a  deceased  son  or 
daughter  as  participants  in  the  fund  arising  from  the  sale  of 
the  estate.  It  seems  to  us  that  the  word  "  or,"  in  the  sentence 
in  question  here,  implies  a  substitution,  in  case  of  the  pre- 
decease of  sons  or  daughters,  of  their  surviving  children. 
Wlien  the  testator  directs  a  division  "equally  among  the 
children  he  may  then  have,  or  those  who  may  be  legally 
entitled  thereto,"  he  must  be  regarded  as  contemplating  the 
possibility  of  there  being  other  children  entitled  to  share  than 
his  immediate  offspring.  The  word  "those"  must  refer  to 
children,  in  order  to  have  a  meaning,  and  refers  to  the  children 
or  issue  of  his  sons  and  daughters.  By  the  force  of  these  pro- 
visions, the  issue  of  a  deceased  child  of  testator  is  substituted 
for  the  child,  and  that  share  in  the  estate'  would  be  distributed 
among  such  issue  per  stirpes. 

Thus,  when  we  consider  the  testator's  intention  as  to  the 
future  distributees  of  his  estate,  with  the  aid  of  the  context 
and  with  the  interpretation  furnished  by  him  in  the  provisions 
of  other  clauses,  there  seems  to  exist  no  doubt  that  the  children 
of  his  deceased  son  are  comprehended  in  his  scheme  for  the 
division. 

As  to  the  claim  of  the  widow  of  the  deceased  son  of  testator 
to  share  in  the  proceeds,  we  agree  with  the  General  Term  that 
she  had  none.  These  grandchildren  derived  their  right  to  the 
fund  under  testator's  will  and  not  through  their  deceased  father. 

On  the  proceeding  before  the  surrogate  the  claim  of 
John  B.  Kurst.  as  administrator  with  the  will  annexed, 
to  commissions  was  rejected.  The  ground  of  the  rejection 
was  that  the  accounting  was  by  Paton  as  the  trustee  appointed 
to  carry  the  will  into  effect  upon  the  death  of  the  testator's 
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wife,  and  related  to  the  proceeds  of  the  sale  made  by  him  of 
the  real  estate,  and  the  question  of  the  right  of  the  adminis- 
trator to  commissions  was  reserved,  until  his  accounting  as  such 
administrator.  We  are  unable  to  find  any  basis  for  his  claim 
for  commissions  in  tliis  record, -and  there  is  nothing  for  us  to 
pass  upon  in  that  respect.  That  must  be  the  subject  of  any 
further  proceedings  below. 

The  judgment  of  the  General  Term  should  be  affirmed  and 
the  matter  remitted  to  the  Surrogate's  Court  to  be  proceeded 
with  in  conformity  therewith.  Under  th6  circumstances  no 
costs  of  the  appeal  are  allowed. 

All  concur. 

Judgment  accordingly. 


Joseph  W.   Palmer,   Respondent,   v.   The  Peitnstlvania 
Company,  Appellant. 

To  render  a  railroad  corporation  liable  for  injuries  to  a  passenger  it  Is 
essential  to  show  that  the  injury  was  caused  by  the  neglect  on  its  part  to 
perform  some  duty  which,  in  the  exercise  of  reasonable  care,  prudence 
and  diligence,  it  owed  to  the  passenger. 

Plaintiff  while  a  passenger  on  defendant 's'road,  in  the  night-time,  slipped 
and  fell  from  the  platform  of  a  car  and  was  injured.  In  an  action  to 
recover  damages  there  was  evidence  sufficient  to  justify  a  finding  that 
there  was  a  thin  covering  of  snow  upon  the  platform  and  some  slight 
spots  of  ice  around  its  edges,  both  of  which  had  gathered  during  the 
trip.  It  had  stormed  during  the  night  and  the  weather  was  cold  and 
freezing.  The  platform  was  well  constructed  with  proper  and  convenient 
steps,  and  with  hand  rails  on  either  side.  Held,  the  evidence  failed 
to  establish  defendant's  liability  and  a  submission  of  the  case  to  the 
jury  was  error. 

In  such  a  case  the  rule  holding  railroad  corporations  to  the  use  of  the  utmost 
possible  care  in  discovering  defects  in  their  tracks  and  running  machinery 
docs  not  apply.  That  rule  regards  simply  such  appliances  as  would  be 
likely  to  occasion  great  danger  and  loss  of  life  to  the  traveling  public  if 
defects  existed  therein. 

Weston  V.  J^.  T.  E.  R.  B,  Oo.  (73  N.  Y.  595)  distinguished. 

A  railroad  corporation  is  not  required  to  remove  immediately  and  continu- 
ously snow  and  ice  on  the  platforms  of  cars  attached  to  a  train  traveling 

I     in  the  night  during  a  continuous  storm,  or  to  cover  them  with  sand  or 
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ashes  in  such  a  manner  that  no  slippery  places  shall  be  exposed.  It  can 
only  bo  held  responsible  for  dangers  produced  by  the  elements  when 
they  have  assumed  a  dangerous  form  and  it  has  had  an  opportunity  to 
remove  their  effects. 
It  appeared  that  plaintiff  was  aware  of  the  condition  of  the  platform, 
having  passed  over  it  two  or  three  times  previous  to  the  accident  and 
having  twice  slipped  thereon,  and  that  he  was  walking  upon  it  at  the 
time  without  using  the  hand  rails.  Held,  that  if  defendant  was  charge- 
able with  negligence  there  was  contributory  negligence  on  the  part  of  the 
plaintiff. 

(Argued  October  26,  1888;  decided  November  27,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an 
order  made  December  20,  1886,  which  affirmed  a  judgment 
in  favor  of  plaintiflF,  entered  upon  a  verdict  and  affirmed  an 
order  denying  a  motion  for  a  neW  trial. 

This  action  was  brought  to  recover  damages  for  injuries 
sustained  by  plaintiff  from  slipping  and  falling  from  the  plat- 
form of  a  car  on  defendant's  road. 

Th6  material  facts  are  stated  in  the  opinion. 

JTomer  A,  Nelsorh  for  appellant.  Defendant,  having 
stopped  its  tram  safely  in  a  well-lighted  station,  and 
provided  for  plaintiff  a  platform  to  alight  from,  which  was 
well  constructed,  furnished  with  suitable  hand-rails,  and,  in 
all  respects,  similar  to  those  in  use  on  the  best  railroads, 
had  done  everything  which  a  prudent  and  sensible  person,  in 
a  similar  situation,  would  have  deemed  adequate,  in  view  of 
the  circumstances. and  the  danger  to  be  anticipated,  to  pre- 
vent any  injury  which  might  reasonably  be  expected  to  occur. 
This  is  the  full  measure  of  the  defendant's  liability  to  the 
plaintiff.  {Dongan  v.  Champlain  T,  Co,^  56  N.  Y.  1 ; 
CrocJieron  v.  iV.  S.  S.  L  F.  Co.,  Id.  656;  Cleveland  ^f.  N.  J. 
S.  Co.,  68  id.  306 ;  Carpenter  v.  B.  c6  A,  R.  E.  Co.,  24 
Hun,  104-108 ;  Loftus  v.  U.  F.  Co.,  84  N.  Y.  455-460 ; 
Putnam  v.  B.  cfe  S.  A.  R.  R.  Co.,  55  id.  108-119 ;  Crafter 
V.  M.  R.  Co.,  L.  E.,  1  C.  P.  300 ;  2  Redfield  on  Railways, 
SicKELs  — YoL.  LXYI.     62 
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201 ;  Moreland  v.  B.  i&P.  R.  R.  Co.,  1  N.  E.  Rep.  [Mass.] 
909  )  *  It  is  not  the  duty  of  the  raiboad  company  to  furnish 
some  one  to  aid  passengers  in  alighting  from  its  cars.  {Laffli/n 
V.  B.  cfe  S.  W,  R.  R.  Co.,  106  N.  Y.  137.) 

Grant  V.  Taylor  for  respondent.  Declarations  of  party  in 
interest  imputing  to  himself  negligence,  are  not  a  bar  to  his 
recovery.  {Dennison  v.  Miner,  Penn.  Com.  Pleas,  5  East.  Rep. 
219.)  The  jury  having  found  as  facts  that  tlie  defendant 
was  negligent,  and  the  plaintiff  was  not ;  that  the  defendant 
had  opportunities  and  time  (five  or  six  hours)  to  see  the 
obstruction  and  abate  it,  their  decision  cannot  be  set  aside,  the 
evidence  sustaining  it  fully,  and  it  having  been  affirmed  by 
the  trial  justice  and  General  Term,  the  judgment  cannot  be 
reversed.  {Downs  v.  N.  Y.  C.  R.  R.  Co.,  47  N.  Y.  88; 
Kenney  v.  Cohoea,  100  id.  623.)  The  judge  properly  charged 
that  the  duty  defendant  owes  the  public  is  the  utmost  possible 
care  to  anticipate  future  accident  or  disaster,  and  the  utmost 
possible  prudence  in  guarding  against  it,  and  he  also  charged 
every  request  made  by  defendant's  counsel.  (Angell's  Law 
of  Carriers,  §§  521-524,  568 ;  Ihirlhut  v.  N.  Y.  C.  R.  R. 
Co.,  40  N.  Y.  145 ;  y^eston  v.  N.  Y.  E,  R.  Co.,  73  id.  595.) 
The  degree  of  care  was  quite  different  from  that  imposed 
upon  one  who  simply  permits  the  public,  by  a  bare  license,  to 
go  upon  his  premises.  {Foster  v.  N.  Y.  C  <&  H.  R.  R.  R. 
Co.,  108  N.  Y.  636 ;  Brassell  v.  N.  Y.  C  <&  R.  R.  R.  R. 
Co.,  84  id.  246 ;  C.  C.  C.  cfe  I.  R.  Co.  v.  JT^ary,  3  O.  S.  201 ; 
ManvilU  v.  C.  cfe  Z.  R.  Co.,  2  West.  I4.  M.  [Ohio]  495.) 
Wliere  carriers  undertake  to  convey  passengers  by  the  pow- 
erful and  dangerous  agency  of  steam,  public  policy  and  safety 
require  that  they  should  be  held  to  the  greatest  possible  care 
and  diligence.  Any  neglect  in  such  case  may  deserve  the 
epithet  of  gross.  {Phila.  cfe  Read.  R.  R.  Co.  v.  Derby,  14 
How.  [U.  S.]  486 ;  New  World  v.  mnff,  16  id.  451 ;  liig/e 
Packet  Co.  v.  Defries,  34  Am.  R.  245.)  The  plaintiff  was  enti- 
tled to  a  safe  passage  out  of  the  car  so  that  he  could  continue 
his  journey  to  the  place  of  destination,  and  he  had  a  right  to 
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act  upon  the  assumption  that  every  necessary  and  reasonable 
precaution  would  be  taken  by  its  proprietors  to  make  it  so. 
{J^osterY.  N.  T.  a  c&  IT.  H,  E,  R.  Go.,  108  N.  Y.,  636; 
Archer  v.  N.  Y,  <&  N.  II.  R.  R.  Co.,  106  id.  595 ;  D6biecU 
V.  Sharp,  88  id.  203.)  The  court  correctly  charged :  "  The 
plaintiff  had  his  leg  broken,  and  his  pain  and  suffering,  the 
doctor's  bill,  and  all  the  other  expenses  which  necessarily 
resulted  from  the  accident,  enter  into  the  question  of 
damages,  which  are  to  be  assessed  by  you  in  case  you  find  for 
the  plaintiff.  As  a  matter  of  course,  it  must  be  simple  com- 
pensation."    {Glapp  V.  //.  /?.  R.  Co.,  19  Barb.  461.) 

EuGER,  Ch.  J.  The  evidence  was  quite  conflicting  as  to  the 
presence  of  any  ice  on  the  platform  of  tlie  car  from  which  the 
plaintiff  fell  and  broke  his  leg,  and  as  to  the  quantity  of  snow 
lying  thereon  ;  some  of  the  witnesses  stating  that  there  was  no 
ice  and  only  so  mucli  snow  as  had  apparently  been  blown  in 
and  gathered  around  the  corners  and  crevices  of  the  platform  ; 
and  others  saying  there  was  some  ice  formed  on  the  edges  of 
the  platform  from  sleet,  hail  or  rain  freezing  there,  and  being 
thinly  covered  with  a  coating  of  snow.  It  had  stormed  at  various 
times  during  the  night  and  morning,  and  the  weather  was  cold 
and  freezing.  Wliatever  may  have  been  the  testimony  it  is 
quite  certain  that  the  quantity  of  either  ice  or  snow,  was  quite 
inconsiderable,  and  perceptible  only  after  some  inspection. 
It  also  appeared  that,  such  as  it  was,  it  had  been  formed  upon 
the  platform  of  a  passenger  car  attached  to  a  though  train  run- 
ning from  Chicago  to  Fort  Wayne  in  the  course  of  its  transit 
between  those  places.  The  plaintiff  had  taken  his  passage  at 
Chicago  for  a  place  beyond  Fort  Wayne,  and  had  been  upon 
the  cars  about  twelve  hours,  when  about  five  a.  m.  they  arrived 
at  Mansfield,  in  the  state  of  Ohio,  where  the  accident  occurred. 

The  jury  were  undoubtedly  authorized  to  find  from  the  evi- 
dence, that  there  was  some  snow  upon  the  car  platform  and 
some  slight  spots  of  ice  around  its  edges,  and  that  the  accident 
was  occasioned  by  the  slipping  of  the  defendant  on  the  plat- 
form by  reason  of  such  ice  or  snow.     There  is  no  claim  that 
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there  were  hummocks  or  bunches  of  either  substance,  or  that 
it  lay  in  any  other  form  than  as  a  thin  covering  upon  the 
platform. 

It  was  also  established  by  the  evidence  of  the  plaintiff  that 
he  was  aware  of  the  condition  of  the  platform  at  the  time  of 
the  accident,  as  he  had  two  or  three  times  during  the  night 
crossed  over  it  and  observed  that  it  was  sUppery. 

The  amount  of  the  verdict  rendered  in  the  case  is  quite 
reasonable,  and  as  the  plaintiff  was  undoubtedly  seriously 
injured,  and  was  subjected  to  damage  by  reason  thereof,  we 
should  be  quite  willing  to  affilnn  the  judgment  if  it  could  be 
done  without  violating  legal  principles. 

Kailroad  corporations,  however,  are  not  the  insurers  of  the 
lives  or  safety  of  passengers  upon  their  cars,  and  in  order  to 
render  them  so,  it  is  essential  to  show  that  they  have  neglected 
the  performance  of  some  duty,  which,  in  the  exercise  of  reason- 
able care,  prudence  and  diligence,  they  owe  to  such 
passengers. 

We  think  the  trial  court  was  not  justified  in  applying  to  this 
case  the  rule  pertaining  to  the  construction  and  maintenance 
of  tracks  and  running  machinery  by  railroad  corporations, 
which  holds  them  to  the  use  of  the  utmost  possible  care  in 
discovering  and  remedying  defects  therein.  That  rule  is 
applicable  to  such  appliances  of  a  railroad  as  would  be  likely 
to  occasion  great  danger  and  loss  of  life  to  the  traveling 
public,  if  defects  existed  therein  on  account  of  the  velocity 
with  which  cars  are  moved,  and  the  destructive  and  irresistible 
force  which  accompanies  such  motion. 

No  claim  is  made  here  but  that  the  road-bed  was  in  good 
order ;  the  cars  constructed  upon  the  usual  and  customary 
plan,  and  provided  with  all  of  the  conveniences  and  appliances 
ordinarily  used  to  afford  safety  and  comfort  to  their  occu- 
pants. It  liad  a  safe  and  well-constructed  platform,  with 
proper  and  convenient  steps  to  enable  passengers  to  safely 
enter  or  aUght  therefrom,  and  hand  rails  on  either  side  to 
afford  assistance  in  case  of  any  insecurity  in  the  footing  of  the 
passageway.     The  accident  occurred  from  a  cause  which  is  as 
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common  to  all  other  exposed  places,  as  to  that  of  a  car  plat- 
form, and  which  is  inseparable  from  the  nature  of  a  northern 
climate. 

Persons  who  suppose  that  they  are  freed  from  the  exercise 
of  reasonable  care  and  prudence  in  passing  over  places  exposed 
to  ice  and  snow  in  such  a  climate  as  ours,  upon  the  assumption 
that  a  duty  belongs  to  some  other  person  to  keep  such  place, 
under  all  circumstances,  absolutely  free  therefrom,  greatly  mis- 
take the  legal  obligations  resting  upon  tlie  parties  respectively 
interested. 

The  rule  laid  down  by  the  trial  court  in  Weston  v.  ]^ew 
York  Elevated  Railroad  Company,  as  approved  in  73 
New  York,  595,  in  reference  to  a  permanent  platform  at 
an  elevated  railroad  station  in  the  city  of  New  York,  was  that 
*'  the  defendant  was  not  bound  to  kee])  its  platform  in  such  a 
condition  that  it  would  have  been  impossible  for  any  passenger 
to  slip,  but  in  such  a  condition  that  a  person  using  ordinary 
care,  which  people  use  when  not  apprised  of  danger,  would 
not  slip."  This  was  applied  in  a  case  where  the  snow  had 
fallen  long  before  the  accident,  and  an  eflfort  had  been  made 
by  the  railroad  company  to  remove  it,  but  it  had  imperfectly 
peformed  that  duty.  We  think  even  such  a  rule  is  not  appli- 
cable to  the  removal  of  snow  and  ice  on  cars  attached  to  a  rail- 
road train  in  course  of  transit,  traveling  in  the  night,  during  a 
continuous  storm.  The  immediate  and  continuous  removal  of 
aU  snow  and  ice  from  such  trains,  or  the  covering  of  them  with 
sand  or  ashes  in  such  manner  that  no  slippery  places  shall  be 
at  any  time  exposed,  would  be  quite  impracticable  and  beyond 
the  duty  which  a  railroad  company  owes  to  its  passengers. 
The  presence  of  snow  or  ice  upon  exposed  places  on  moving 
cars  is  an  accident  of  the  hour,  and  no  ordinary  diligence 
could,  during  the  prevalence  of  a  storm,  wholly  remove  its 
effects  from  the  places  exposed  to  its  action,  so  as  to  prevent 
accidents  to  heedless  and  inattentive  travelers.  A  passenger 
on  a  railroad  train  has  no  right  to  assume  that  the  effects  of  a 
continuous  storm  of  snow,  sleet,  rain  or  hail  will  be  immediately 
and  effectually  removed  from  the  exposed  platform  of  the  car 
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while  making  its  passage  between  stations,  or  the  termini  of 
its  route,  and  it  would  be  an  obligation  beyond  a  reasonable 
expectation  of  performance  to  require  a  railroad  corporation 
to  do  so. 

We  are  not  referred  to  any  case  laying  down  the  precise 
degree  of  care  and  diligence  required  of  such  corporations 
under  such  circumstances,  but  we  think  it  must  be  somewhat 
analogous  to  that  imposed  upon  municipal  corporations,  in 
respect  to  the  removal  of  snow  and  ice  from  public  streets. 
Those  corporations  are  required  to  remove  dangerous  accumu- 
lations of  snow  or  ice  iif  a  street  or  public  place  within  a 
reasonable,  time  after  they  have  occurred ;  but  they  are  not 
to  be  deemed  negligent  if  they  do  not  remove  all  traces  of 
such  obstructions,  when  they  do  not  constitute  something  more 
than  the  presence  of  a  danger,  arising  alone  from  their  inherent 
quality  of  being  slippery.  {Taylor  v.  Yonkers^  105  X.  Y. 
202 ;  Kinney  v.  City  of  Troy,  108  K  Y.,  570  ;  Kmeny  v. 
6%  of  Troy,  Id.  572.) 

The  theory  upon  which  the  learned  trial  judge  denied  the 
motion  for  a  nonsuit  in  this  case  is  undoubtedly  expressed  in 
his  charge  to  the  jury,  in  which  he  says :  "  If  you  will  pay 
attention  you  will  understand  the  enormous  responsibility 
which  such  a  company  assumes.  The  duty  it  owes  the  pub- 
lic is  the  utmost  possible  care  to  anticipate  future  accident 
or  disaster, '  and  the  utmost  possible  prudence  in  guarding 
against  it." 

Although  this  portion  of  the  charge  was  unexcepted  to  by 
the  defendant,  and  is,  therefore,  unavailable  to  it  as  an  error 
of  law  upon  this  appeal,  it  may  yet  be  taken  as  an  expression 
of  the  views  entertained  by  the  court  in  respect  to  the  law,  in 
refusing  to  grant  the  motion  to  nonsuit  presented  by  the 
defendant. 

It  is  quite  impossible  to  lay  down  any  general  rule  appli- 
cable to  all  circumstances,  in  respect  to  the  degree  of  care  to 
be  observed  by  a  railroad  corporation  in  the  removal  of  ice 
or  snow  from  its  cars,  and  each  case  must,  therefore,  be 
generally  determined  by  itB  own  peculiar  circumstances ;  but 
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it  is  safe  to  say  tliat  such  corporations  should  not  be  held 
responsible  for  the  dangers  produced  by  the  elements  until 
they  have  assumed  a  dangerous  form,  and  they  have  had  a 
reasonable  opportunity  to  remove  their  effects. 

Having  arrived  at  the  conclusion  that  the  case  presented  no 
facts  as  to  the  negligence  of  the  defendant  which  a  jury  were 
justified  in  regarding  as  proof  of  negligence,  we  deem  it 
unnecessary  to  discuss  at  length  the  question  of  the  alleged 
contributory  negligence  of  the  plaintiff.  A  problem  not  free 
from  doubt  is  presented  by  a  verdict,  adjudging  the  defendant 
guilty  of  negligence  in  not  observing  the  danger  arising  from 
the  presence  of  snow  and  ice  upon  a  platform,  and  yet  exon- 
erating the  plaintiff  from  the  imputation  of  contributory  negli- 
gence in  view  of  the  fact  that  he  knew  that  ice  and  snow  had 
accumulated  on  the  platform ;  that  he  had  twice  slipped  there 
the  same  night,  and  thereafter  walked  fearlessly  over  it  without 
availing  himself  of  the  protection  of  hand  rails  within  his 
reach  on  both  sides  of  the  platform.  The  same  duty  which 
rested  upon  the  defendant  to  see  and  remove  this  obstruction 
rested  upon  the  plaintiff,  with  still  greater  force,  to  guard 
himself  from  injury  while  passing  over  it,  because  he  had  been 
informed  by  experience  of  its  presence  and  danger,  and  as 
the  storm  continued  until  the  train  reached  Mansfield,  he 
should  have  known»  that  no  reasonable  opportunity  had  been 
afforded  the  raiboad  company  to  e'ffectually  remove  it. 

The  judgments  of  the  courts  below  should,  therefore,  be 
reversed,  and  a  new  trial  ordered,  with  cost  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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Theodore  C.  Ballou,   Appellant,  v.  The    State  of  New 
York,  Respondent. 

Upon  hearing  of  a  claim  presented  by  B.  to  the  Board  of  Claims  these  facts 
appeared.  Prior  to  1840  there  was  a  sewer  in  J.  street  in  the  city  of 
U.,  constructed  by  or  under  the  authority  of  the  city,  into  which  the 
owners  of  lots  adjoining  the  street  drained  their  respective  lots.  In  that 
year  the  state  constructed  a  sewer  m  said  street  for  the  purpose  of  con- 
ducting the  water  from  a  weigh-lock  on  the  Erie  canal,  and  took  up  the 
old  sewer.  Those  engaged  in  the  construction  of  the  state  sewer  requested 
the  adjoining  lot  owners  to  point  out  places  where  they  desired  openings 
to  be  left  in  the  sewer  so  that  their  drains  could  be  connected  therewith. 
In  compliance  with  this  request  the  complainant,  who  owned  an  adjoin- 
ing lot,  pointed  out  the  places  for  such  openings  opposite  his  lot.  The 
openings  were  left  accordingly  and  through  them  the  claimant  thereafter 
drained  his  lot.  Since  tlie  construction  of  the  state  sewer  there  has  been 
no  other  sewer  in  the  street  or  any  other  means  by  which  the  lots  could 
be  drained.  In  1876  the  state  sewer  became  obstructed  by  deposits 
therein,  causing  the  water  to  set  back  into  tlie  basement  of  a  store  on  the 
claimant's  premises.  He  gave  the  superintendent  of  the  canal  notice  of 
this  occurrence,  requesting  him  to  close  the  gate  at  the  weigh-lock.  This 
request  was  not  complied  with,  and  no  action  was  taken  on  the  part  of 
the  state  to  repair  the  sewer  or  remove  the  obstructions.  Thereafter  the 
water  from  the  sewer  again  came  into  the  basement,  doing  the  damage 
complained  of.  The  board  decided  that  the  claimant  was  not  entitled 
to  any  damages.  Held,  error;  that  tlie  state  was  bound  to  use  reason- 
able care  in  keeping  the  sewer  in  repair,  and  in  its  management;  and 
for  damages  caused  by  a  neglect  to  perform  this  duty  it  was  properly 
chargeable. 

(Argued  October  26,  1888;  decided  November  27,  1888.) 

Appeal  from  an  award  of  the  Board  of  Claims,  made  Jan- 
uary 14,  1886,  which  awarded  "nothing"  on  a  claim  for 
damages  sustained  by  the  testator  of  the  claimant. 

In  December,  1877,  the  claimant  was,  and  for  about  twenty 
years  prior  thereto  had  been,  the  owner  of  a  parcel  of  land 
situate  at  the  corner  of  John  and  Main  streets  in  the  city  of 
Utica,  known  as  "Ballou  block."  In  the  years  1876  and 
1877  a  portion  of  the  block  was  occupied  by  the  firm  of  John 
C.  Hieber  &  Co.,  who  were  engaged  in  the  business  of  buying 
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and  seUing  drygoods.  Prior  to  the  year  1 840  there  was  a  sewer 
in  John  street  constructed  by  or  under  the  authority  of  the 
city  into  which  the  property  owners  along  that  street,  includ- 
ing the  claimant,  drained  their  respective  lots.  About  the 
year  1840  the  state  constructed  a  weigh-lock  upon  the  Erie 
canal  at  or  near  the  head  of  John  street.  After  that,  for  the 
purpose  of  exhausting  the  water  in  the  lock  when  boats  passed 
into  the  same  to  be  weighed,  the  state,  by  its  duly  authorized 
officers,  agents  and  servants,  constructed  a  sewer  from  the 
weigh-lock  through  the  center  of  John  street  to  the  Mohawk 
river,  so  that  the  water  discharged  from  the  lock  might  be 
conveyed  into  the  river.  At  the  time  of  the  construction 
of  that  sewer  the  city  sewer  was  taken  up,  and  since  then 
there  has  not  been  any  other  than  the  state  sewer  in  that 
street,  which  took  the  place  of  the  former  sewer,  nor  any 
other  means  by  which  the  lots  along  that  street  could  be 
drained.  The  parties  engaged  in  the  construction  of  the 
state  sewer  requested  the  claimant  during  the  construction 
of  the  sewer  to  point  out  where  he,  the  claimant,  would 
have  openings  made  therein,  and  thereupon  the  claimant 
did  point  out  the  places  for  such  openings,  which  were 
left  in  the  sewer  accordingly,  and  from  that  time  the  claim- 
ant has  drained  his  lot  through  such  openings  into  that  sewer. 
From  the  completion  of  the  sewer  the  claimant  had  no 
trouble  with  or  water  from  the  sewer  in  or  upon  his 
premises  until  the  year  1876,  when  water  came  from  the 
sewer  into  the  basement  of  a  store  upon  his  premises  and 
caused  him  some  damage.  He  then  gave  the  superintendent 
of  the  canal  at  TJtica  notice  of  the  occurrence  and  requested 
him  to  close  the  gate  in  the  weigh-lock  which  opened  into 
the  same,  which  request  was  unheeded.  About  the  5th 
and  6th  days  of  December,  1877,  the  water  from  the  sewer 
again  came  into  the  same  basement  and  damaged  the  goods 
therein  of  the  occupant,  Hieber  &  Co.,  the  tenants  of  the 
claimant,  more  than  $1,200.  By  the  terms  of  the  lease 
between  the  claimant  and  Hieber  &  Co.,  he  had  agreed 
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to  pay  them  for  any  damage  they  might  sustain  from 
any  backwater  from  the  sewer.  The  claimant  settled  with 
Hieber  &  Co.,  and  paid  them  for  their  damage  the 
sum  of  $1,200  receiving  from  them  a  release  of  all  claims 
against  him,  they,  however,  reserving  the  balance  of  their  claim 
for  damages  against  the  state,  the  total  amount  of  which  they 
claimed  was  more  than  $1,200.  Thereafter  Hieber  &  Co. 
duly  assigned  their  claim  for  the  damages  so  paid  to  them  to 
the  claimant.  In  December  1877,  the  claimant  caused  the 
sewer  to  be  examined  and  found  obstructions  therein  sufficient 
to  dam  up  and  set  back  the  water  therein,  and  he  caused  the 
obstruction  to  be  removed  and  since  then  the  basement  of  the 
claimant's  store  has  not  been  flooded  with  water.  There  was 
no  proof  of  any  contract  on  the  part  of  the  state  with  tlie  city 
of  TJtica  by  which  the  state  agreed  or  obligated  itself  to  keep 
open  and  in  good  conidition  the  state  sewer  for  the  benefit  of 
the  individud  property  holders  along  the  line  thereof. 

Seymour  <&  Weaker  for  appellant.  The  state  is  liable 
in  all  cases  where  the  same  facts  would  create  a  legal 
liability  against  an  individual  or  a  corporation.  (Laws  of 
1870,  chap.  321,  p.  749;  Laws  of  1883,  chap.  205,  §  13, 
p.  211 ;  Sipple  v.  State,  99  N.  Y.  284.)  Irrespective  of  the 
obligation  of  the  state  to  furnish  safe  and  proper  sewage  to 
the  claimant,  it  was  bound  to  so  use  its  own  as  not  to  injure 
another's  property ;  and  having  been  notified  of  the  defect,  it 
was  guilty  of  negligence  in  not  removing  the  obstruction  and 
keeping  its  aqueduct  in  repair.  The  damage  was  immediate 
and  direct,  and  the  state  is  liable  therefor.  {Sijpple  v.  State, 
99  N.  Y.  284;  Cormtock  v.  N.  Y,  C,  (&  IL  R.  R,  R,  Cb.,48 
Hun,  225 ;  N'oorum  v.  Albany,  79  N,  Y.  470 ;  Jutte  v.  Hughes, 
67  id.  267,  272 ;  Ha/rrison  v.  G.  N,  R.  Co,,  3  Hurls.  &  Colt 
231 ;  Ilaynes  v.  Burlington,  38  Vt.  350  ;  Bellows  v.  Sackett, 
15  Barb.  96;  3  Black.  Com.  208;  Reed  v.  StaU,  108  id. 
407.)  By  taking  up  the  city  sewer  and  substituting  for  it  a 
structure  of  its  own,  into  which  abutting  owners  were  directed 
to  drain,  the  state  virtually  assumed  the  obligation  of  furnish- 
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ing  the  city  and  abutting  owners  safe  and  sufficient  drainage 
in  place  of  that  which  it  had  taken  from  them.  {Ba/rton  v. 
Syriuyiise,  36  N.  Y.  54 ;  Nvma  v.  City  of  Trcyy,  59  id.  500, 
508 ;  Mayar^  etc.  v.  Furze^  3  Hill,  612 ;  2  Dillon  on  Munic. 
Corp.  802 ;  Child  v.  Boston,  4  Allen,  41.)  The  building  of 
an  additional  drain  by  the  claimant,  entering  the  state  sewer 
at  a  point  lower  down,  was  an  honest  effort  to  get  below  the 
obstruction  and  avoid  another  overflow.  It  did  not  change  the 
claimant's  rights  or  the  obligations  of  the  state,  and  is  no 
defense  to  the  present  claim.  {Comstock  v.  N.  T,  C  <&  H. 
R.  R.  R.  Co,,  48  Hun,  227.) 

Chas:  F.  Toihor,  attorney-general,  for  respondent.  The 
state  is  not  liable,  in  a  proceeding  against  it,  for  negligence, 
unless  it  has  assumed  such  a  liability  by  positive  statute. 
{Lewis  V.  Stai^^  96  N.  Y.  71.)  For  the  destruction  of  the  old 
sewer,  and  the  taking  possession  of  its  site  for  its  own  struc- 
ture, the  state  was  perhaps  liable  to  make  compensation  in 
damages  to  the  city,  if  the  claim  had  been  filed  within  the 
time  allowed  by  law.  {Mwrks  v.  StaU,  97  N.  Y.  572.)  The 
adjacent  owners  had  no  property  rights  in  the  old  sewer,  for 
the  destruction  of  which  they  would  have  a  claim  against  the 
state.  {Raddiff  v.  Manor,  etc.,  4  N.  Y.  195 ;  Moyer  v. 
iT.  T.  C  R.  R.  Co.,  88  id.  351 ;  rictory  v.  Baker,  67  id. 
866;  Wajle  v.  JT.  F.  C.  R.  R.  Co.,  53  id.  11.)  The  privilege, 
therefore,  which  the  claimant  had  of  draining  his  cellar  into 
this  sewer,  rested  upon  the  license  or  permission  only.  It  was 
not  a  privilege  which  had  ripened  or  could  ripen  into  a  pre- 
scriptive right.  Especially  is  this  true  as  against  the  state. 
(Burhank  v.  Fay,  65  N.  Y.  57 ;  BermoU  v.  People,  99  id. 
101.)  Mere  omissions,  when  not  connected  with  a  legal  duty, 
are  not  the  subject  of  action.  (Wharton  on  Negligence, 
§  82.)  A  suit  will  not  lie,  on  the  part  of  an  individual, 
for  damages  arising  from  the  unskillful  or  defective  con- 
struction of  a  public  sewer,  where  such  damages  result 
directly  to  the  party  injured  by  his  use  of  it  for  his  private 
convenience.     {Nicholson   v.   E.    R.    Co.,   41  N.  Y.   525; 
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SuUon  V.  iT.  r.  C.(&  IT.  R.  R.  B.  Co,,  66  id.  244 ;  Oonr 
verse  v.  Walker,  30  Hun,  596 ;  La/rvwre  v.  Orovm  JPoint 
Iron  Co.,  101  N.  Y.  391 ;  Moyer  v.  JT.  Y.  C  <6  JT.  R.  R. 
R.  Co.,  88  id.  351 ;  SpliUorf  v.  StaU,  108  id.  205.)  The  state 
cannot,  without  its  own  consent,  be  held  legally  or  equitably 
liable  to  an  assignee  for  part,  and  to  the  original  creditor,  or 
other  assignee,  for  another  part  of  the  claim.  {James  v.  City 
of  Newton,  142  Mass.  366 ;  Palmer  v.  MerriU,  6  Cush.  282 ; 
MvJford  V.  Hodges,  10  Hnn,  79;  Field  v.  Mayor,  etc., 
6  N.  Y.  188.)  The  claimant's  offer  to  show  by  the  witness 
Kinsinger  that  one  of  the  men  who  went  into  the  sewer 
when  he  came  out  said  "  that  he  found  the  water  above  the 
obstruction  to  be  over  the  top  of  his  rubber  boots ;  two  or 
three  feet  deep,"  was  properly  excluded,  being  mere  hearsay, 
and  no  part  of  the  res  gestm.  (  Waldell  v.  N.  T.  G,  db  H 
R.  R.  R.  Co.,  95  K  Y.  274.) 

Earl,  J.  It  seems  to  us  that  the  claim  rejected  by  the 
Board  of  Claims  is  meritorious  and  has  foundation  in  law. 
There  is  no  conflict  in  the  evidence,  and  all  the  questions  that 
arise  thereon  are  questions  of  law. 

Before  1840  there  was  a  lawful  sewer  in  John  street  con- 
structed for  the  benefit  of  owners  of  lots  upon  that  street, 
and  probably  at  their  expense.  Such  owners  had  the  right  to 
drain  their  lots  into  that  sewer,  and  were  lawfully  doing  so 
when  the  state,  in  or  about  1840,  came  there  and  took  up  that, 
sewer  and  substituted  its  sewer  in  the  place  thereof.  There 
was  no  other  sewer  in  that  street  but  the  state  sewer,  and  it  was 
practically  impossible  to  have  any  other  there;  and  there 
was  no  way  to  drain  the  lots  upon  that  street,  except  into  that 
sewer.  If  it  had  been  necessary  for  the  purposes  of  the  state 
that  it  should  have  the  exclusive  right  of  a  sewer  in  that  street 
and  its  exclusive  use,  it  would  have  been  necessary  for  the 
state  to  condemn,  by  the  exercise  of  the  power  of  eminent 
domain,  the  interests  and  easements  of  the  property  owners 
in  so  much  of  the  street  as  was  needed  for  the  sewer.  It 
could  not  have  taken  the  land  and  destroyed  the  right  of 
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drainage  without  making  compensation  to  the  abutting  owners. 
There  is  no  claim  that  the  state  took  any  condemnation  pro- 
ceedings, and  it  is  clear  that  it  did  not  intend  to  acquire  any 
exclusive  use  of  a  sewer  in  that  street.  It  constructed  the 
sewer  not  only  for  its  use,  but  also  for  the  use  of  the  lot 
owners.  The  use  of  the  sewer  for  draining  the  adjoining 
lots  was  perfectly  consistent  with  the  purposes  of  the  state, 
and  it  is  clear  that  all  it  intended  to  do  was  to  substitute  its 
sewer,  a  larger  one,  in  the  place  of  the  city  sewer.  It  can- 
not be  assumed  that  it  intended  to  do  an  unnecessary  injury 
to  the  property  owners.  So,  finding  the  drains  from  the 
adjoining  lots  into  the  city  sewer,  the  agents  of  the  state,  in 
constructing  the  state  sewer,  left  openings  therein  for  such 
drains,  and,  probably,  for  other  drains  which  had  not  before 
existed  at  such  places  as  the  property  owners  pointed  out. 
These  openings  were  left  not  merely  to  give  a  license  to  the 
property  owners  to  drain  their  lots  through  them  into  the 
sewer,  but  in  recognitioli  of  an  existing  right  of  drainage, 
and  in  the  discharge  of  a  duty  the  state  owed  to  the  lot 
owners.  No  other  view  is  consistent  with  the  facts.  Having 
thus  constructed  the  sewer  with  these  openings,  the  state  was 
bound  to  use  reasonable  care  in  keeping  the  sewer  in  repair 
and  in  its  management. 

From  1840  to  1876,  the  claimant  suffered  no  damage  from 
the  sewer.  In  the  latter  year  water  came  from  the  sewer  into 
the  basement  of  the  claimant's  store,  and  the  state  had  notice 
of  it.  The  water  could  be  set  back  through  the  drain  only  by 
some  obstruction  to  the  flow  of  the  water  in  the  sewer.  The 
state  took  no  action  to  repair  the  sewer  or  to  remove  the  obstruc- 
tion. In  1877,  the  water  was  again  set  back  through  the 
drain  and  the  obstruction  was  then  discovered  by  the  claimant 
and  removed.  Thus  the  state  failed  in  its  duty  to  the  claimant. 
It  cannot  be  said  in  answer  to  the  claim  of  the  claimant  that 
he  would  have  suffered  no  damage  if  his  drain  had  not  been 
thus  connected  with  the  sewer,  because  Be  had  the  right,  upon 
the  facts  as  they  now  appear,  to  have  his  drain  there,  and  it 
was  the  duty  of  the  state  to  keep  the  water  which  it  din- 
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charged  into  the  sewer,  from  being  dammed  up  therein,  and 
forced  back  into  the  drain.  It  owed  the  same  duty  which  a 
city  owning  a  sewer,  and  charged  with  the  duty  of  keeping  it 
in  repair,  owes  to  abutting  owners.  {Barton  v.  City  of 
iSyracuse,  36  N.  Y.  54 ;  Nima  v.  City  of  Tray,  59  id.  500.) 

Our  conclusion,  therefore,  is  that  the  award  of  the  Board 
of  Claims  should  be  reversed,  and  a  new  hearing  ordered,  costs 
to  abide  event. 

All  concur. 

Award  reversed. 


Albert  G.  Graham,  Appellant,  v.  Archibald  M.  Graham 
et  al..  Executors,  etc.,  Respondents. 

In  an  account  presented  by  plaintiff  against  the  estate  of  his  father  was 
an  item  of  $2,062.50,  claimed  to  be  the  amount  of  two  certificates  of 
deposit  loaned  by  him  to  his  father  in  July,  1876.  In  an  action  upon 
the  account  against  the  executor  defendants  claimed  and  gave  evidence 
tending  to  show  that  the  certificates  were  delivered  by  plaintiff  to  their 
testator  in  part  payment  of  an  indebtedness  to  him,  incurred  in  1865; 
this  indebtedness  plaintiff  claimed  he  paid  in  1866.  On  the  trial  defend- 
ants called  M.  as  a  witness  and  were  permitted  to  prove  by  him  that 
plaintiff  in  1878,  after  the  de&th  of  his  father,  procured  witness  to  draw  a 
receipt  under  date  of  April  4, 1866,  to  which  plaintiff  was  to  procure  the 
signature  of  his  father  to  be  forged,  acknowledging  receipt  by  the  latter 
of  $6,681.44  to  be  applied  in  settlement  of  said  indebtedness.  Hdd,  no 
error;  that  the  testimony  of  M.  tended  to  establish  the  existence  of  the 
indebtedness  and  that  it  was  unpaid  in  1878  ;  and  it  also  strengthened 
defendant's  evidence  that  the  certificates  were  not  transferred  as  a  loan 
but  as  a  payment. 

Also,  hdd,  it  did  not  affect  the  materiality  of  the  evidence  that  the  scheme 
of  forgery  was  originally  concocted  to  aid  plaintiff  in  another  suit  then 
pending. 

(Argued  October  26,  1888;  decided  November  27,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  April  17,  1886,  which  affirmed  a  judgment  in  favor  of 
defendants,  entered  upon  the  report  x)f  a  referee. 
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This  action  was  brought  against  defendants  as  executors  of 
the  estate  of  Henry  Graham,  deceased,  the  father  of  plaintiff, 
npon  an  account  presented  by  him  against  said  estate,  which 
had  been  rejected  by  the  executors.  Among  the  items  of  the 
account  was  one  for  $2,062.50,  claimed  by  plaintiff  to  be  the 
amount  of  two  certificates  of  deposit  loaned  by  him  to  his 
father  July  24,  1866.  Defendants  claimed  that  the  certificates 
were  transferred  in  part  payment  of  an  indebtedness  of  plaint- 
iff to  his  father.  It  .appeared  that  in  1865  the  plaintiff,  who 
had  entered  into  a  contract  with  one  Peckham  for  the 
purchase  of  a  farm,  assigned  the  same  to  his  father  as 
aecurity  for  the  payment  of  two  mortgages  upon  the  farm, 
which  had  been  taken  up  by  the  latter  and  assigned  to  him, 
and  for  advances  made  by  him  in  paying  the  balance  due 
Peckham  on  the  contract.  The  amount  of  these  advances 
was  $6,681.44.  Peckham,  at  the  request  of  the  father,  con- 
veyed the  farm  to  Eliza  Graham,  the  wife  of  the  latter,  who 
held  the  title  at  the  time  of  his  death.  After  such  death 
plaintiff  commenced  an  action  against  Eliza  Graham  to  com- 
pel a  conveyance  of  the  farm  to  him,  he  claiming  that  the 
advances  had  been  pdid  by  him.  The  defendants  herein 
called  one  Miller  as  a  witness  and  were  permitted  to  prove  by 
him,  under  objection  and  exceptions,  the  facts  stated  in  the 
opinion. 

ff.  V.  Rowland  for  appellant. 

Yamdertihurg  &  Saxton  for  respondents.  Any  circum- 
stance disclosing  conduct  on  the  part  of  the  plaintiff,  incon- 
sistent with  the  fact  of  defendants'  indebtedness  to  him,  raises 
a  presumption  against  the  existence  of  the  fact.  {SoAjoyer  v. 
Warner,  \^  Barb.  282-285.)  The  question,  "  Will  you  state 
whether  you  did  or  did  not  deliver  this  $5,500  to  Jacob  Wal- 
druff  ? "  was  incompetent  under  section  829  of  the  Code,  as  it 
involved  a  transaction  between  plaintiff  and  his  father.  {Brogue 
V.  iMrd,  67  N.  Y.  495 ;  Olwer  v.  FreUgh,  36  Hun,  633 ; 
Holcomh  V.  Eolcomh,  95  N.  Y.  317,  326.)  The  admission  of 
a  conversation  between  witness  and  defendants'  testator,  about 
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which' the  witness  was  not  competent  to  speak,  but  which  did 
not  prejudice  defendants,  is  not  ground  for  reversal.  (Botiy 
land  V.  Segeman,  1  Hun,  491.) 

Andrews,  J.  The  referee  rejected  the  claim  made  by  the 
plaintiff  against  the  estate  of  his  father  as  fictitious  and 
fraudulent,  and  the  evidence  fully  justifies  his  conclusion 
The  only  point  urged  for  the  reversal  of  the  judgment,  which 
has  any  color  of  plausibility,  arises  on  the  exception  to  the 
admission  of  the  testimony  of  Miller,  to  the  effect,  that  in 
December,  1878,  after  the  death  of  Henry  Graham,  the 
plaintiff  procured  Miller  to  draw  a  receipt  in  his  handwriting, 
under  date  of  April  4,  1866,  to  which  the  plaintiff  was  to 
procure  the  signature  of  Henry  Graham,  to  be  forged, 
acknowledging  the  receipt  by  Henry  Graham  from  the 
plaintiff,  in  behalf  of  the  plaintiff's  wife,  of  the  sum  of 
$6,681.44,  to  be  applied  to  satisfy  the  mortgages  on  the  Peck- 
ham  farm,  and  the  balance  due  Peckham  on  the  plaintiff's 
contract  for  its  purchase.  The  contract  had  been  assigned  by 
the  plaintiff  to  Henry  Graham  in  1865,  who  held  it  as  security 
for  the  mortgages  taken  up  by  him,  and  for  advances  in  paying 
the  balance  due  Peckham  on  the  contract.  The  conveyance 
from  Peckham  was  thereafter  made  to  the  wife  of  Henry 
Graham  at  the  request  of  the  latter. 

The  testimony  of  Miller  was  material  to  the  issue.  The 
plaintiff's  account  against  the  estate  of  his  father  consisted  of 
a  large  number  of  items  for  property  sold  and  money  lent  and 
advanced.  Among  the  items  was  one  for  $2,062.50,  claimed 
by  the  plaintiff  to  represent  two  certificates  of  deposit  for 
$1,000  each,  and  interest  to  July  24,  1876,  which,  on  that 
day,  he  loaned  to  his  father,  Henry  Graham.  Several  wit- 
nesses were  called  by  the  plaintiff  to  establish  this  claim. 
The  defendants,  on  the  other  hand,  gave  evidence  tending 
to  show  that  the  two  certificates  were  transferred  to  Henry 
Graham  to  apply  on  the  farm  debt,  and  the  referee  found  tins 
to  have  been  the  fact.  The  evidence  of  Miller  of  the  scheme 
on  the  part  of  the  plaintiff  to  show  by  a  forged  receipt  that 
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this  debt  was  paid  in  1866,  if  credited,  tended  both  to  establish 
the  existence  of  the  farm  debt,  and  also  that  it  was  unpaid  in 
1878,  when  the  scheme  was  concocted.  It  also  strengthened 
the  direct  evidence  that  the  certificates  were  not  transferred  to 
Henry  Graham  as  a  loan,  bnt  asa  payment,  since  it  showed  that 
there  was  a  debt  owing  at  that  date  by  the  plaintifE  to  his  father. 
If  the  plaintifE  was  then  owing  a  debt  of  many  thousands 
of  dollars  to  his  father  which  had  existed  since  1866,  it  was  a 
circumstance  bearing  upon  plaintiffs  claim  that  in  1876  his 
father  was  borrowing  from  him.  It  does  not  affect  the 
materiality  of  the  evidence  that  the  scheme  of  forgery  was 
originally  concocted  to  aid  the  plaintiff  in  his  suit  brought 
after  his  father's  death  to  cx>mpel  his  mother  and  his  brother 
Archibald  to  convey  the  farm  to  him.  The  transaction  was 
axL  admission  which  was  relevant  to  the  issues  in  this  case. 
The  argument  of  the  appellant's  counsel  is  based  upon  the 
assumption  that  the  evidence  was  admitted  to  contradict  the 
item  of  $2,000  in  the  account  charged  in  May,  1874.  But 
this  is  a  misapprehension. 

We  find  no  error  in  the  judgment  and  it  should,  therefore, 
be  affirmed. 

All  concur. 

Judgment  affirmed. 
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The  People  ex  rel.  The  Mayor,  Aldbembn  and  Commonalty     '-— 2? 

OF  the  City  of  New  York,  Respondent,  v.  The  Boabd  of 
Assessors  of  the  Cmr  of  Brooklyn  et  aL,  Appellants. 

The  property  of  a  municipality,  acquired  and  held  for  goyemmental  and 
public  uses,  and  used  for  public  purposes,  is  not  a  taxable  subject  within 
the  purview  of  the  tax  laws,  unless  specially  included. 

This  exemption  does  not  depend  upon  the  origin  of  the  title  of  the  muni- 
cipality, or  the  location  of  the  property,  but  applies  whether  it  was 
acquired  by  purchase  or  voluntary  grant,  or  as  the  product  of  taxation, 
or  whether  the  property  is  situated  within  or  without  the  territorial  limits 
of  the  municipality . 

Sickels— Vol.  LXYI.     64 
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In  proceedings  to  review  by  certiorari  the  determination  of  the  Boaid  of 
Assessors  of  the  city  of  Brooklyn  in  assessing  for  taxation  certain  premises 
used  as  a  ferry  landing-place,  it  appeared  that  the  city  of  New  York  has 
occupied  by  its  agents  and  trustees  for  two  hundred  and  fifty  years,  under 
a  conceded  title,  the  said  landing-place,  and  used  it  for  the  convenienoe  of 
the  public  as  an  incident  to  a  ferry  franchise  granted  to  it.  HM,  that 
the  authority  conferred  and  the  duty  imposed  by  the  grant  of  the  ferry 
franchise  presupposes  the  right  to  acqmre  what  was  essential  to  its  opera- 
tion and  to  maintain  the  ferry,  and  as  it  could  not  be  operated  without 
a  landing  on  the  Brooklyn  side,  the  franchise  conjoined  with  the  owner- 
ship of  the  landing,  constituted  a  ferry  property  belonging  to  New  York, 
devoted  to  public  use,  and  so  that  it  was  not  taxable. 

Also,  TuHd,  the  fact  that  the  city  of  New  York  operates  the  ferry  through 
lessees  and  derives  revenue  from  the  rental,  and  not  by  its  own  opera- 
tion of  the  ferry,  did  not  make  the  franchise  or  the  landing  taxable. 

(Argued  November  26,  1888;  decided  December  4,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  December  14, 
1887,  which  affirmed  an  order  of  Special  Term,  which  set 
aside  and  vacated  on  certiorari  the  decision  of  the  Board  of 
Assessors  of  the  city  of  Brooklyn  in  assessing  certain  premises 
in  said  city,  owned  by  the  relator  and  used  and  occupied  as  a 
landing  for  the  Fulton  street  ferry  and  leased  by  it  to  the 
Union  Ferry  Company.    (Reported  below,  47  Hun,  383.) 

The  facts,  so  far  as  material  to  the  questions  discussed,  are 
stated  in  the  opinion. 

Almet  F.  Jenha  for  appellant.  If  taxable  the  land  is  properly 
taxed  in  the  city  of  Brooklyn.  {Lake  v.  CHiy  of  Brooklyn^ 
43  Barb.  54 ;  Orr  v.  Oily  of  Brooklyn,  36  N.  Y.  661.)  The 
land  is  taxable.  It  is  not  exempted  by  express  statutory  terms. 
(E.  S.  part  1,  tit.  1,  chap.  13 ;  Laws  of  1881,  chap.  293.)  This 
property  right  has  been  judicially  construed,  and  the  property 
held  to  be  such  as  is  liable  to  taxation  as  to  the  city  of  New 
York.  {Dtmninff  v.  Roerne,  6  Wend.  655 ;  BriMon  v.  Mayor, 
etc.,  21  How.  tr.  251 ;  People  v.  Mayor,  etc,,  32  Barb.  102 ; 
Benson  v.  Mayor,  etc.,  10  id.  223.)  The  fact  that  this  land  is 
rented  out  with  the  ferry  rights  does  not  exclude  it  from  tax- 
ation.    {Hocheeter  v.  Btish,  80  N.  Y.  306,  307 ;    People  ex 
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rel.  V.  Forresty  97  id.  101.)  A  municipal  corporation  may  hold 
property  in  either  one  of  two  capacities.  If  for  the  purpose 
of  municipal  government,  or  as  necessary  and  useful  for  that 
purpose,  it  is  not  taxable ;  if  it  is  used  by  the  city  or  enjoyed 
by  it  in  a  social  or  commercial  capacity,  or  for  its  own  profit, 
it  is  taxable.  {BaUey  v.  Mayor ^  etc.^  3  Hill,  531 ;  Lloyd  v. 
Mayor ^  etc.,  5  K  T.  369 ;  Cooley  on  Tax.  173;  Bochestery. 
Rush,  30  N.  Y.  302, 310 ;  People  ex  rel.  R.  R.  Co.  v.  Batchelor, 
53  id.  128,  141 ;  Dillon  on  Mun.  Corp.  571 ;  United  States  v. 
R.  R.  Co.,  17  Wall.  322-332;  Louisville  y.  Comm.,  1  Duval, 
295.)  There  is  no  such  unity  between  the  ferry  franchise  and 
the  realty  as  make  an  exemption  of  the  franchise  from  tax- 
ation carry  exemption  to  the  realty.  {Smith  v.  Mayor,  etc., 
68  K  Y.  552-555;  Rens(m  v.  Mayor,  etc.,  10  Barb.  223; 
People  V.  Mayor,  etc,  32  id.  102.) 

Frederic  A.  Wa/rd  for  respondent.  A  municipal  corporar 
tion  is  a  political  body,  and  as  such  one  of  the  agencies  of 
government,  and  is,  therefore,  exempt  from  taxation.  (Dillon 
on  Munic.  Corp.  [3d  ed.]  614,  §  773 ;  Cooley  on  Taxation,  132, 
note ;  Collectcyr  v.  Day,  11  Wall.  113 ;  Stais  v.  Gaffney,  34 
N.  J,  Law  Rep.  131-133 ;  U.  S.  v.  R.  R,  Co.,  17  Wall.  322 ; 
Leonard  v.  City  of  Brooklyn,  71  N.  Y.  498  ;  Darlington  v. 
Mayor,  etc.,  31  id.  164 ;  City  of  Rochester  v.  Town  of  Rush, 
80  id.  309  ;  Town  of  West  Hartford  v.  Bd.  of  Water  Comrs., 
44  Conn.  360 ;  People  v.  Doe,  36  CaL  220 ;  Worcester  County 
Case,  116  Mass.  193 ;  Waylandv.  Cotmty  Comrs.  of  Middlesex, 
4  Gray,  500 ;  2  Dillon  on  Munic.  Corp.  717,  note  to  §  615  a , 
Mayor,  etc.,  v.  Bk.  of  Tennessee,  1  Swan.  269 ;  City  of  Louis- 
mile  V.  Comm.,  1  Duval,  297 ;  People  ex  rel.  MiUs  Water  Works 
Co.  V.  Forrest,  97  N.  Y.  97.)  The  assessed  premises  are  not 
held  by  the  city  of  New  York  as  private  property.  (  U.  S.  v. 
R.  R.  Co.,  17.  Wall.  334.)  No  property  of  the  city  of  New 
York  can  be  named,  which  is  more  absolutely  public  in  its 
necessity,  nature  and  uses  than  the  Fulton  ferry.  {Benson 
V.  Mayor,  etc,^  10  Barb.  245 ;  Starin  v.  Mayor ^  etc.,  106 
N.  Y.  19 ;  3  Kent's  Com.  458 ;   Mayor,  etc.  v.  Furze,  3  Hill, 
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612.)  The  fact  that  the  ferry  is  operated  by  the  relator, 
through  their  lessees,  the  Union  Ferry  Company,  for  a  com- 
pensation agreed  on,  does  not  change  its  character  and  make 
it  private  property.     {Benson  v.  May  or  ^  etc,^  10  Barb.  223.) 

Andrews,  J.  We  deem  it  unnecessary  to  examine  at 
length  the  questions  presented  by  this  record  in  view  of  the 
elaborate  and  satisfactory  opinions  pronounced  at  the  Special 
and  General  Terms,  and  shall  content  ourselves  with  a  brief 
statement  of  what  seem  to  us  controlling  considerations  which 
justify  and  require  an  affirmance  of  the  orders  below. 

It  is  to  be  taken  as  a  conceded  fact  that  the  title  to  the 
landing  place  at  the  foot  of  Fulton  street,  Brooklyn,  which  is 
the  subject  of  the  assessment,  is  vested  in  the  mayor,  alder- 
men and  commonalty  of  the  city  of  New  York.  The  tax 
proceedings  are  based  on  this  assumption.  In  what  manner 
or  at  what  precise  time  the  city  of  New  York  acquired 
title,  does  not  appear.  The  ferry  (now  known  as  Fulton 
ferry),  running  from  this  landing  place  to  the  city  of  New 
York,  is  recognized  in  the  Dongan  charter  as  in  existence 
when  that  charter  was  granted.  In  the  protest  of  the  mayor, 
Aldermen  and  commonalty  of  the  city  of  New  York,  presented 
to  Lord  Combury  in  1707,  against  granting  the  petition  of 
one  Seberingh  for  a  ferry  franchise  between  Nassau  Island 
-and  the  city,  it  is  alleged  that  the  city  of  New  York  had 
possessed  and  enjoyed  the  franchise  of  operating  a  ferry 
between  Nassau  Island  and  the  city  of  New  York  for  seventy 
years  prior  to  that  time,  and  the  protest  refers  to  the  landii^g 
place  on  Nassau  Island,  used  in  connection  therewith,  locating 
it  at  the  point  where  the  landing,  which  is  the  subject  of  the 
tax  in  question,  now  i&  The  commencement  of  this  period  of 
seventy  years  antedates  the  Dongan  charter  nearly  fifty  years 
The  words  of  grant  of  the  ferry  privilege  to  the  city  of 
New  York  in  the  Dongan  charter  of  1686,  and  in  the  Corn- 
bury  charter  of  1708,  and  also  in  the  Montgomerie  charter  of 
1730,  operated  by  way  of  confirmation  of  existing  rights,  and 
were  not  the  foundation  of  the  city's  title  to  the  franchise  or 
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the  landing  place.  The  city  of  New  York,  therefore,  under 
an  admitted  title,  the  origin  of  which  is  not  disclosed,  has  for 
a  period  of  two  hundred  and  fifty  years,  occupied  by  itself, 
its  agents,  or  lessees,  the  present  landing  place  in  Brooklyn, 
and  used  it  for  the  convenience  of  the  public  and  as  an  inci- 
dent to  the  ferry  franchise. 

We  think  the  landing  place  was  not  taxable,  upon  the  prin- 
ciple that  property  of  a  municipality  acquired  and  held  for 
governmental  and  public  uses,  and  used  for  public  purposes, 
is  not  a  taxable  subject  within  the  purview  of  the  tax  laws, 
unless  specially  included.  It  would  probably  be  competent 
for  the  legislature  to  make  the  landing  place  taxable  in  Brook- 
lyn, but  not  having  done  so,  in  terms  or  by  necessary  implica- 
tion, the  power  to  tax  the  landing  cannot  be  spelled  out  from 
general  words,  subjecting  to  taxation  all  real  and  personal 
property  within  the  state..  This  principle  of  construction  is 
well  settled.  It  proceeds  upon  obvious  public  considerations. 
There  would  be  manifest  incongruity  in  subjecting  to  taxation, 
for  public  purposes,  property  dedicated  to  or  acquired  under 
legislative  authority  for  public  and  governmental  use.  We 
do  not  think  that  the  principle  that  municipal  property, 
devoted  to  public  uses,  is  not  taxable,  unless  expressly  made 
so  by  statute,  depends  upon  the  origin  of  the  title,  whether 
acquired  by  purchase  or  voluntary  grant,  or  as  the  product  of 
taxation,  nor  upon  its  locality,  whether  situate  within  or  with- 
out the  territorial  limits  of  the  municipality.  These  con- 
siderations may  be  important  in  some  cases.  We  prefer, 
however,  to  express  no  opinion  on  the  question  whether  there 
is,  in  principle,  a  distinction  between  taxation  of  the  property 
of  a  municipality  strictly  devoted  to  public  uses,  and  property 
which  it  owns,  though  not  acquired  for  a  public  use,  although 
it  may  be  held,  on  the  general  trust,  applicable  to  all  property 
of  the  corporation,  but  the  acquisition  or  holding  of  which  has 
no  essential  connection  with  the  public  functions  of  the  munici- 
pality. It  is  conceivable,  we  suppose,  that  the  city  of  New 
York  might,  in  satisfaction  of  a  debt,  or  upon  some  other  con- 
sideration, acquire  a  building  lot  in  Brooklyn,  which  was  not 
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and  could  not  be  specifically  devoted  to  any  public  use  of  the 
city  of  New  York.  The  question  which  would  be  presented 
in  such  a  case  is  quite  foreign  to  the  present  one.  The  ferry 
franchise  was  conferred  for  a  public  use.  This  is  clearly- 
recognized  in  all  the  charters..  Its  acceptance  by  the  city 
imposed  a  duty  corresponding  with  the  privilege  granted- 
The  duty  to  maintain  the  ferry  could  not  be  performed  with- 
out a  landing  place  on  the  Brooklyn  side,  and  authority  con- 
ferred to  maintain  the  ferry  presupposes  the  right  to  acquire 
what  was  essential  to  its  operation.  The  one  thing  is  an 
inseparable  incident  of  the  other,  and  the  franchise  to  main- 
tain the  ferry  in  question,  conjoined  with  the  ownership  of 
the  landing,  constitute  together  a  ferry  property  belonging  to 
the  city,  devoted  to  public  use,  the  revenues  from  which,  by 
ordinance  and  statute,  are  irrevocably  pledged  for  the  payment 
of  the  public  debt.  (City  Ordinances,  art.  6,  §  52.  subd.  6 ; 
Laws  of  1882,  chap.  410,  §§  171;  172.)  The  supposed  hard- 
ship to  the  city  of  Brooklyn  of  exempting  the  landing  from 
taxation  while  the  city  bears  the  burden  of  maintaining  police 
supervision  over  it  as  a  part  of  its  territory,  if  the  hardship 
exists,  is  an  immaterial  circumstance.  But  the  city  of  Brook- 
lyn enjoys  compensating  advantages  ih  the  maintenance  of 
the  ferry,  and  the  legislature,  following  a  policy  long  estab- 
lished, has  not  subjected  the  landing  to  taxation.  The  fact 
that  the  city  of  New  York  operates  the  ferry  through 
lessees  and  derives  its  revenues  from  the  rental,  and  not 
from  the  operation  of  the  ferry  by  its  immediate  agents  and 
servants,  does  not  make  the  franchise  or  the  landing  tax- 
able. It  is  to  be  assumed  that  the  immunity  of  the  property 
from  taxation  was  in  the  contemplation  of  the  parties  when 
the  lease  was  made,  and  was  considered  by  them  in  fixing  its 
terms.  The  tax  is  imposed  on  the  land  as  the  property  of  the 
city,  and  not  on  the  lessees  in  respect  of  their  interest.  Many 
authorities  on  the  question  presented  are  cited  in  the  opinions 
below.  We  refer  to  a  few  of  them,  which  we  think  fully 
.support  the  conclusions  reached.  {Rochester  v.  Town  of  Rushy 
«0  N.  Y.  302 ;  Kmg  v.  Inhabitomts  of  Lmerpool,  7  B.  &  C. 
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61;  Dm^ington  v.  May  or  y  etc.,  31  N.  Y.  164;  Cooley  on 
Taxation,  132,  note ;  T/ie  Mayor,  etc.  v.  Furze^  3  Hill,  612 ; 
Dillon  on  Mun.  Corp.  [3d  ed.]  773,  and  cases  cited.) 

The  orders  of  the  Special  and  General  Terms  should  be 
affirmed. 

All  concur. 

Orders  affirmed. 


Bache   Cunard,   Respondent,   v.  Charles  G.   Franoklyn, 

Appellant. 

In  an  action  for  the  wrongful  detention  and  conversion  of  personal  prop- 
erty, defendant's  answer  denied  the  conversion  and  alleged  that  plaintiff 
placed  the  property  with  him  under  an  arrangement  and  with  power  to 
use  and  invest  it  in  transactions  on  joint  account,  and  that  heavy  losses 
were  incurred  in  the  course  of  defendant's  management  of  the  estate* 
of  all  of  which  plaintiff  had  knowledge  and  was  furnished  with  state- 
ments. No  affirmative  relief  was  asked  by  defendant.  An  application 
for  a  bill  of  particulars  of  the  losses,  referred  to  in  defendant's  answer, 
was  granted.  Edd^  no  error;  that  defendant  by  setting  up  the  losses  in 
his  answer  was  estopped  from  denying  their  materiality  on  the  motion, 
and  that  the  granting  of  the  motion  rested  in  the  discretion  of  the  court. 

The  power  of  the  court  to  order  either  plaintiff  or  defendant  to  furnish  a 
bill  of  particulars  extends  to  all  descriptions  of  actions,  and  the  scope  of 
the  order  is  ordinarily  a  question  of  discretion,  and  so  not  reviewable  on 
appeal. 

(Submitted  November  27.  1888;  decided  December  4,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  March  2,  1888, 
which  affirmed  an  order  of  Special  Term  directing  defendant 
to  furnish  to  plaintiff  a  bill  of  particulars.  (Keported  below, 
49  Hun,  233.) 

The  facts  are  sufficiently  stated  in  the  opinion. 

WHUcmi  Allen  Buder  and  John  Notman  for  appellant. 
If  the  plaintiff  objects  to  the  defense  as  containing  evidence 
in  addition  to  the  matter  properly  pleaded,  his  remedy  was  by 
motion  to  strike  out  the  redundant  matter.  {Al.  Ins.  Co.  y. 
Clevelcmd,  14  How.  Pr.  408;  J^elson  v.  Blanchfidd,  54 
Barb.  630 ;   Parsons  v.  Hughes^  9  Paige,  591 ;  AdaTns  v. 
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Sage,  28  N.  Y.  103.)  The  office  of  a  bill  of  particulars  is  to 
apprise  the  party  of  the  specific  demands  of  his  adversary 
{People  V.  Monroe,  4  Wend.  200) ;  and  to  prevent  surprise 
at  the  trial,  and  enable  the  adversary  to  prepare  for  trial. 
{Mormh  V.  Morrisey,  28  How.  Pr.  101.)  It  is  very  unusual 
to  compel  a  defendant  to  give  a  bill  of  particulars,  except 
where  he  sets  up  an  affirmative  claim.  {TUton  v.  Beecher, 
59  N.  T.*  176 ;  Butler  v.  Mann,  9  Abb.  49 ;  Higgenhotham 
V.  Grem,  25  Hun,  214 ;    Watt  v.   Watt,  2  Eobt  685.) 

WiUia/m  C.  Beecher  for  respondent.  The  order  is  not 
reviewable  in  this  court,  unless  it  clearly  transcends  the  power 
of  the  court  granting  it,  as  defined  by  the  general  course  of 
practice  in  rqgard  thereto.  {Witkowahi  v.  Pa/ramore,  93 
N.  Y.  467;  TUton  v.  Beecher,  59  id.  180;  Dwight  v.  Ger. 
mania  in«.Cb.,84  id.  493.)  The  power  of  the  Supreme  Court 
to  order  bills  of  particulars  extends  to  all  descriptions  of 
actions,  and  it  may  be  exercised  as  well  in  behalf  of  plaintiff 
as  of  defendant.  {Dwight  v.  Ger.  Ins,  Co,,  84  K  Y.  493 ; 
Witkowaki  v.  Pa/ramore,  93  id.  467 ;  Kelsey  v.  Sargent,  100 
id. .  602.)  An  application  for  such  a  bill  is  the  appropriate 
proceeding  where  a  party  seeks  to  be  fully  apprised  of  the 
particulars  or  circumstances  of  time  or  place,  of  the  matters 
set  forth  in  his  opponent's  pleadings.  {TUton  v.  Beecher,  59 
N.  Y.  176 ;  Dwight  v.  Ger.  Jns.Co.,  84  id.  493 ;  Elerhart  v. 
Schuster,  6  Abb.  N.  C.  141.)  A  defendant  may  be  required 
to  serve  a  bill  of  particulars  as  to  matter  set  forth  in  his 
answer,  which  is  effectual  only  as  a  defense,  as  well  as  to 
matter  set.  up  as  a  counter-claim.  {Kelsey  v.  Sargent,  100 
N.  Y.  602.)  A  bill  of  particulars  of  a  defense  may  be 
ordered,  although  the  answer  sets  up  a  general  release. 
{Dissoy  V.  Rust,  46  Super.  Ct.  [J.  &  S.]  374.)  The  order 
granting  a  bill  of  particulars  is  discretionary  with  the  court, 
and  will  not  be  reversed  on  appeal  unless  there  appears  to 
have  been  an  improper  exercise  of  discretion.  {Longden  v. 
Brown,  1  How.  Pr  [K  S.]  338.)  The  scope  of  the  order 
is    also  discretionary,   depending  upon    the    circumstancea 
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( Witkowski  v.  Pa/ramore,  93  N.  Y.  467.)  The  defendant 
must  prove  on  the  trial  not  only  authority,  but  also  that  he 
actually  lost  the  plaintiflPs  money  in  such  transactions.  It  is 
competent  for  the  plaintiff  to  disprove  the  alleged  losses,  and 
to  meet  this  defense  the  plaintiff  is  entitled  to  be  informed  of 
the  particulars  of  such  alleged  losses.  (  Witkowshi  v.  Para- 
morej  93  N.  T.  467 ;  Kelsey  v.  Sargent,  100  id.  602.) 

Gkay,  J.  If  the  court  had  the  power  to  order  a  bill  of 
particulars  in  this  action,  then  its  exercise  of  that  power  will 
not  be  reviewed  by  us.  The  purpose  of  its  exercise,  in  every 
case,  must  be  deemed  to  be,  as  it  was  said  in  Dwight  v.  Ger- 
mania  Insura/nce  Compcmy  (84  N.  Y.  493),  '•'  to  reach  exact 
justice  between  the  parties,  by  learning  just  what  is  the  truth, 
and  to  learn  what  is  the  truth  by  giving  to  each  party  all 
reasonable  opportunity  to  produce  his  omoi  proofs  and  to  meet 
and  sift  those  of  his  adversary."  There  is  no  restriction  upon 
the  power;  it  extends  to  all  descriptions  of  actions,  where 
justice  demands  that  a  party,  whether  plaintiff  or  defendant, 
should  be  apprised  of  the  particulars  of  the  facts  his  adversary 
expects  to  prove ;  and  the  scope  of  the  order  must  ordinarily 
be  a  question  of  discretion  to  be  governed  by  the  circumstances. 
{Dwight  v.  Gerniania  Ins,  Co.^  supra ;  Witkowski  v.  Pa/ra- 
mare^  93  N".  Y.  467.)  Here  the  plaintiff  has  sued  the  defend- 
ant for  the  wrongful  detention  and  conversion  of  personal 
property.  The  defendant  meets  the  claim  by  an  answer, 
which,  while  denying  the  conversion,  also  alleges  that  plaintiff 
placed  his  property  with  defendant  under  an  arrangement  and 
with  power  to  use  and  invest  the  same  in  transactions  on  joint 
account,  and  that  heavy  losses  were  incurred  in  the  course  of 
defendant's  management  of  the  estate ;  of  all  of  which  the 
plaintiff  had  knowledge  and  was  furnished  with  statements. 

No  affirmative  relief  is  asked  by  the  defendant ;  but  he  has 

elected  to  base  his  defense  to  the  claim  upon  such  allegations, 

in  addition  to  the  denial  of  the  charge.     It  may  have  been 

*  unnecessary  to  add  tho^e  allegations  by  way  of  defense ;  but, 
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by  so  doing,  the  defendant  is  estopped  from  denying  their 
materiality  on  this  motion.  Nor  can  he  be  heard  to  com- 
plain, if  the  trial  court  orders  him  to  furnish  the  plaintiflE 
with  the  particulars  of  the  losses  alleged  in  iiis  answer  to 
have  been  incurred,  through  his  transactions  with  the  funds  in 
his  keeping,  personal  knowledge  of  which,  it  is  to  be  pre- 
sumed, is  in  him. 

The  provision  of  the  Code  is  broad  enough  to  eflEect  its 
evident  design  of  investing  the  court  with  the  discretionary 
power  to  compel  a  party  to  furnish  his  adversary  with  further 
information  before  trial,  than  is  contained  in  his  pleading, 
and  we  think  that  power  may  be  exercised  in  such  an  action 
as  this,  when  it  seems  to  the  court  that  justice  requires  its 
exerciBC,  under  the  circumstances  disclosed  by  the  pleadings 
and  moving  papers. 

As  it  does  not  appear  that  the  court  has  transcended  its 
power  in  granting  the  order  appealed  from,  this  appeal  should 
be  dismissed  with  costs. 

All  concur. 

Appeal  dismissed. 


Michael  Sherry,  Appellant,  v.  John  C.  Cary,  Respondent. 

Plaintifl's  complaint  in  an  action  in  a  court  of  record  contained  seven  causes 
of  action,  aggregating  $552.50,  besides  interest.  The  answer,  besides  a 
general  denial,  set  up  two  counter-claims,  aggregating  $561.26,  besides 
interest.  These  grew  out  of  transactions  in  no  way  connected  with  plaint- 
iff's causes  of  action,  and  had  not  in  any  way  been  applied  by  the  parties  in 
reduction  of  plaintiff's  claim.  Upon  the  trial  the  parties  gave  evidence 
in  support  of  each  of  their  respective  claims.  The  jury  brought  in 
special  findings  for  the  plaintiff  on  three  of  the  causes  of  action  amount- 
ing to  $657.84,  and  for  defendant  on  one  of  his  counter-claims  $634.36; 
balance  in  favor  of  plaintiff  $23.50.  Under  the  difection  of  the  trial 
court  they  rendered  a  general  verdict  for  the  plaintiff  for  $23.59.  Held, 
that  the  causes  of  action  and  counter-claim  so  established  were  subsisting 
accounts  between  the  parties  within  the  meaning  of  the  provision  of  the 
Code  of  Civil  Procedure  (§  2863,  subd.  4),  declaring  that  a  justice  of  the 
peace  shall  not  take  cognizance  of  a  civil  action  '*  where  in  a  matter  of 
account,  the  sum  total  of  the  accounts  of  both  parties,  proved  to  the 
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satisfaction  of  the  justice,  exceeds  $400,"  and  as,  therefore,  the  action 

could  not  have  been  commenced  and  tried  in  a  Justice's  Court,  the 

plaintiff  was  entitled  to  coste.    (§  8228,  subd.  8.) 
Sheny  V.  Gary  (28  J.  &  8.  258)  reversed. 

(Submitted  November  27,  1888;  decided  December  4,  1888.) 
Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  December  6,  1887, 
which  affirmed  two  orders  of  Special  Term,  one  denying  a 
motion  on  the  part  of  plaintiff  to  vacate  a  judgment  for 
defendant's  costs  herein,  and  for  a  direction  to  the  clerk  to 
tax  plaintiff's  costs  and  enter  them  in  the  judgment ;  the  other 
denying  a  motion  for  a  retaxation  of  the  costs.  (Reported 
below,  23  J.  &  S.  253.) 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

JSdward  P.  Wilder  for  appellant.  The  plaintiff  is  entitled 
to  costs,  because  the  action  is  one  of  which  no  justice  of  the 
peace  could  have  taken  jurisdiction.  (Code,  §§  2863,  3228, 
subd.  4.)  In  determining  the  right  to  costs,  the  test  ques- 
tion is  whether  defendant's  counter  claims  should  be  regarded 
as  payment  or  as  offsets.  {FuUer  v.  Oonde^  47  N.  T.  89 ; 
I/MancJie  v.  Kirkpdt/rich  8  Civ.  Pro.  343 ;  StUlweU  v.  Staples^ 
3  Abb.  365 ;  Boston  MiUs  v.  JEuU^  1  Sweeney,  359 ;  Gilli' 
land  V.  Campbell,  18  How.  177 ;  Glackin  v.  ZeUer,  52  Barb. 
147 ;  Code,  §  2863,  subd.  4 ;  Grijin  v.  Brown,  35  How  Pr. 
372 ;  Crim  v.  Cronhhite,  15  id.  250 ;  Burdick  v.  Sale,  17 
Week.  Dig.  279.)  For  all  purposes  of  determining  which 
party  is  entitled  to  costs,  the  words  "mutual  accounts"  have 
been  treated  as  equivalent  to  reciprocal  demands  without 
regard  to  the  nature  of  the  demands,  or  wheiher  they  were 
proper  subjects  of  bookkeeping  or  not.  (Angell  on  Lim.  136 ; 
Brady  v.  Durhrow,  2  E.  I).  Smith,  78-81 ;  Ward  v.  Ingra- 
ham,  1  id.  538;  Ex  parte  MiUs  v.  N.  Y.  G.  P.,  10  Wend. 
557 ;  Hayes  Y.O'ReiUy,  8  Civ.  Pro.  357. 

G.  Washboume  Smith  for  respondent.  A  Justice's  Court 
had  jurisdiction  of  the  alleged  causes  of  action.  {Spring 
VaUey  S.  Z.  Co.  v.  Jackson,  2  Sandf.  622 ;  Ex  parte  MiUs  v. 
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iV:  r.  C.  J\  10  Wend.  557.)  The  plaintiflE  waa  bound  to 
show  before  the  clerk,  as  taxing  officer,  not  only  that  the  sum, 
total  of  the  accounts,  as  set  forth  exceeded  $400,  but  also  that 
the  sum  total  of  the  accounts  of  both  parties,  actually  proved 
upon  this  trial,  was  in  excess  of  $400.  (Code  of  Civ.  Pro. 
§  2863,  subd.  4  ;  Thornpson  v.  Green,  82  K  Y.  619 ;  21  Hun, 
259;  Brady  v.  Durhrow,  2  E.  D.  Smith,  78;  Fuller  v. 
Cmde,  47  N.  Y.  89  ;  Griffin  v.  Br(mn,  35  How.  Pr.  372.) 

Eabl,  J.  Tliis  action  was  commenced  in  the  New  York 
Superior  Court,  and  the  complaint  contained  seven  causes  of 
action,  aggregating  $552.50,  as  follows : 

1.  For  commission  on  sale  of  real  estate $135  50 

2.  On  promise  to  pay  plaintiff  his  debt  against 

third  person  if  he  would  not  sue 157  00 

3.  For  money  loaned 25  00 

4.  For  procuring  tenant 50  00 

5.  For  money  expended 63  00 

6.  For  services  as  to  Yanderbilt's  house 50  00 

7.  For  services  in  procuring  tenant 72  00 

The  answer,  besides  denials,  set  up  two  counter-claims, 
aggregating  $561.26,  as  follows:  For  work  done,  $376.06; 
money  received  by  plaintiff  to  defendant's  use,  $185.20.  Tlie 
jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  $23.59. 
Both  parties  claimed  the  costs  of  the  action.  They  were  taxed 
in  favor  of  the  defendant,  and  the  question  for  our  determ- 
ination is  which  party  was  entitled  to  them  ? 

Upon  the  trial  the  plaintiff  gave  evidence  to  support  each 
of  the  causes  of  action  alleged  in  the  complaint,  and  the 
defendant  gave  evidence  to  support  each  of  the  counter-claims 
alleged  in  the  answer.  It  is  undisputed  that  the  jury  came 
into  court  with  their  verdict  in  the  following  form :  "  We  find 
for  the  plaintiff  on  the  first  claim,  with  interest,  $244.34 ;  on 
the  second  claim,  $283.50,  and  the  seventh  claim,  $130.  We 
find  for  the  defendant  on  the  first  claim,  with  interest,  $634.26, 
balance  in  favor  of  the  plaintiff,  $23.59."    Under  the  direction 


1888.]  Sherry  v,  CarY.  517 

Opinion  of  th€^  Court,  per  Earl,  J. 


of  the  trial  judge  the  jury  rendered  a  general  verdict  in  favor 
of  the  plaintiff  for  the  balance,  $23.59  Upon  these  facts  it 
ifi  clear  that  the  plaintiff  was  entitled  to  the  costs  of  the  action. 

It  is  provided,  in  subdivision  4  of  section  2863  of  the  Code, 
that  a  justice  of  the  peace  cannot  take  cognizance  of  a  civil 
action  "  where,  in  a  matter  of  account,  the  sum  total  of  the 
accounts  of  both  parties  proved,  to  the  satisfaction  of  the 
justice,  exceed  $400 ; "  and  in  subdivision  3,  of  section  3228, 
it  is  provided  that  the  plaintiff,  upon  a  recovery  by  him  in  a 
court  of  record,  shall  be  entitled  to  the  costs  of  the  action,  of 
•course,  in  such  a  case.  It  was  incumbent  upon  the  plaintiff 
herein  to  show,  before  he  could  have  tlie  costs  taxed  in  his 
favor,  that  the  sum  total  of  the  account  proved,  to  the  satis- 
faction of  the  jury,  by  both  parties,  exceeded  $400.  This  he 
did  by  the  aflSdavits  of  his  attorney,  and  abstracts  from  the 
stenographer's  minutes  of  the  trial.  It  is  true  that  the  trial 
judge  did  not  permit  a  special  verdict  to  be  entered  specifying 
the  different  items  which  entered  into  the  general  verdict,  and 
the  precise  mode  by  which  it  was  reached.  But,  neverthe- 
less, the  jury  came  into  court  and  rendered  the  special  find- 
ings above  mentioned,  and  they  were  in  no  way  set  aside  or 
annulled  by  any  subsequent  action  of  the  jury.  The  result 
of  the  special  findings  was  finally  entered  as  their  verdict. 
This  was  most  satisfactory  evidence  to  show  that  accounts, 
aggregating  more  than  $400,  had  been  proved  to  the  satisfac- 
tion of  the  jury. 

The  counter-claims  alleged  by  the  defendant  grew  out  of 
independent  transactions  with  the  plaintiff,  were  in  no  way 
connected  with  the  causes  of  action  alleged  in  the  complaint, 
and  had  not,  in  any  way,  been  applied  by  the  parties  in  reduc- 
tion of  the  plaintiff's  claims.  Therefore,  the  causes  of  action 
alleged  in  the  complaint,  and  the  counter-claims  alleged  in  the 
answer,  were,  at  the  time  of  the  trial,  so  far  as  they  were 
established  by  proof,  subsisting  accounts  between  the  parties 
within  the  meaning  of  subdivision  4,  section  2863,  of  the 
Code,  and  the  action  could  not  have  been  commenced  and 
tried  in  Justice's  Court.     {Spring  Valley  S.  cfe    Z!  Co.   v. 
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Jackson,  2  Sandf .  622 ;  Ex  parte  Mille  v.  iT.  T.  Com. 
Pleas.,  10  Wend.,  557;  TjibldcJie  v.  Kirkpa^brick,  8  Civ. 
Pro.  E.  256,  340 ;'  StUweU  v.  Staples,  8  Abb.  365 ;  Boston 
Silk,  etc.,  Mills  v.  Eidl,  1  Sweeney,  359 ;  GillUand  v.  Camp- 
heU,  18  How.  177;  Olackin  v.  ZeOer,  52  Barb.,  147;  Ward 
V.  Ingrahmn,  1  E.  D.  Smith,  538 ;  Brady  v.  Durhrow,  2  id. 
78 ;  FvUer  v.  (7omfo,  47  N.  Y.  80.) 

From  the  opinion  pronounced  at  the  General  Term,  it 
appears  that  costs  were  denied  the  plaintiff  by  that  court, 
on  the  ground  that  he  did  not  show  before  the  clerk,  as  taxing 
officer,  that  the  accounts  proved,  to  tlie  satisfaction  of  the 
jury,  exceeded  $400.  But,  as  we  understand  the  record,  he 
did  make  that  proof.*  *  *  *  And  the  clerk  should  have 
taxed  the  plaintiff's  costs,  and  entered  them  in  the  judgment 
in  his  favor.  {Tompkins  v.  Crreene,  21  Hun,  257  ;  affirmed  in 
this  court,  82  K  Y.  619.) 

We  are,  therefore,  of  opinion  that  the  orders  of  the  Special 
and  General  Terms  should  be  reversed,  the  judgment  in  favor 
of  the  defendant  for  costs  vacated,  and  that  the  clerk  should 
be  directed  to  tax  the  plaintiff's  costs,  who  should  also  recover 
his  subsequent  costs  in  all  the  courts. 

All  concur. 

Ordered  accordingly. 


^^^~~Ji\   Helena  Denneblein,  Respondent,  v.  John    Dennebleik 
et  al.,  and  Richard  Webber,  Purchaser,  Appellants. 

A  Judgment  in  a  partition  suit  directed  a  sale,  the  description  of  the 
premises,  after  giving  the  metes  and  bounds,  closed  thus:  "  (Containing 
thirty-one  acres,  more  or  less."  The  notice  of  sale  contained  the  same 
description.  In  a  hand-bill  issued  before  the  sale  in  the  name  of  the 
referee  appointed  to  sell,  the  boundary  lines  were  omitted  and  the 
premises  briefly  described  as  the  farm  of  D.  "  containing  thirty-one 
acres."    The  sale  took  place  upon  the  premises  and  the  contract  signed 

*  The  omitted  portion  of  the  opinion  states  the  substance  of  the  proof 
on  taxation. 
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by  the  purchaser  contained  the  words  "  more  or  less."  He  sought  to  be 
relieved  from  his  purchase  on  the  ground  that  when  he  bid  he  had  one 
of  the  hand-bills  in  his  possession  and  believed  that  the  premises  con- 
tained thirty-one  acres  when,  in  fact,  they  contained  only  twenty -four 
and  three-quarters.  Held,  that  the  purchaser  was  chargeable  with  negli- 
gence in  failing  to  obtain  full  and  accurate  information,  and  so  relief 
was  properly  denied;  also,  that  the  matter  was  one  resting  in  the  discre- 
tion of  the  court  below  and  was  not  reviewable  here. 

(Argued  November  27,  1888;  decided  December  4,  1888.) 

Appeals  by  Richard  Webber,  purchaser,  from  orders  of 
the  General  Term  of  the  Supreme  Court  in  the  second 
judicial  department,  one  dated  December  13,  1887,  whict 
affirmed  an  order  of  Special  Term  denying  a  motion  of  said 
purchaser  to  be  released  from  his  purchase ;  the  other  made 
February  14,  1888,  which  affirmed  an  order  of  Special  Term 
directing  a  resale,  etc.     {Mem,  of  decision  below,  46  Hun,  561.) 

On  the  5th  day  of  February,  1887,  a  judgment  in  partition 
was  rendered  herein,  directing  referee  Banks  to  sell  at  public 
auction,  in  the  usual  manner,  premises  described  as  follows : 
"  All  that  certain  piece  or  farm  of  land  bounded  and  described 
in  a  deed  of  conveyance,  f roni  Josiah  Briggs  and  wife  to 
George  Dennerlein,  bearing  date  the  10th  day  of  February, 
1866,  as  follows,  to  wit :  All  that  certain  piece  or  farm  of 
land  situate,  Ijdng  and  being  in  the  town  and  county  of  West- 
chester and  state  of  New  York,  bounded  as  follows :  Beginning 
at  the  Bear  Swamp  lane,  leading  from  Westchester  to  the 
Snuff  Hills  on  Bronx  river,  at  the  south-west  comer  of  the 
land  adjoining  the  land  late  of  Thomas  Baxter,  but  now  of 
Michael  and  Andrew  Dunn ;  thence  running  northerly,  as  the 
stone  fence  now  stands,  twenty-one  chains  and  fifteen  links ; 
thence  easterly  to  a  sharp  rock ;  thence  south-easterly  in  a 
straight  line  through  the  woods  to  the  land  late  of  Simon 
Paul,  but  now  of  James  Hauxhurst ;  thence  running,  as  the 
fence  now  stands,  southerly  to  the  lands  late  of  John  Oakley ; 
thence  running  along  the  said  lands  south-westerly,  as  the  fence 
now  stands,  to  a  white  oak  stump  at  the  aforesaid  road ;  thence 
westerly  along  the  Bear  Swamp  road  to  the  place  of  beginning, 
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containing  thirty-one  acres,  be  the  same  more  or  less,  being  the 
same  premises  which  were  conveyed  by  Frederick  Ryer  and 
wife  to  Josiah  Briggsby  deed,  dated  April  1,  1865."  In  pur- 
suance thereof  he  gave  notice  on  the  11th  of  February, 
1887,  by  posting  an  advertisement,  that  he  would  sell  tlie 
premises,  which  were  described  as  in  the  judgment,  on  the 
twenty-eighth  of  March  then  next.  At  the  sale  then  made 
Richard  Webber  became  the  purchaser  at  the  price  of  $15,000, 
and  paid  ten  per  cent,  after  subscribing  conditions  of  sale  by 
which  it  was  provided  that  the  balance  of  the  bid  should  be  paid 
on  the  twenty-third  of  April,  and  in  default  thereof  the  prem- 
ises should  be  again  put  up  for  sale  under  the  direction  of  the 
referee,  with  or  without  application  to  the  court,  as  he  might 
elect,  and  "  the  purchaser  held  liable  for  any  deficiency " 
resulting  therefrom,  and  the  costs  and  expenses  of  the  resale. 
The  purchaser  did  fail  to  pay  the  remainder  of  the  purchase- 
money,  and  applied  to  the  court  for  an  order  releasing  him 
from  the  bid,  discharging  him  from  all  claim  in  the  premises, 
and  directing  the  referee  to  repay  to  him  the  ten  per  cent, 
and  also  his  costs  and  expenses,  amounting  to  $470.  The 
court  denied  the  motion,  and  on  apphcation  of  the  plaintiff 
directed  a  resale,  and  "  that  the  purchaser  at  the  first  sale  pay 
the  deficiency  resulting  therefrom." 

L,  En  Prendergast  for  appellant.  The  fact  of  the  purchase 
having  been  made  at  judicial  sale  leaves  the  purchaser  entirely 
without  blame,  because,  not  under  any  duty  to  inquire,  being 
entitled  to  rely  on  the  representations  made  at  the  auction  and 
sale.  {Paine  v.  Upton,  87  N.  Y.  327.)  The  facts  attending 
and  preceding  the  sale  here  make  a  case  of  representation,  after- 
wards discovered  to  be  untrue  and  which  affected  the  purchase, 
and  because  of  which  the  purchaser  should  be  relieved.  {Paine 
V.  Upton,  87  N.  Y.  331,  332  ;  WiUon  v.  RandM,  67  id.  342 ; 
Belknap  v.  Sealey,  14  id.  151.)  Courts  may  relieve  purchasers 
against  mere  accidents,  mistakes  or  hardships.  {Fisher  v.  Her- 
aey,  78  N.  Y.  387  ;  Fairchild  v.  FairchUd,  59  How.  Pr.  351 ; 
Atu.  Ins.  Co,  V.  Sim^rs,  3  Ch.  Sent.  70 ;  Marsh  v.  Rirlyway,  18 
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Abb.  Pr.  262 ;  Veeder  v.  Fonda,  3  Paige,  94 ;  Zaiffht  v.  Pdt, 
1  Edw.  577.)  A  good  objection  to  the  title  offered  was  that 
the  referee  failed  to  publish  for  liens,  and  that,  therefore,  cer- 
tain liens,  to  wit :  The  claims  of  creditors  of  George  Denner- 
lein,  deceased,  are  not  barred  by  the  sale.  (Code,  §§  1562, 
1621.)  The  court  will  relieve  a  purchaser  where  title  is  doubt- 
ful or  imperfect,  although  probable  that  he  may  never  be  dis- 
turbed. (Zee  V.  Zee^  27  Hun,  1 ;  People  v.  Knick,  Z.  Ins.  Co., 
66  How.  Pr.  115 ;  Beckenburgh  v.  NaUy,  32  Hun,  161 ; 
Fleming  v.  Bumho/m^  100  N.  Y.  1 ;  Weeks  v.  Tomes,  16 
Hun,  349 ;  76  N.  T.  601.)  Where  gross  unfairness  would 
result  if  the  purchase  should  be  enforced,  the  court  lays  hold 
of  minor  irregularities  for  the  purpose  of  relief.  {CJiapman 
v.  Boetcher,  27  Hun,  606.)  Mr.  Webber  should  have  been 
discharged  from  his  purchase  and  been  returned  the  ten  per 
cent  he  paid.  {In  re  Cavanagh,  14  Abb.  Pr.  261 ;  Rogers  v. 
McLean,  31  Barb.  304.) 

H.  C.  Henderson  for  respondent.  The  purchaser  has 
accepted  the  premises  and  entered  into  possession  as  the  owner 
thereof,  and  has  shown  no  reason  why  he  should  be  released 
from  his  contract.  {Morris  Canal  Co.  v.  Eminett,  9  Paige, 
168 ;  Faure  v.  Martin,  3  Seld.  210 ;  Marvin  v.  Bennett,  26 
Wend.  169 ;  Stebhins  v.  Eddy^  4  Mason,  414.)  The  purchaser 
should  furnish  affirmative  evidence  of  liens  and  ask  to  have 
them  removed,  or  that  he  be  reUeved  from  the  obligations 
incurred  by  him  as  such  purchaser.  Until  this  is  done  he  pre- 
sents no  case  for  the  interference  of  the  court.  {Noble  v. 
Cromwell,  27  How.  Pr.  293.)  The  claim  of  the  widow  for 
dower  is  superior  to  any  claim  against  the  estate  of  the  deceased, 
and  the  sale  of  the  real  estate  to  satisfy  her  dower  divests  the 
lands  from  the  liens  of  such  claims.  {Higbie  v.  WesUake,  14 
N.  Y.  281,  285.)  The  advertisement  by  the  executor  or 
administrator  for  claims  under  the  statute  does  not  in  any  way 
affect  a  claim  unless  presented  and  rejected.  (Code  of  Civ. 
Pro.  §  2750.) 

SicKELs  —Vol.  LX VI.     ^^ 
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Danfobth,  J.  The  grounds  assigned  by  the  purchaser  for  the 
mterference  of  the  court  were(l.)  his  belief  at  the  time  he  bid 
that  the  described  premises  consisted  of  thirty-one  acres,  whereas 
as  he  afterwards  ascertained,  they  contained  only  twenty-four 
and  three-quarters  acres ;  (2.)  the  omission  of  the  referee  to 
advertise  for  liens  on  the  premises.  It  appears  that  in  addition 
to  the  notice  of  sale  already  referred  to,  a  handbill  was  issued  on 
the  seventh  of  March  in  the  name  of  the  referee,  in  which 
the  lines  of  boundary  were  omitted  and  the  premises  briefly 
described  as  the  farm  of  "  the  late  John  Dennerlein,  containing 
thirty-one  acres."  The  plaintiff  says  he  had  one  of  these  hand- 
bills in  his  possession  and  in  bidding  relied  upon  the  statement 
of  quantity  contained  therein.  It  differs  from  the  advertise- 
ment and  from  the  description  of  quantity  in  the  contract 
signed  by  himself  and  by  the  referee,  in  that  the  latter  contains 
the  words  "  more  or  less."  It  does  not  appear  that  he  had  not 
seen  at  an  earlier  time  the  original  and  legal  advertisement  con- 
taining those  qualifying  words. 

It  is  plain  that  the  official  advertisement  contained  nothing 
likely  to  mislead.  The  sale  took  place  upon  the  premises,  and 
the  failure  to  obtain  full  and  accurate  information  was  solely 
due  to  the  intending  purchaser's  own  negligence.  There  was 
sufficient  ambiguity  in  the  notice  to  call  for  a  survey  if  definite 
knowledge  as  to  quantity  was  material,  and  the  result  shows 
that  by  the  aid  of  a  surveyor  it  was  easily  obtained. 

The  second  objection  is  formal  only.  If  any  lien  in  truth 
existed,  beside  those  provided  for  by  the  decree,  or 
any  cloud  upon  the  title,  or  other  fact  prejudicial  to  the 
title,  it  should  have  been  set  out  by  the  purchaser  as  ground 
for  relief.  Nothing  of  the  kind  appears.  It  is,  however,  not 
material  to  discuss  the  facts.  They  have  been  passed  upon  by 
both  the  Special  and  the  General  Terms  of  the  Supreme 
Court,  and  there  is  nothing  in  the  case  making  either  order 
an  exception  to  the  general  rule  which  leaves  each  court  to 
control,  according  to  its  discretion,  the  mode  of  executing  its 
own  judgment.     {Fisher  v.  Eeraey^  78  N.  Y.  387.) 
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Soth  appeals  should,  therefore,  be  dismissed,  with  costs  in 
this  conrt  to  the  respondent  of  one  appeal  only. 
All  concur. 
Appeals  dismissed. 
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Julia  Emma  Burger,   Respondent,  v.  John  Burger,  Jr., 


To  authorize  the  Gkneral  Term  to  review  the  facts  on  an  appeal  from  a 
surrogate's  decree  admitting  a  will  to  probate,  it  is  not  essential  that  the 
surrogate's  finding  of  fact  should  be  challenged  by  an  exception,  nor  is 
any  request  to  find  further  facts  necessary.  An  appeal  on  the  facts,  as 
well  as  on  the  law,  is  sufficient  to  give  the  appellate  court  jurisdiction, 
and  an  exception  to  a  finding  of  fact  is  neither  necessary  or  proper. 

The  questions  which  may  be  raised  by  exception  under  the  Code  of  Civil 
Procedure  (§  2545),  permitting  an  exception  to  be  taken  to  the  ruling  of 
a  surrogate  upon  an  issue  of  fact,  are  questions  of  law.  The  finding  of 
a  material  fact  without  evidence,  a  refusal  to  pass  upon  a  question  of  fact, 
or  to  find  a  fact  which  the  evidence  conclusively  establishes,  if  properly 
excepted  to,  raises  a  question  uf  law,  and  to  such  a  ruling  an  exception  is 
permitted  under  said  section ;  but  it  has  no  relation  to  findings  on  con- 
troverted facts  or  to  refusals  to  find  facts  not  conclusively  established. 

An  order  of  the  General  Term  reversing,  on  the  facts,  the  decree  of  the 
surrogate  and  directing  issues  to  be  tried  by  a  jury,  is  not  reviewable 
here. 

Angevim  v.  Jacknon  (103  N.  Y.  470)  limited  and  distinguished. 

(Argued  October  10,  1888;  decided  December  11,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  April  19,  1887, 
which  reversed,  "  for  error  of  fact,"  a  decree  of  the  surrogate 
of  Monroe  county  admitting  to  probate  the  will  of  John 
Burger,  deceased,  and  directing  a  trial  by  jury  of  this  question : 
"  Was  John  Burger  of  sound  and  disposing  mind  at  the  time 
the  will  in  question  was  executed  ? " 

W,  A.  &u;theriand  for  appellant.  The  General  Term  had 
no  power  on  the  appeal  taken  from  the  surrogate's  decree  to 
reverse  the  decree  and  order  a  new  trial  before  a  jury.  (Code, 
§  2545.)     It   had    no   power  to   review  tlie  facts,  and  its 
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reversal  was,  therefore,  error.  (In  re  Roody  104  X.  Y. 
103,  108;  In  re  Kellogg^  Id.  648,  660;  Aixgeoine  v.  Jackson^ 
103  id.  470-472.)  Julia  Emma  Burger,  the  appellant  from 
the  decree  of  the  surrogate  admitting  the  will  to  probate, 
and  upon  whose  appeal  alone  the  General  Tenn  reversed 
the  decree,  was  not  a  party  aggrieved  within  section  2568 
of  the  Code.  {Vandemarh  v.  Yand^ina/rh^  26  Barb.  416; 
Ross  V.  Wigg,  100  K  Y.  243,  246 ;  Hall  v.  Brooks,  89  id.  33, 
36  ;  Hyatt  v.  Dusenbert^y,  8  Cent.  Rep.  78 ;  Fairbanks  v. 
Corliss,  1  Abb.  165;  Banta  v.  Kent,  4  "Week.  Dig.  62; 
Wheat  V.  Rice,  15  id.  104;  People  v.  Horton,  64  K  Y.  58.) 
Jurisdiction  to  entertain  the  appeal  was  not  conferred  upon 
the  General  Term  by  the  fact  that  the  proponent  of  the  will 
appeared  in  that  court  by  other  counsel  and  argued  the  appeal. 
(  WHmore  v.  Flack,  96  N.  Y.  512-518 ;  McMahon  v.  Raxihr, 
47  id.  67.)  An  appeal  lies  to  this  court  from  the  judgment  of 
the  General  Term  reversing  the  surrogate.  {Angevirie  v. 
Jackson,  103  N.  Y.  470.)  Upon  an  appeal  from  the  General 
Term  reversing  the  surrogate,  the  merits  of  the  controversy 
are  brought  before  the  Court  of  Appeals,  and  it  becomes  the 
duty  of  this  court  to  inquire  into  the  facts.  {Hewlett-  v.  Elmer, 
103  N.  Y.  166,  166 ;  In  re  Ross,  87  id.  614-516.) 

Thomas  Raines  for  respondent.  The  order  states  that  the 
decree  of  the  surrogate  was  reversed  upon  a  question  of  fact, 
and  directs  a  trial  by  jury  of  the  issues.  An  appeal  from 
such  an  order  will  not  lie.  (Code  of  Civil  Pro.  §  2588 ;  Sutton 
V.  Ray,  72  N.  Y.  482.)  The  order  is  not  a  final  order.  {Talhot 
V.  Tallot,  23  K  Y.  19,  20 ;  Redfield's  Surrogate  Prac.  [3d  ed.] 
317;  3  R.  S  66,  §  56;  Id.  509,  §  98;  72  N.  Y.  483,  484; 
3E.  S.  [6th  ed.]  70,  §  82;  Code,  §  2588;  In  re  Ross,  87 
N.  Y.  516,  517;  Hulett  v.  Elnier,  103  id.  156;  Marmn  v. 
Marvin,  3  Abb.  App.  Dec.  192 ;  Sutton  v.  Ray,  72  N.  Y. 
482.)  Should  the  Court  of  Appeals  reverse  the  decision  of 
the  General  Term,  it  must  still  send  an  issue  to  a  jury  to  be 
tried.  It  could  not  admit  the  will  to  probate.  (Code  of  Civ. 
Pro.  §  2588 :  Sutton  v.  Ray,  72  N.  Y.  483,  484.) 
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Andrews,  J.     This  is  an  appeal  by  the  executor  of  the  will 

of  John  Burger,  deceased,  from  an  order  of  the  General  Term, 

reversing  on  the  facts  the  decision  of  the  surrogate  of  Monroe 

county,  admitting  the  will  to  probate  and  directing  an  issue 

to  be  tried  by  a  jury  as  to  the  mental  capacity  of  the  testator 

^when  the  will  was  executed.     The  appellant  in  limine  insists 

that  the  General  Term  had  no  power  to  review  the  finding  of 

the  surrogate  on  the  facts,  for  the  reason  that  there  was  no 

sufficient  exception  in  the  case.      This  question  involves  a 

consideration  of  the  practice  to  be  pursued  on  an  appeal  from 

the  decree  of  a  surrogate  in  probate  cases,  in  order  to  enable 

the  General  Term  to  review  his  decision  on  the  facts.   Section 

2576  of  the  Code  expressly  authorizes  an  appeal  to  be  taken 

from  the  decision  of  a  surrogate  "  upon  questions  of  law,  or 

upon  the  facts,  or  upon  both."     The  contestant  in  her  notice 

of  appeal  specified  that  the  appeal  was  taken  both  on  the  law 

and  the  facts.     The  surrogate,  after  the  hearing,  made  and 

filed  his  decision,  stating  separately  his  findings  of  fact  and 

his  conclusion  of  law.      He  found  that  the  will  Was  duly 

executed ;  that  at  the  time  the  testator  was  of  sound  mind, 

competent  to  make  a  will,  and  fully  understood  its  contents, 

and  was  under  no  restraint ;  and,  as  a  conclusion  of  law  from 

these  facts,  that  the  will  should  be  admitted  to  probate.     The 

contestant  thereupon  excepted  in  writing  to  "  each  and  every 

part  of  the  conclusion  of  law  "  found  and  contained  in  the 

decision  of  the  surrogate,  and  made  no  other  exception  to  the 

findings  and  no  requests  to  find  were  made  by  either  party. 

The  exception  to  the  conclusion  of  law  raised  simply  the 
question  whether,  upon  the  facts  found  or  any  supporting 
facts  not  specifically  found,  the  conclusion  was  justified. 
{Belknap  v.  Sealey,  14  N.  Y.  148 ;  Armstrong  v.  Du  Boisj 
90  id.  97.)  The  conclusion  of  the  surrogate  was  plainly  in 
accordance  with  his  findings  of  fact,  and  the  jurisdiction  of 
the  General  Term  to  review  the  facts  or  to  order  issues,  if  it 
existed,  must  rest  upon  some  other  basis  than  this  exception. 
The  general  power  of  the  Supreme  Court  at  General  Term  to 
review  the  decree  of  a  surrogate  admitting  a  will  to  probate, 


522  Dbknbblbin  v.  Denkbblein  et  al.  [Dec, 

Opinion  of  the  Court,  per  Danforth,  J. 

Danforth,  J.  The  grounds  assigned  by  the  purchaser  for  the 
interference  of  the  court  were(l.)  his  belief  at  the  time  he  bid 
that  the  described  premises  consisted  of  thirty -one  acres,  whereas 
as  he  afterwards  ascertained,  they  contained  only  twenty-four 
and  three-quarters  acres ;  (2.)  the  omission  of  the  referee  to 
advertise  for  liens  on  the  premises.  It  appears  that  in  addition 
to  the  notice  of  sale  already  referred  to,  a  handbill  was  issued  on 
the  seventh  of  March  in  the  name  of  the  referee,  in  which 
the  lines  of  boundary  were  omitted  and  the  premises  briefly 
described  as  the  farm  of  "  the  late  John  Dennerlein,  containing 
thirty-one  acres."  The  plaintiff  says  he  had  one  of  these  hand- 
bills in  his  possession  and  in  bidding  relied  upon  the  statement 
of  quantity  contained  therein.  It  differs  from  the  advertise- 
ment and  from  the  description  of  quantity  in  the  contract 
signed  by  himself  and  by  the  referee,  in  that  the  latter  contains 
the  words  "  more  or  less."  It  does  not  appear  that  he  had  not 
seen  at  an  earlier  time  the  original  and  legal  advertisement  con- 
taining those  qualifying  words. 

It  is  plain  that  the  official  advertisement  contained  nothing 
likely  to  mislead.  The  sale  took  place  upon  the  premises,  and 
the  failure  to  obtain  full  and  accurate  information  was  solely 
due  to  the  intending  purchaser's  own  negligence.  There  was 
sufficient  ambiguity  in  the  notice  to  call  for  a  survey  if  definite 
knowledge  as  to  quantity  was  material,  and  the  result  shows 
that  by  the  aid  of  a  surveyor  it  was  easily  obtained. 

The  second  objection  is  formal  only.  If  any  lien  in  truth 
existed,  beside  those  provided  for  by  the  decree,  or 
any  cloud  upon  the  title,  or  other  fact  prejudicial  to  the 
title,  it  should  have  been  set  out  by  the  purchaser  as  ground 
for  relief.  Nothing  of  the  kind  appears.  It  is,  however,  not 
material  to  discuss  the  facts.  They  have  been  passed  upon  by 
both  the  Special  and  the  General  Terms  of  the  Supreme 
Court,  and  there  is  nothing  in  the  case  making  either  order 
an  exception  to  the  general  rule  which  leaves  each  court  to 
control,  according  to  its  discretion,  the  mode  of  executing  its 
own  judgment.     {Fisher  v.  Herseyy  78  K  Y.  887.) 
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Both  appeals  should,  therefore,  be  dismissed,  with  costs  in 
this  court  to  the  respondent  of  one  appeal  only. 
All  concur. 
Appeals  dismissed. 


JuuA  Emma  Buboeb,   Respondent,  v.  John  Bubgeb,  Jr., 
Executor,  etc.,  Appellant. 

To  authorize  the  Cteneral  Term  to  review  the  facts  on  an  appeal  from  a 
surrogate's  decree  admitting  a  will  to  probate,  it  is  not  essential  that  the 
surrogate's  finding  of  fact  should  be  challenged  by  an  exception,  nor  is 
any  request  to  find  further  facts  necessary.  An  appeal  on  the  facts,  as 
weU  as  on  the  law,  is  suflldent  to  give  the  appellate  court  Jurisdiction, 
and  an  exception  to  a  finding  of  fact  is  neither  necessary  or  proper. 

The  questions  which  may  be  raised  by  exception  under  the  Code  of  Civil 
Procedure  (§  2545),  permitting  an  exception  to  be  taken  to  the  ruling  of 
a  surrogate  upon  an  issue  of  fact,  are  questions  of  law.  The  finding  of 
a  material  fact  without  evidence,  a  refusal  to  pass  upon  a  question  of  fact, 
or  to  find  a  fact  which  the  evidence  conclusively  establishes,  if  properly 
excepted  to,  raises  a  question  of  law,  and  to  such  a  ruling  an  exception  is 
permitted  under  said  section  ;  but  it  has  no  relation  to  findings  on  con- 
troverted facts  or  to  refusals  to  find  facts  not  conclusively  established. 

An  order  of  the  Gkneral  Term  reversing,  on  the  facts,  the  decree  of  the 
surrogate  and  directing  issues  to  be  tried  by  a  jury,  is  not  reviewable 
here. 

Angevim  v.  Jacknon  (108  N.  Y.  470)  limited  and  distinguished. 

(Argued  October  10,  1888;  decided  December  11,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  April  19,  1887, 
which  reversed,  "  for  error  of  fact,"  a  decree  of  the  surrogate 
of  Monroe  county  admitting  to  probate  the  will  of  John 
Burger,  deceased,  and  directing  atrialby  jury  of  this  question: 
"  Was  John  Burger  of  sound  and  disposing  mind  at  the  time 
the  will  in  question  was  executed  ?  " 

W.  A,  Sutherland  for  appellant.  The  General  Term  had 
no  power  on  the  appeal  taken  from  the  surrogate's  decree  to 
reverse  the  decree  and  order  a  new  trial  before  a  jury.  (Code, 
§  2545.)     It   had    no    power  to   review  tlie  facts,  and  its 
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and  to  reverse  his  decree  on  the  facts  and  order  issues  to  be 
tried  by  a  jury  when  in  its  judgment  the  decision  is  contrary 
to  or  against  the  weight  of  evidence,  or  the  facts  are  so 
doubtful  that,  in  the  opinion  of  the  General  Term,  justice  will 
be  promoted  by  a  retrial  before  a  jury,  is  cliearly  recognized 
by  the  Code  and  is  incontestable.  (Code,  §§  2576, 2588.)  The 
question  is,  by  what  procedure  is  this  power  to  be  invoked  and 
how  is  the  right  of  a  party  seeking  its  exercise  regulated  ? 
There  has  always  existed  in  this  state  in  some  tribunal  a  super- 
visory power  over  the  decisions  of  a  surrogate  in  probate  cases 
upon  the  facts.  Under  the  Revised  Statutes  an  appeal  was  per- 
mitted to  the  circuit  judge  from  a  decision  of  a  surrogate  admit- 
ting or  refusing  probate  of  a  will,  who  was  authorized  to  reverse 
the  decision  on  the  law  or  the  facts,  and  if  the  reversal  was 
on  a  question  of  fact,  to  direct  a  feigned  issue  to  be  tried 
by  a  jury.  (2  R.  S.,  66,  §§  55,  57.)  This  subject  was  not 
affected  by  the  Code  of  Procedure  of  1848,  but,  by  chapter 
185,  of  the  laws  of  that  year,  the  jurisdiction  theretofore 
vested  in  the  circuit  judges  in  probate  cases  was  transferred 
to  the  Supreme  Court,  and  was  thereafter  exercised  by  the 
General  Term.  In  the  Supreme  Court  the  practice  was 
prescribed  by  rule  44.  It  provided  that  the  appeal 
should  be  instituted  by  petition  by  the  party  appealing, 
which  should  briefly  state  the  general  nature  of  the  pro- 
ceedings and  of  the  sentence,  order  or  decree  appealed  from, 
and  should  specify  the  fact  or  facts  complaimed  of  as 
erroneous,  unless  the  whole  sentence,  order  or  decree  was 
claimed  to  be  so,  in  which  case  it  was  sufficient  to  so  state. 
It  was  not,  as  we  understand,  necessary  under  the  Revised 
Statutes,  or  the  practice  prescribed  by  rule  44,  after  the 
passage  of  the  act  of  1848,  that  an  exception  should 
have  have  been  taken  by  the  appellant  from  the  decision 
of  a  surrogate  admitting  a  will  to  probate  as  a  prerequisite 
to  the  jurisdiction  of  the  appellate  court  to  pass  upon  the 
facts,  and,  in  case  of  reversal  upon  the  facts,  to  direct 
a  feigned  issue!  Under  rule  44,  the  filing  of  the 
petition   alleging  that  the    decision  of    the    surrogate    was 
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erroneous  on  the  facts,  raised  the  question  whether  his 
decision  was  supported  by  the  facts  or  by  the  weight  of 
evidence,  and  enabled  the  court  to  consider  whether  justice 
required  a  new  trial  before  a  jury.  The  review  was  in  the 
nature  of  a  rehearing  in  equity;  and  the  court  examined 
the  case  de  novo,  and  it  was  held  by  the  chancellor  that 
the  appellate  court  might  allow  the  parties  to  introduce  new 
allegations,  or  further  proofs,  in  analogy  to  the  procedure 
under  the  civil  law.  {Gardiner  v.  Gardiner ,  34  N.  T.  164; 
Cla^pp  V.  FvUerton,  Id.  195;  Demn  v.  Patchen,  26  id. 
441 ;  Scriiner  v.  WiUiamSy  1  Paige,  550.)  But  it  is  claimed 
that  the  practice  has  been  changed  by  the  Code  of  Civil 
Procedure,  and  that  it  is  now  necessary,  in  order  to  permit 
the  General  Term  to  review  the  facts  on  an  appeal  from 
the  decision  of  a  surrogate  granting  probate,  that  his  finding 
of  facts  must  have  been  challenged  by  an  exception. 
This  construction  is  based  upon  section  2545  of  the  Code. 
That  section  permits  an  exception  to  be  taken  to  a  ruling 
of  the  surrogate  on  the  trial  before  him  of  an  issue  of 
fact,  including  a  finding  or  refusal  to  find  upon  a  ques- 
tion of  fact,  "in  a  case  where  such  an  exception  may 
be  taken  to  a  ruling  of  the  court  upon  a  trial  without 
a  jury,  upon  an  issue  of  fact  as  prescribed  in  article  3, 
of  title  1,  of  chapter  10  of  this  act,"  and  also  to  a  finding 
or  refusal  to  find  upon  a  question  of  fact,  made  on  the 
settlement  of  the  case.  But  the  questions  which  may  be 
raised  by  exception  imder  section  2545  are  questions  of 
law.  This  was  stated  in  the  original  note  to  the  section, 
and  is  rendered  plain  by  reference  to  the  other  sections  of  the 
Code  to  which  it  refers  (§§  992-998).  The  finding  of  a  mate- 
rial fact  without  evidence,  or  a  refusal  to  pass  upon  a  question 
of  fact,  or  to  find  a  fact  which  the  evidence  conclusively 
establishes,  if  properly  excepted  to,  raises  a  question  of  law 
for  the  appellate  court,  and  to  such  rulings  on  questions  of 
fact,  section  2545  permits  an  exception.  But  the  section  has 
no  relation  to  findings  on  controverted  facts,  or  to  refusals  to 
find  facts  not  conclusively  established,  or  which  are  not 
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clearly  inferable  from  the  evidence.  This  conetruction  is  in 
accordance  with  the  uniform  construction  in  analogous  cases. 
{Potter  V.  Carpmte7\  71  N.  Y.  74 ;  Stewart  v.  Morss^  79  id. 
629.)  In  the  present  case  the  surrogate  found  that  the  will 
was  the  sane  act  of  a  competent  testator.  It  is  not  claimed 
that  there  was  no  evidence  to  support  his  finding.  But  it  is 
insisted  by  the  contestant  that  the  preponderance  of  evidence 
was  against  his  conclusion.  This  contention  she  had  the 
rigbt  to  present  to  the  General  Term,  and  that  court  had  the 
power  to  determine  it  and  to  affirm  or  reverse  the  determina^ 
tion  of  the  surrogate  thereon,  and  on  revei'sal  to  order  issues. 

The  point  of  practice  is,  was  the  contestant  bound  to  except 
to  the  surrogate's  finding  that  the  testator  was  sane,  or  to  pre- 
sent a  request  that  he  should  find  that  he  was  insane  and 
incapable  of  making  a  valid  will,  and  except  to  the  refusal  of 
the  surrogate  to  find  in  accordance  therewith,  in  order  to 
enable  her  to  argue  the  facts  at  the  General  Term,  and  the 
court  to  decide  upon  them  ?    We  think  not,  and  are  of  opinion 
that  the  appeal  from  the  decision  of  the  surrogate  on  the  facta 
as  well  as  the  law,  was  alone  sufficient  to  give  the  appellate 
court  jurisdiction  to  review  the  facts,  and  that  an  exception 
was  neither  necessary  nor  proper.     In  the  ordinary  case  of  an 
action  ti'iable  by  jury,  the  General  Term  has  power  to  reviiew 
the  facts,  and  reverse  and  order  a  new  trial  if  justice  seems 
to  require  it,  although  there  may  be  evidence  to  sustain  the 
verdict.     But  in  that  case  no  exception  is  necessary  to  give 
the  court  jurisdiction.     It  is  necessary,  however,  that  amotion 
for  a  new  trial  should  have  been  made  and  denied  by  the 
court  below,  for  the  plain  reason  that  on  such  a  motion  the 
trial  judge  has,  for  the  first  time,  an  opportunity  to  pass  on 
the  facts,  and  the  party  making  the  motion  may,  by  that 
means,  obtain  the  necessary  relief  without  an  appeal.     But  an 
appeal  from  an  order  denying  the  motion  gives  the  appellate 
court  jurisdiction  to  review  the  facts,  and  it  does  not  depend 
on  any  exception.     {MattTiews  v.  Meyberg^  63  N.  Y.  656; 
HumeY.  Mayor,  etc.,  74  id.  268 ;  Boos  v.  Ins.  Co.,  64  id.  236.) 

We  think  the    true    rule  imder    the  Code  is,  that    an 
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appeal  on  the  facts  from  the  decree  of  a  surrogate  admitting 
or  refusing  to  admit  a  will  to  probate  brings  up  for  review 
in  the  Supreme  Court  the  question  of  the  sufficiency,  weight, 
or  preponderance  of  evidence,  and  the  general  merits  of  the 
decision;  and  that  it  is  not  necessary  that  any  exception 
should  have  been  taken  to  the  findings  of  fact,  or  that  there 
should  have  been  any  request  for  findings  in  order  to  give  the 
General  Term  jurisdiction  to  review  the  facts,  and  reverse  or 
affirm  the  decision  of  the  surrogate  thereon.  But  where  the 
appeal  is  also  upon  the  law,  only  such  questions  of  law  can  be 
considered  as  have  been  properly  raised  by  exception.  If 
an  exception  w^  taken  to  the  conclusion  of  law  of  the  surro- 
gate, it  raises  the  question  whether  it  was  justified  by  the 
facts  found.  If  taken  to  a  finding  of  fact,  it  presents  the 
question  whether  there  was  any  evidence  to  sustain  the  find- 
ing. So,  where  the  surrogate  refuses  to  make  any  finding 
whatever  on  a  question  of  fact,  or  where  he  makes  or  refuses 
to  make  a  ruling  upon  any  question  of  law,  an  exception  lies 
and  his  decision  may  be  reviewed  in  the  appellate  court.  But 
an  exception  to  facts  found,  or  to  a  refusal  to  find  upon  a  ques- 
tion of  fact  is  only  important  to  entitle  the  appellant  to  have  a 
review,  first  in  the  Supreme  Court,  and  afterwards  in  this  court, 
of  the  strictly  legal  question  which  it  is  the  office  of  an  exception 
to  present.  But  in  the  Supreme  Court  the  facts  are  open  for 
review  without  any  exception.  An  application  to  a  court  for  a 
new  trial  on  the  facts  in  no  proper  sense  presents  a  question  of 
law.  It  is  an  appeal  to  the  conscience  of  the  court,  and  it  is 
asked  to  consider  whether,  on  the  whole  facts,  a  new  trial 
ought  not  to  be  had.  The  review  on  the  facts  by  the  Supreme 
Court,  of  a  decision  of  a  surrogate  admitting  a  will  to  pro- 
bate, still  retains,  in  many  features,  the  character  of  a  rehear- 
ing in  equity.  Tliis  is  quite  clear  from  section  2586  of  the 
Code,  which  permits  the  General  Term,  on  appeal  from  the 
surrogate  on  the  facts,  to  receive  further  testimony  or  docu- 
mentary evidence  and  appoint  a  referee,  and  declares  that 
the  appellate  court  has  the  same  power  to  decide  the  questions 
SioKBLs— Vol.  LXVI.     67 


530  BUBGEB  V,   BUBGEB.  [DeC, 

Opinion  per  FmcH,  J. 

of  fact  which  the  surrogate  had.  We  are  of  opinion,  there- 
fore, that  the  point  of  jurisdiction  of  the  General  Term 
urged  by  the  appellant  is  not  well  taken. 

We  are  not  sure  that  what  has  been  said  may  not  be  inconsist- 
ent with  some  expressions  in  Angevine  v.  Jackson  (103  N.  Y. 
470)  but  the  principle  there  decided,  that  there  must  be  an 
exception  in  order  to  raise  a  question  of  law  in  the  appellate 
court,  is  unquestionably  sound.  The  disposition  of  the  point 
discussed  leaves  but  little  to  be  said.  The  General  Term  has 
power  to  reverse  on  the  facts.  The  case  of  Sutton  v.  Rat/ 
•(72  N.  Y.,  482),  conclusively  shows  that  this  court  will  not 
review  the  order  of  the  General  Term  directing  issues.  The 
<;laim  that  the  contestant  was  not  aggrieved  by  the  decision 
■of  the  surrogate  has  no  force. 

We  think  the  proper  disposition  of  the  case  is  to  dismiss 
the  appeal,  leaving  it  to  stand  upon  the  order  of  the  General 
Term. 

Finch,  J.  I  am  inclined  to  agree  in  the  result  reached  by 
the  foregoing  opinion,  and  to  modify  the  doctrine  of  Angeinne 
V.  Jackson,  so  far  as  to  hold  that  even  in  probate  cases,  and 
notwithstanding  the  supposed  tenor  of  section  2545,  an  excep- 
tion to  a  finding  of  fact  is  neither  permissible  nor  necessary. 
In  that  action,  nevertheless,  our  conclusion  was  correct,  because 
no  case  was  made  and  settled  and  signed  by  the  surrogate,  as 
the  Code  explicitly  commands  (§  2576),  when  the  appeal  is 
sought  to  be  taken  upon  the  facts ;  and  the  papers  did  not 
show  tliat  the  whole  evidence  was  returned,  as  the  General 
Terms  have  required  by  decisions  which  we  have  approved. 
{Sjjence  v.  Chambers,  39  Ilun,  193 ;  Porter  v.  Smith,  107 
N.  Y.  531.)  While  I  thus  agree  that  an  exception  to  a  find- 
ing of  fact  is  not  essential  to  a  review  of  the  facts,  I  am  not 
yet  sure  tliat,  by  attacking  the  facts,  one  may  review  and 
reverse  the  final  conclusions  of  law  without  any  exception 
taken  to  them,  or  some  of  them ;  or  that  an  exception  to  such 
conclusions  of  law  has  no  wider  effect  on  an  appeal  to  the 
Oeneral  Term,  where  the  facts  are  open  to  review,  than  we 
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have  given  it  on  appeal  to  this  court,  where  the  findings  are, 
in  general,  conclusive.  These  questions  are  not  involved  in 
the  case  at  bar,  as  presented  for  our  consideration,  and,  while 
the  law  may  be  as  intimated,  I  prefer  to  reserve  a  final  judg- 
ment upon  them  till  they  are  necessarily  presented. 

All  concur  with  Andbews,  J. ;  Finch,  J.,  concurring  in 
result. 

Appeal  dismissed. 


Philip  Deobold,  as  Executor,  etc.,  Respondent,  v.  Fbedebick 
Oppbemann,  Jr.,  et  al.,  Appellants. 

The  sureties  upon  an  administrator's  bond  are  his  privies,  and  so  are  pre- 
cluded from  questioning  any  lawful  order  made  by  the  surrogate  in  pro- 
ceedings wherein  the  administrator  is  a  party,  if  obtained  without  collu- 
sion between  him  and  the  next  of  kin  or  creditors  of  the  estate.  •   J^J   ^^J 

A  decree,  therefore,  of  a  surrogate  setting  aside,  on  the  ground  of  fraud,  a  -^-pj — -rgri 
decree  rendered  on  the  final  accounting  of  an  administrator,  which  by  ;£7o  1114 
its  terms  discharged  the  sureties,  and  ordering  a  further  accounting,  is 
binding  on  the  sureties,  although  they  were  not  served  with  notice  of  the 
application;  and  the  omission  to  give  notice  is  no  defense  to  an  action 
brought  pursuant  to  an  order  of  the  surrogate  directing  the  prosecution 
of  the  bond  because  of  the  failure  of  the  administrator  to  pay  over  a 
sum  directed,  on  a  further  accotnting,  to  be  paid  by  him  to  one  of  the 
next  of  kin. 

Nor  is  it  any  defense  that,  pursuant  to  an  agreement  made  with  them  at 
the  time  the  sureties  executed  the  bond,  the  administrator  deposited  with 
them  the  proceeds  of  the  estate,  to  be  retained  until  they  were  discharged 
from  liability  on  the  bond,  and  with  the  authority  to  use  the  proceeds  in 
their  business,  they  paying  interest,  and  that  upon  the  rendition  of  the 
decree  discharging  them  they  paid  over  the  amount  so  deposited. 

Such  a  contract  is  invalid  and  gives  the  sureties  no  right  to  retain  funds 
received  by  virtue  of  it,  and  it  seems  an  action  could  be  maintained 
against  them  by  the  administrator  to  reclaim  the  funds,  in  case  of  refusal 
to  pay  them  over. 

A  party  cannot  claim  to  have  been  defrauded  who  has  been  induced  by 
artifice  to  do  that  which  the  law  would  have  compelled. 

Tlie  object  of  an  administrator's  bond  is  to  relieve  the  next  of  kin  from 
the  necessity  of  resorting  to  the  personal  liability  of  a  dishonest,  negli- 
gent or  absconding  administrator,  and  so  it  is  the  duty  of  the  sureties, 
not  that  of  the  next  of  kin,  to  pursue  the  administrator  for  money  of 
the  estate  improperly  retahied  by  him. 


532  Deobold  v.  Oppbbmann  et  ah  [Dec, 

Statement  of  case.  " 

When  an  administrator  obtains  by  fraud  a  decree  awarding  the  funds  of 
the  estate  to  him  and  canceling  his  bond,  this,  in  itself,  is  a  breach  of  the 
covenant  of  the  bond  that  he  will  faithfully  execute  his  trust,  and 
renders  the  sureties  liable;  they  cannot  stand  as  innocent  parties  in  relation 
to  an  act  which  they  have  covenanted  shall  never  be  performed. 

The  employment  of  the  trust  fund  by  an  administrator  or  other  trustee 
for  his  individual  benefit,  or  as  loans  to  persons  engaged  in  and  to  be 
used  in  business,  is  illegal  and  constitutes  ademstavit,  and  the  funds  may 
be  reclaimed  by  the  trustee  or  the  beneficiaries  of  the  trust  from  anyone 
receiving  them  with  knowledge  of  their  character. 

A  transferee  from  an  executor  or  administrator  cannot  protect  himself 
from  an  action  brought  by  the  trustee  to  reclaim  the  trust  fund  by 
showing  that  such  trustee  is  a  legatee  under  the  will  or  next  of  kin  to 
the  intestate,  and  thus  entitled  to  an  interest  in  the  fund. 

An  executor  or  administrator  cannot  bind  the  estate  to  any  use  of  its  funds 
by  contract  with  third  persons  having  knowledge  of  their  character 
except  in  the  ordinary  and  usual  course  of  administration. 

The  next  of  kin  of  an  intestate  are  entitled  not  only  to  the  security  afforded 
by  the  bond  of  the  administrator,  but  also  to  that  of  the  funds  of  the 
estate  remaining  in  his  hands,  and  it  is  unlawful  for  him  to  place  those 
funds  beyond  the  reach  of  the  Surrogate's  Court,  and  irreclaimable  until 
after  the  duties  of  administration  have  been  performed. 

It  is  no  defense,  therefore,  in  an  action  against  a  third  person  to  recover 
possession  of  such  funds,  that  he  holds  them  by  virtue  of  a  contract 
with  the  executor  or  administrator. 

(Submitted  October  19,  1888;  decided  December  11,  1888.) 

t 
Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  December  31, 1886,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict  directed  by  the  court^  and 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

Aahhel  P,  Fitch  for  appellants.  Tlie  plaintiff  must  show, 
to  entitle  him  to  a  verdict  in  this  action,  that  in  a  subsequent 
pix)ceeding  to  which  the  defendants  were  parties,  the  Uability 
of  the  defendants  on  the  bond  was  restored.  {Browning  v. 
Vanderhofer^  4  Abb.  N.  C.  166.)  Of  two  innocent  parties, 
that  one  must  suffer  who  puts  it  in  the  power  of  the  third 
person  to  do  the  act  which  caused  the  injury,     {fireerdeaf  v. 
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Stantouy  6  Week.  Dig.  33;  Manufacturers  and  Trader^ 
Bank  v.  Hazard,  30  N.  Y.  326.) 

George  F.  Larvghein  for  respondent.  The  arrangement  or 
agreement  between  the  sureties  and  the  administratrix  for 
indemnity  was  void  as  against  public  policy.  {Povltney  v. 
RandaU,  9  Bosw.  234 ;  Wilder  v.  Butterfield,  50  How.  Pr.  386 ; 
Hill  on  Trustees,  266 ;  Iliggins  v.  Healey,  47  N.  Y.  Supr.  Ct. 
[15  J.  &  S.]  209 ;  Seaman  v.  Duryea,  11  N.  Y.  330.)  The 
sureties  were  not  innocent  third  parties.  (Theobald  on  Prin- 
cipal and  Surety,  1 ;  HiU  on  Trustees,  266 ;  Gushing  v.  Gore, 
15  Mass.  60 ;  Stewart  v.  Eden,  2  Caines,  121 ;  14  Am.  L.  Rev. 
839 ;  Jones  v.  Quinnipiah  £L,  29  Conn.  15 :  Dudley  v. 
Hawley,  40  Barb.  397;  Hofmam,  v.  Carson,  22  Wend.  285 ; 
Cobbs  V.  Dow,  9  Barb.  230;  Ely  v.  EUe,  3  Comst.  506; 

1  Smith's  L.  C.  488  ;  Stanley  v.  Gaylord,  1  CusL.  550 ;  Piatt 
V.  Tuttle,  23  Conn.  233 ;  Justice  v.  Munddl,  14  B.  Monroe, 
12;  Spraights,  Exr.  of  Dudley,  v.  Hawhy,  39  N.  Y.  441; 
Hunter  v.  H  E.  L  <&  M.  Co.,  20  Barb.  493, 494;  3[oore  v. 
Payne,  12  Wend.  123.)  If  the  sureties  had  a  right  to  have 
this  estate  in  the  manner  in  which  they  had  it  in  their  hands, 
it  was  their  own  negligence  that  they  gave  it  back  to  the 
administratrix.  {Devoe  v.  Fanning,  2  Johns.  Ch.  251 ;  Gard- 
ner V.  Ogden,  22  N.  Y.  327 ;  LinTce  v.  Wilkinson,  57  id. 
445,  451-453;  PringleY,  Phillips,  5  Sandf.  157;  Danforth 
V.  Vanderwoort,  4  Duer,  101.)  The  sureties  were  never  dis- 
charged from  liability.  (7  Wend.  435  ;  21  id.  270  ;  Gardner 
V.  Barney,  24  How.  Pr.  467 ;  Van  Gerhard  v.  Lighte,  13 
Abb.  Pr.  101,  103  ;    Watt  v.  ReiUy,  62  How.  Pr.  351 ;  In  re 

Van  Horn,  7  Paige,  46 ;  1  Crary's  Spec.  Pro.  442 ;  Keily 
V.  Dusenbury,  42  K.  Y.  Supr.  Ct.  238 ;    Westervelt  v.  Smith, 

2  Duer,  456,  457;  Thayer  v.  Cla/rk,  4  Abb.  Ct.  App.  Dec. 
391;  48  Barb.  243;  Schqfidd  v.  Churchill,  72  N.  Y.  566; 
Douglass  v.  Howland,  24  Wend.  35  ;  Jackson  v.  Griswold, 
4  Hill,  522 ;  Arnett  v.  Sherry,  35  K  Y.  256,  260 ;  BaggeU 
V.  Bordger,  2  Duer,  160  ;    Gerould  v.  Wilson,  81  N.  Y.'  583  ; 

W.  N.  Y.  Z.  Ins.  Co.  V.   Clinton,  66  id.  331 ;   Louman  v. 
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_ p ; 

Yates,  37  id.  604 ;  GoUberger  v.  Taylor^  19  id.  150 ;  Gordon 
V.  MoCarthyy  3  Wliart.    [Penn.]   407;    Coleman  v.  JSean^ 

1  Abb.  Ct.  App.  Dec.  374;  Zee  v.  Olark,  1  Hill,  56  ,  Bud 
V.  Gordon,  6  Johns.  126 ;  Pa^e  v.  Rvssely  2  M.  &  S.  551 ; 
Welsh  V.  Wel^h,  4  id.  333 ;  Frost  v.  Cfer^,  1  Johns.  Cas.  73 , 

2  Caine's  Cases  in  Error,  310;  Macdonald  v.  Bovingtony 
4  T.  E.  825 ;  JIfayor  v.  Steward,  Burr.  24,  39 ;  Lucas  v. 
FiVi^OTi,  2  Camp.  443 ;  BaUard  v.  BurgeU,  40  N.  Y.  314; 
BdUmi  V.  Freeborn,  63  id.  387.) 

RuGER,  Ch.  J.  This  action  was  brought  by  the  plaintiff  as 
executor  of  the  estate  of  his  mother,  Maria  Deobold,  to  recover 
from  the  defendants  as  sureties  upon  the  bond  of  Louisa  Deo- 
bold, given  upon  her  appointment  as  administratrix  of  tlie 
estate  of  her  husband  Henry  Deobold,  a  sum  of  money  ordered 
by  the  surrogate  to  be  paid  to  Maria  Deobold,  as  mother  and 
next  of  kin  to  the  intestate,  but  which  the  administratrix 
refused  or  neglected  to  pay.  The  trial  court  directed  a  verdict 
for  the  plaintiff,  and  the  judgment  entered  tliereon  was 
affirmed  upon  appeal.  The  Supreme  Court  having  granted 
leave  to  appeal  to  this  court,  the  matter  conges  liere  for  review. 

The  record  presents  the  following  facts,  the  evidence  being 
practically  undisputed.  Prior  to  January  16,  1880,  Henr)- 
Deobold,  a  resident  of  the  city  of  New  York,  died  possessed 
of  personal  property  of  the  value  of  about  $3,300  and  leaving 
him  surviving  his  widow,  Louisa  Deobold,  his  mother,  Maria 
Deobold,  and  brother  Philip  Deobold,  next  of  kin.  On  that  day 
the  surrogate  of  New  York  issued  letters  of  administration  upon 
the  estate  to  the  widow,  Louisa  Deobold,  and  the  defendants 
l)ecame  sureties  upon  her  bond  for  the  faithful  performance  of 
her  duties  as  such.  On  December  9, 1882,  upon  a  general 
accounting  before  tlie  surrogate  by  the  administratrix,  he  made 
a  decree  finally  adjusting  her  accounts,  and  discharging  the 
administratrix  and  her  sureties  from  their  bond. 

This  decree  purported  to  have  been  based  upon  a  written 
waiver  of  notice  of  the  settlement  of  the  estate,  signed  by  Maria 
and  Philip  Deobold,  and  a  written  assignment  by  them  to  the 
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administratrix,  of  all  their  right,  title  and  interest  in  the  estate 
of  the  deceased.  Proceedings  were  thereafter  begun  by  Maria 
and  Philip  in  Surrogate's  Court  on  January  9, 1883,  to  set  aside 
the  decree  rendered  on  final  accounting,  upon  the  ground  that 
it  was  fraudulently  obtained,  and  that  the  assignment  and 
waiver  of  citation  were  procured  from  them  by  the  adminis- 
tratrix through  fraud  and  misrepresentation.  Such  proceed- 
ings were  thereupon  had  that  the  surrogate,  on  February  20, 
1883,  made  an  order  vacating,  and  in  all  respects  setting  aside 
the  decree,  and  the  defendants  were  immediately  thereafter 
served  with  a  copy  of  such  order.  Subsequently,  upon  a 
further  accounting,  the  surrogate  made  an  order  directing  the 
administratrix  to  pay  to  Maria  Deobold  the  sum  of  $200,  and 
she  refusing  to  pay  the  same,  the  surrogate  made  a  further 
order  directing  the  prosecution  of  the  defendant's  bond  for 
the  recovery  of  the  amount  so  ordered  to  be  paid.  This  suit 
was  brought  in  pursuance  of  the  latter  order.  It  further 
appeared  that  before  consenting  to  act  as  sureties  upon  the 
bond  of  Louisa  Deobold,  the  defendants  required  her  to 
deposit  with  them  the  entire  proceeds  of  the  estate,  to  be 
retained  until  they  were  discharged  from  liabiKty  upon  the 
bond,  and  an  agreement  to  that  effect  was  made  between  her 
and  the  defendants.  No  security  was  given  to  the  adminis- 
tratrix for  the  repayment  of  these  moneys  by  the  defendants, 
and  by  the  understanding  of  the  parties  they  were  to  pay 
interest  thereon,  and  were  authorized  to  use  them  in  their  busi- 
ness as  brewers.  Under  this  arrangement  the  administratrix, 
at  the  time  of  the  execution  of  the  bond,  in  January,  1880, 
deposited  with  the  defendants  the  sum  of  $3,300,  the  funds  of 
the  estate,  which  they  employed  in  their  business  until  January 
16,  1883,  when  it  was  repaid  by  them,  together  with  a  loan  of 
$2,900  f^nd  interest,  to  Louisa  Deobold.  This  payment  was 
made  by  the  defendants  after  an  examination  of  the  decree  of 
the  surrogate  of  December  9,  1882,  discharging  them  from 
liability  on  the  bond,  and  after  an  inspection  of  the  papers 
upon  which  such  decree  was  founded.  It  did  not  appear  that 
the  defendants  had  actual  notice  of  the  proceedings  previously 
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instituted  by  Philip  and  Maria  Deobold  to  set  aside  such 
decree  for  fraud,  or  that  they  were  roade  parties  thereto. 

It  further  appeared  that,  in  actions  instituted  on  behalf  of 
Philip  and  Maria  Deobold  against  the  administratrix  in  the 
Court  of  Common  Pleas  of  New  York,  judgments  had  been 
obtained  by  the  plain tiflb,  respectively,  vacating  and  setting 
aside  the  assignments  before  referred  to,  as  fraudulent 
and  void. 

Two  questions  are  presented  by  the  appellants  as  grounds 
for  the  reversal  of  the  judgment  below,  which  may  be  briefly- 
stated  as  follows : 

J^irst  That  the  surrogate  could  not  reinstate  the  defendants 
in  their  liability  as  sureties  upon  their  bond,  in  proceedings  to 
which  they  were  not  parties ;  and, 

Second.  That  the  agreement  by  which  they  were  made  the 
custodians  of  the  funds  of  the  estate  was  binding  and  lawful 
and  authorized  them  to  retain  them  until  after  the  discharge 
of  such  bond. 

As  the  corollary  of  the  latter  proposition,  it  is  urged  that 
having  the  right  to  retain  them  and  having  paid  them  out, 
relying  upon  the  assignment  and  decree  of  the  surrogate  based 
thereon,  the  defendants  were  relieved  from  the  obligation  of 
repaying  the  same  moneys  to  the  plaintiff  in  this  action.  We 
are  of  the  opinion  that  the  claims  of  the  defendants  are  not 
maintainable.  No  question  is  made  but  that  the  surrogate  had 
ample  power  to  set  aside  his  decree  for  fraud,  and  require  a 
further  accounting  by  the  administratrix  as  to  tlie  estate  (Laws 
of  1870,  §  1,  chap.  359);  but  the  claim  is  that  the  sureties 
were  not  bound  by  the  subsequent  adjudications  of  the  surro- 
gate, for  the  reason  that  they  did  not  have  notice  of  the 
proceeding. 

Tliis  claim  is  clearly  untenable.  The  decree  discharging 
the  administratrix  and  her  sureties  was,  when  made,  assailable 
by  any  party  thereby  aggrieved,  either  by  motion  to  set  it 
aside,  or  by  proceedings  on  appeal.  In  neither  case  was  it 
necessary  that  the  sureties  should  have  notice  of  the  proceed- 
ing.    The  sureties  are  the  privies  of  the  administratrix,  and 
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are  precluded  from  questioning  any  la\v^ul  order  made  by  the 
surrogate  in  a  proceeding  wherein  she  is  a  party,  if  obtained 
without  collusion  between  such  administratrix  and  the  next 
of  kin  or  creditors  of  the  estate.  {Scqfield  v.  ChurchUl^  72 
K.  Y.  565  ;  Gerould  v.  Wilson,  81  id.  583.) 

Their  bond  contemplates  that  they  shall  remain  sureties  as 
long  as  the  surrogate  retains  jurisdiction  of  the  proceedings  in 
administration  of  the  estate,  and  has  power  to  make  valid 
orders  therein  affecting  the  property  administered  upon. 

Of  course,  the  sureties  would  not  be  bound  by  an  order 
which  the  surrogate  had  no  jurisdiction  to  make ;  but  so  long 
as  his  jurisdiction  continues  the  liabihty  of  the  sureties 
remains.  The  very  language  of  the  bond  provides  for  orders 
made  in  proceedings  inter  alios,  and  for  the  liability  of  the 
sureties  for  a  non-performance  by  the  administratrix  of  any 
decree  or  order  made  by  the  Surrogate's  Court.  The  condition 
of  the  bond  is  that  liability  shall  follow  her  infidelity  to  her 
trust,  or  disobedience  of  any  lawful  order  or  decree  whenever 
made  in  the  proceedings. 

It  was,  we  think,  never  heard  of  in  practice  that  sureties 
on  an  administrator's  bond,  should  have  notice  of  proceedings 
in  the  administration  of  an  intestate's  estate. 

It  could  not  be  claimed  that  these  sureties  were  entitled  to 
notice  of  an  appeal  from  the  surrogate's  decree,  or  that  if  an 
appeal  was  taken  from  a  decree  in  favor  of  an  administrator 
and  the  decree  should  be  reversed,  they  would  not  still  remain 
liable  upon  their  bond.  Such  bonds  are  similar  to  those  given 
in  civil  actions  upon  appeals  and  otherwise,  and  have  always 
been  held  to  abide  the  result  of  the  action. 

The  real  question,  therefore,  is  as  to  the  legality  of  the 
arrangement  made  with  the  defendants  in  respect  to  the  custody 
and  use  of  the  funds  of  the  estate  during  the  pen- 
dency of  proceedings  in  administration,  and  the  effect  of 
the  repayment  of  such  moneys  by  the  defendants  to  the 
administratrix  under  the  circumstances  disclosed  in  the  case. 
We  are  of  the  opinion  that  any  employment  of  trust  funds  for 
SicKELs  —Vol.  LXVI.    68 
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the  individual  benefit*  of  a  trustee,  is  forbidden  by  the  rules  of 
equity,  and  constitutes  a  devastavit  authorizing  the  removal 
of  the  trustee,  and  the  reclamation  of  such  funds  from  any- 
one receiving  them  with  knowledge  of  their  character.  The 
,  employment  and  use  of  such  moneys  by  executors,  admin- 
istrators and  other  trustees  during  the  contmuance  of  the 
trust,  has  been  from  the  earliest  times  the  subject  of  frequent 
considerktion  by  the  courts,  and  their  decisions  have  dis- 
played a  uniform  tendency  towards  that  mode  of  use,  which 
should  afford  the  greatest  security  to  the  fund.  Their 
employment  by  the  trustees  in  trade,  or  as  loans  to  persons 
engaged  in  such  business,  or  in  the  prosecution  of  mercantile, 
commercial  and  manufacturing  enterprises  or  speculative 
adventures,  has  been  uniformly  condemned  as  illegal  and  as 
constituting  a  devastavit  of  the  estate.  ( Wilmerding  y. 
McKesson,  103  N.  Y.  336;  King  v.  Talbot,  40  id.  90; 
Fellows  V.  Longyor,  91  id.  324 ;  Wetinore  v.  Porter,  92  id.  76.) 

So,  too,  it  is  the  uniform  doctrine  of  the  cases,  that  trust 
funds  so  invested  by  the  trustees  in  the  hands  of  third  persons, 
having  knowledge  of  their  trust  character,  still  remain  impressed 
with  the  obligation  of  the  trust  in  the  hands  of  the  holder, 
and  are  subject  to  be  reclaimed  by  suit  in  the  name  of  their 
trustees,  or  in  that  of  the  beneficiaries  of  the  trust,  and  restored 
to  the  trust  fund.  (  Wilmerding  v.  McKesson,  supra;  Wetmcre 
v.  Porter,  supra;  Rogers  v.  Squires,  98  N.  Y.  50 ;  Cl^irh  v. 
Ilougham,  2  B.  &  C.  149;  Perry  on  Trusts,  §§  828-832; 
Williams  on  Executors,  801  ;  Field  v.  Schieffdin,  7  Johns. 
Ch.  150.) 

Neither  can  the  transferee  of  such  funds,  from  an  executor 
or  trustee,  protect  himself  from  an  action  brought  by  the 
trustee  to  reclaim  them,  by  showing  that  such  trustee  was  a 
legatee  under  the  will  or  next  of  kin  to  the  intestate,  and  thus 
entitled  to  an  interest  in  the  fund.  (Perry  on  Trusts,  §  811.) 
Such  interest  can  become  a  legal  right,  in  any  part  of  such 
fund,  only  after  administration  has  been  had,  and  the  decree 
of  the  court  has  provided  for  division  and  distribution  accord- 
ing to  the  rules  regulating  such  proceedings. 
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We  conceive  it  to  be  beyond  the  power  of  an  executor  or 
administrator  to  bind  the  estate  they  represent,  to  any  nse  of 
its  funds,  by  contract  with  third  persons  having  knowledge 
of  the  character*  of  the  property  transferred,  except  in  the 
ordinary  and  usual  course  of  administration  of  the  trust,  and 
in  furtherance  of  its  objects.  The  bond  in  question  was  exe- 
cuted for  the  sole  purpose  of  securing  the  persons  interested 
in  the  property,  the  administratrix  was  about  to  receive,  from 
any  loss  which  they  might  sustain  through  her  misconduct  or 
dishonesty,  and  the  defendants  were  well  aware  of  the  character 
of  the  transaction.  The  defendants  thereby  contracted  to 
l3ecome  sureties  for  the  faithful  performance  by  her  of  her 
duties  as  such  administratrix,  and  the  beneficiaries  of  the  estate 
thereupon  became,  under  the  theory  of.  the  law,  entitled  not 
only  to  the  security  afforded  by  tlie  bond,  but  also  to  that  of 
the  funds  of  the  estate  remaining  in  the  hands  of  the  adminis- 
tratrix. If  this  transaction  is  sanctioned,  one  of  the  securities 
that  the  law  provides  to  such  persons  is  entirely  destroyed, 
and  the  funds  of  the  estate  are  merged  in  the  personal  responsi- 
bility of  the  sureties  alone,  subject  to  the  hazard  and  casualties 
which  so  often  attend  persons  engaged  in  trade.  Estates, 
in  the  hands  of  administrators,  are  always  supposed  to  be 
under  the  immediate  control  of  the  Surrogate's  Court,  and  sub- 
ject from  day  to  day  to  such  orders  as  it  may  make  in  relation 
thereto.  It  would  be  contrary  to  the  policy  of  the  law  to 
allow  an  administrator,  at  the  outset  of  his  administration,  by 
contract,  to  place  the  funds  of  the  estate  beyond  the  reach  of 
the  court,  and  irreclaimable  until  after  all  the  duties  of 
administration  have  been  performed  by  the  administrator. 
It  would  certainly  be  no  excuse  to  an  administrator  for  dis- 
obedience to  an  order  of  the  surrogate,  as  to  the  disposition  of 
any  portion  of  the  estate,  to  allege  that  it  was  impossible  for 
him  to  obey,  because  he  had  placed  its  funds  out  of  his  posses- 
sion. Neither  would  it  be  any  defense  to  a  third  person,  in 
an  action  by  any  one  having  authority  to  recover  possession  of 
such  funds,  to  plead  that  he  held  them  by  virtue  of  a  contract, 
with  a  former  trustee,  entered  into  with  him  as  such  trustee. 
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We  think  this  proposition  was  decided  in  PovUriey  v.  Ran^ 
doll  (9  Bosw.  236).  There  the  general  guardian  of  an  infant 
sued  tlie  defendant  for  moneys  collected  by  such  defendant, 
belonging  to  the  estate  of  the  infant,  under  a  power  of  attorney 
from  the  guardian.  The  defense  set  up  was  that  he  held  the 
money,  by  virtue  of  a  contract  with  the  guardian  to  so  hold  it, 
as  security  for  his  obligation  upon  the  guardian's  bond,  and 
that  the  guardian  was  insolvent.  The  court  held  that  the  facts 
pleaded  constituted  no  defense,  and  that  the  contract  was  void 
upon  considerations  of  public  policy  and  a  fraud  upon  the 
statute  requiring  security  for  the  due  performance  by  the 
guardian  of  his  duties  as  such. 

We  can  see  no  material  distinction  between  that  case  and 
the  case  at  bar,  and  approve  of  the  reasons  therein  alleged  for 
the  decision.  The  case  of  Wilder  v.  Butterfidd  (50  How.  Pr. 
385)  is  to  a  similar  effect. 

But  it  is  claimed  that  the  surrender,  after  the  decree  can- 
celing the  administratrix's  bond,  of  the  funds  of  the  estate 
held  by  the  defendants,  to  the  administratrix  operates  as  a 
defense  to  this  action.  The  principle  upon  which  the  appel- 
lants make  this  point  is  not  very  clearly  presented  in  their 
brief,  and  we  are  unable  to  see  the  exact  theory  upon  which 
it  is  based.  They  do  not  claim  that  the  plaintiff  is  estopped 
from  alleging  the  invalidity  of  the  assignment  or  of  the  decree, 
upon  the  faith  of  which  the  payment  was  made.  They  claim, 
however,  that  "  of  two  innocent  parties,  that  one  must  suffer 
who  puts  it  in  the  power  of  the  third  person  to  do  the  act 
which  caused  the  injury." 

This  contention  is  probably  based  upon  the  familiar  maxim 
that  '*  when  one  of  two  innocent  parties  must  sustain  a  loss 
from  the  fraud  of  a  third,- such  loss  shall  fall  upon  the  one,  if 
either,  whose  act  has  enabled  such  fraud  to  be  committed." 
(Abbott's  Digest,  vol.  8,  maxim  84,  and  vol.  4,  maxim  382.) 
This  maxim  has  been  applied  and  illustrated  in  numerous 
cases  in  this  state,  among  which  are  the  following :  Spraigkts 
V.  Tlmvletf  (39  N.  Y.  441) ;  Moore  v.  Metropolitan  Bank  (55 
id.  41) ;  Orimootd  v.  H(wen  (25  id.  695) ;  Exclian^e  Bank  v. 
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Monteath  (26  id.  505) ;  SaTidford  v.  Handy  (23  Wend.  268) ; 
Jioot  V.  French  (13  id.  572) ;  Voorhis  v.  Olmstead  (66  N. Y.  116). 

These  cases  generally  relate  to  the  authority  of  agents 
whose  right  to  deal  with  the  property  of  their  principals  was 
in  dispute,  and  the  maxim  has  been  applied  by  reason  of 
various  peculiar  circumstances,  which  were  deemed  suflScient 
to  preclude  the  principal  from  availing  himself  of  the  agent's 
want  of  actual  authority ;  but  the  general  principle  involved 
has  been  applied  in  many  cases  where  a  loss  has  followed 
from  the  negligence  of  one  party  which  enabled  a  fraud  to 
be  committed  upon  another.  We  are  of  the  opinion  that  the 
maxim  has  no  application  to  the  caae  in  hand,  for  the  reason 
that  no  actionable  fraud  has  been  shown  to  have  been  com- 
mitted upon  the  defendants  in  this  transaction,  nor  has  any 
loss  occurred  to  them,  in  consequence  of  the  surrender  of  the 
money  referred  to.  It  is  probably  true  that  the  defendants 
would  not  have  surrendered  to  the  administratrix  the  funds 
of  the  estate  in  their  possession,  or  have  repaid  to  her  the 
debt  which  they  owed  her,  except  for  the  decree  produced 
for  their  inspection ;  but  it  is  also  very  clear  that  they  had  no 
right  to  retain  such  funds  by  virtue  of  their  contract  with 
the  administratrix,  and  there  was  no  intention  to  commit  a 
fraud  upon  them  by  the  administratrix,  in  obtaining  possession 
of  property  to  which  she  was  legally  entitled.  She*  was 
entitled  to  the  repayment  of  her  loan  as  a  matter  of  course, 
for  she  held  a  promissory  note  therefor,  payable  on  demand, 
and  no  possible  defense  could  be  made  to  its  collection. 
Neither,  as  we  have  seen,  could  they  have  resisted  a  claim 
made  by  her,  or  others,  for  the  reclamation  of  the  money  of 
the  estate. 

They  have  done  nothing,  therefore,,  in  consequence  of  the 
decree  except  what  they  were  under  legal  obligation  to  do, 
and  have,  therefore,  suffered  no  legal  loss  or  injury  from  the 
transaction.  The  surrender  of  the  property  in  question  would 
not  even  have  furnished  a  good  consideration  for  a  promise 
made  by  the  administratrix.  {Vanderbilt  v.  Schreyer^  91 
NY.  392.)    It  is  of  the  very  essence  of  an  action  of  fraud 
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or  deceit,  that  the  same  should  be  accompanied  by  damage, 
and  neither  damnum  absqrie  injuria^  or  injuria  absque 
damnum,^  by  themselves  constitute  a  good  cause  of  action. 
{Hutchins  v.  Hutchina^  7  Hill,  104 ;  Michigcm  v.  PJuBnix 
JBk.^  33  K.  Y.  9.)  Neither  can  a  party  claim  to  have  been 
defrauded  who  has  been  induced  by  artifice  to  do  that  which 
the  law  would  have  otherwise  compelled  him  to  perform. 
{Thompson  v.  Mench^  2  Keyes,  82;  Story  v.  Conger,  36 
N.  T.  673 ;  licmdaU  v.  Hazdtine,  12  Allen,  412,) 

The  defendants  may  possibly  lose  the  money  which  they 
pay  in  satisfaction  of  their  bond,  but  this  will  result  from  their 
contract,  and  the  confidence  reposed  by  them  in  their  principal,, 
and  not  at  all  froni  the  surrender  of  the  property  held  by 
them.  It  is  not  probable,  however,  that  they  will  lose  any- 
thing as,  for  all  that  appears,  their  principal  is  perfectly 
responsible,  and  liable  to  indemnify  them  for  any  sums  they 
may  be  obliged  to  pay  on  her  account. 

It  affirmatively  appears  that  in  January,  1883,  she  not  only 
had  in  her  possession  all  the  funds  of  the  estate,  but  also  the 
additional  sum  of  upwards  of  $3,000,  the  result  of  her  own 
savings  during  the  preceding  two  or  three  years,  and  being  an 
amount  largely  exceeding  the  liability  of  the  defendants  on 
their  bond. 

TRe  main  question  in  the  case  really  seems  to  be  who  shall 
pursue  the  administratrix  for  the  moneys  of  the  estate  im- 
properly retained  by  her.  We  think  it  is  the  duty  of  the 
defendants,  as  the  object  of  their  bond  was  to  relieve  the  next 
of  kin  from  the  necessity  of  resorting  to  the  personal  liability 
of  a  dishonest,  negligent  or  absconding  administrator.  We 
are  further  of  the  opinion  that  the  defendants  are  precluded 
from  the  benefit  of  the  principle  contained  in  the  maxim  by 
reason  of  the  obligations  of  their  bond.  They  are  the  privies 
of  their  principal  and  the  guarantors  of  their  fidelity  in  the 
administration  of  her  trust. 

The  decree  under  which  the  defendants  claim  discliarge 
from  liability  was  procured  by  fraud,  practiced  upon  the 
surrogate,  through  the  presentation  of  papers  fraudulently 
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obtained  and  used  by  her.  It  was  against  the  perpetration  of 
such  frauds  that  the  defendants'  bond  was  intended  to  protect 
the  beneficiaries  of  the  estate.  The  defendants  had  covenanted 
that  the  administratrix  should  faithfully  execute  the  trust 
reposed  in  her,  and  obey  all  lawful  decrees  and  orders  of  the 
Surrogate's  Court.  When  she  obtained,  through  fraud,  the 
order  of  the  surrogate  awarding  the  moneys  of  the  estate  to 
her,  and  canceling  her  bond,  she  violated  the  obligations  of 
her  trust,  and  the  defendants  became  liable  for  the  damages 
flowing  from  such  breach  of  duty.  That  the  defendants  were 
deceived  by  the  administratrix  constituted  no  protection  to 
them,  for  they  had  guaranteed  that  she  should  deceive  nobody 
in  the  administration  of  her  trust.  The  liability  of  the 
sureties  is  co-extensive  with  that  of  the  administratrix,  and 
embraces  the  peformance  of  every  duty  she  is  called  upon  to 
discharge  in  the  course  of  administration. 

It  is  quite  absurd  to  say  that  the  very  fact  which  creates  a 
cause  of  action  against  the  sureties,  should  also  operate  as  a 
defense  to  them.  They  cannot  stand  as  inno^nt  parties  in 
relation  to  an  act  which  they  have  covenanted  to  the  plaintiff, 
and  all  others  interested,  should  never  be  performed.  And 
they  have  sustained  no  legal  loss  when  subjected  to  a  liability 
which  they  agreed  to  assume  in  the  event,  which  is  now  alleged 
as  the  cause  of  their  misfortune. 

We  are,  therefore,  of  the  opinion  that  the  judgments  below 
should  be  affirmed,  with  costs. 

All  concur,  except  Easl  and  Peckham,  JJ.,  dissenting. 

Judgment  affirmed. 
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Ill        544j   Albert  Gilbert,  Jr.,  et  al.,  Appellants,  v.  Warren  D.  York 
J73       12521  et  al.,  Eespondents. 

The  presumption  is  that  a  court  of  limited  and  inferior  Jurisdiction  is 
without  jurisdiction  when  the  jurisdictional  facts  are  not  alleged  in  a 
complaint  in  an  action  therein. 

Under  the  provision  of  the  state  Constitution,  as  amended  in  1873  (art.  6, 
§  15),  and  under  the  provision  of  the  Code  of  Civil  Procedure  (§  340), 
defining  the  jurisdiction  of  County  Courts,  they  are  courts  of  limited  and 
inferior  jurisdiction,  and  so  are  affected  by  such  presumption. 

In  an  action,  therefore,  in  a  County  Court  to  recover  a  money  judgment,  an 
averment  in  the  complaint  that  the  defendant  is  a  resident  of  the  county 
is  necessary.  The  provision  of  said  Code  specifying  what  must  be 
averred  in  a  complaint  (§  481)  is  not  exclusive. 

The  omission  of  such  an  averment  is,  under  said  Code,  a  ground  for 
demurrer,  as  the  defect  appears  upon  the  face  of  the  complaint.    ^§  488.) 

(Argued  November  27,  1888;  decided  December  11,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  22,  1886,  which  affirmed  a  judgment  of  the 
County  Court  of  Chautauqua  county,  in  favor  of  defendants, 
entered  upon  a  demurrer  to  the  complaint.  (Reported  below, 
41  Hun,  594.) 

The  action  was  upon  a  money  demand. 

The  complaint  did  not  allege  that  defendants  were  residents 
of  the  county.  The  demurrer  was,  in  substance,  that  the  com- 
plaint did  not  state  facts  showing  jurisdiction  of  the  persons 
of  the  defendants  or  of  the  cause  of  action,  and  did  not  state 
facts  constituting  a  cause  of  action. 

John  Woodward  for  appellants.  A  complaint  in  a  County 
Court  is  not  demurrable,  where  it  does  not  appear  affirmatively 
on  its  face  that  the  defendants  reside  within  the  county  where 
the  action  is  brought.  (Code  of  Civil  Pro.  §§  488,  518, 3447, 
subd.  4 ;  People  v.  Petrea,  92  K  T.  145.)  By  the  terms  of 
section  488  the  mere  absence  of  facts  showing  jurisdiction  is 
not  made  a  ground  of  demurrer.  {Holhrook  v.  Baker ^  16 
Hun,  1T6 ;  Phmnix  Bh.  v.  DonneU,  40  N.  Y.  410 ;  ffeenan 
v.  iT.  F.,  W.  S.  (&  B,  B.  R.  Co.,  34  Hun,  602 ;  Van  Dusen 
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V.  Hweet,  51  N.  Y.  385.)  It  is  a  physical  and  moral  absurdity 
to  insert  in  a  complaint  an  allegation  that  '^  at  the  time  of  the 
commencement  of  the  action  the  defendants  reside  within  the 
county."     (Code  of  Civil  Pro.  §§  316,  340;  subd.  3,  §  419.) 

J.  G,  Record  for  respondents.  When  pleading  in  a  conrt 
of  inferior  or  limited  jurisdiction,  the  complaint  must  show, 
by  proper  allegations,  every  fact  necessary  to  show  the  plaintifiPs 
right  to  have  his  claim  adjudicated  in  a  court  which  dois  not 
possess  general,  original  jurisdiction,  but  which,  for  certain 
reasons,  he  has  selected  as  the  court ;  if  he  omits  those  allega- 
tions, his  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  nor  does  the  court  have  jurisdiction  of  the 
person  or  subject-matter  of  the  action.  {Frees  v.  Ford^ 
6  N.  Y.  176 ;  Judge  v  HM^  5tAn8.  69 ;  Contmental  Ins.  Co. 
V.  Rhodes,  119  TJ.  S.  237;  Piper  v.  Fordyce,  Id.  469; 
McG(yrmick  v.  Pm.n.  R.  R.  Co.,  49  N.  Y.  303 ;  Burns  v. 
CPNeil,  10  Hun,  494 ;  Bake  v.  Miller,  15  id.  358 :  Hamburger 
V.  Baker,  35  id.  356.) 

Andrews,  J.  The  case  of  Frees  v.  Ford  (6  N.  Y.  176)  is 
a  decisive  authority  upon  the  question  presented  in  this  record, 
unless  the  rules  of  pleading  prescribed  in  the  Code  of  Civil 
Procedure  have  changed  the  rule  declared  in  that  case,  so  that 
it  is  now  unnecessary  in  an  action  brought  in  a  County  Court 
for  the  recovery  of  a  money  judgment,  that  the  complaint 
should  aver  the  jurisdictional  fact  that  the  defendant  at  the 
time  of  the  commencement  of  the  action  is  a  resident  of  the 
county  in  which  it  is  brought.  The  Constitution  of  1846, 
ordained  that  the.  Coimty  Courts  in  the  several  counties, 
except  New  York, "  shall  have  such  jurisdiction  in  cases  arising 
in  Justices'  Courts,  and  in  special  cases,  as  the  legislature  may 
prescribe,  but  shall  have  no  original  civil  jurisdiction,  except 
in  such  special  cases."  By  the  thirtieth  section  of  the 
judiciary  act  of  1847,  passed  in  assumed  execution  of 
this  constitutional  authority,  jurisdiction  was  conferred 
on  the  County  Courts,  of  actions  of  debt,  assumpsit 
SiOTBLs— Vol.  LXVI.     69 
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and  covenant,  where  the  debt  or  damages  claimed  shall 
not  exceed  $2,000,  "when  all  of  the  defendants  at  the 
time  of  commencing  the  action  shall  reside  in  the  county  in 
which  such  court  is  held."  The  action  of  I^rees  y.  J^ord  was 
commenced  after  the  passage  of  the  judiciary  act,  but  before 
the  enactment  of  the  Code  of  184:8.  The  complaint  in  that 
case  did  not  aver  that  the  defendant  resided  in  the  county, 
and  the  defendant  interposed  a  plea  to  the  jurisdiction,  and 
the  pfcintiff  demurred  to  the  plea,  the  intention  of  the  parties 
being  to  present  in  this  form,  for  the  determination  of  the  court, 
the  question  of  the  constitutionality  of  the  thirtieth  section  of 
the  judiciary  act,  the  precise  point  being  whether  an  act  of  the 
legislature,  conferring  jurisdiction  on  the  County  Courts  in 
certain  classes  of  common-law  actions,  limited  only  in  respect  of 
the  amount  claimed,  aad  the  residence  of  the  defendant,  made 
the  actions  specified,  special  cases,  within  the  Constitution  of 
1846.  The  constitutionality  of  the  act  was  affirmed  by  the 
County  Court  and  at  the  General  Term,  but  when  the  case  came 
to  tliis  court  the  judges  declined  to  pass  upon  the  constitutional 
question,  but,  applying  the  rule  that  on  demurrer  judgment 
must  go  against  the  party  who  committed  the  first  fault  in 
pleading,  reversed  the  judgment  of  the  courts  below  on  the 
ground  that,  assuming  the  constitutionality  of  the  tliirtieth 
section  of  the  judiciary  act,  nevertheless,  the  complaint  was 
fatally  defective  because  it  did  not  aver  that  the  defendant 
resided  in  the  county  at  the  commencement  of  the  action. 
The  court  in  assigning  the  reasons  for  its  judgment  said,  "  the 
County  Court  is  not  a  court  of  general  jurisdiction,  as  was  the 
old  Court  of  Common  Pleas ;  on  the  contrary,  it  is  a  new  court 
with  a  limited  statutory  jurisdiction.  To  all  such  courts  the 
rule  universally  applies,  that  their  jurisdiction  must  appear  on 
the  record."  In  this  way  the  court  avoided  deciding  in  that 
case  the  constitutional  question  raised,  but  it  was  afterwards 
decided  in  JSundoJfv,  Thalhdmer  (12  N.  Y.  593). 

The  rule  declared  in  Frees  v.  Ford^  that  the  residence 
of  the  defendant  in  the  county  is  a  jurisdictional  fact  which 
must   be  averred    in    a    complaint    in    an    action    in    the 
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County  Court,  brought  under  the  judiciary  act  of  1847, 
would  seem  to  be  equally  applicable  ^to  an  action  brought 
since  the  constitutional  amendment  of  1873,  and  the 
enactment  of  section  340  of  the  Code  of  Civil  Pro- 
cedure, defining  the  jurisdiction  of  County  Courts.  The 
amendment  of  1873  declares  that  the  County  Courts  shall  have 
original  jurisdiction  in  all  cases  where  the  defendants  reside 
in  the  county,  in  which  the  damage  claimed  shall  not  exceed 
$1,000.  This  language,  and  that  of  section  340  of  the  Code, 
so  far  as  relevant  to  the  present  inquiry,  is  substantially  the 
same  as  the  thirtieth  section  of  the  judiciary  act  of  1847,  and  if 
an  averment  of  residence  of  the  defendant  in  the  county  was 
essential  under  the  act  of  1847,  the  mere  fact  that  the  juris- 
diction of  County  Courts  is  now  defined  by  the  Constitution, 
but  in  language  substantially  identical  with  the  language  of 
that  act,  would  not  seem  to  furnish  a  suflicient  reason  for 
changing  the  rule  of  pleading. 

But  the  counsel  for  tlie  plaintiff  relies  upon  sections  481, 
488  and  498  of  the  Code  of  Civil  Procedure,  and  especially 
upon  section  488,  defining  the  causes  of  demurrer,  in  support 
of  his  contention  that  in  an  action  in  the  County  Court  an 
averment  in  the  complaint  of  the  residence  of  the  defendant 
within  the  jurisdiction  is  no  longer  necessary.  Section  481  is 
the  general  section,  applicable  to  both  the  Supreme  and  County 
Court,  specifying  what  a  complaint  must  contain,  and  there  is 
no  specification  which  requires  any  averment  as  to  the 
residence  of  the  parties.  But  the  prescription  in  this  section, 
of  matters  which  must  be  averred  in  the  complaint,  is  not  in 
tenns  exclusive.  Section  488  authorizes  a  defendant  to 
demur  to  a  complaint  where  one  or  more  of  eight  objections 
specified  "  appear  upon  the  face  thereof,"  and  among  these 
objections  are  objections  to  the  jurisdiction.  Section  498 
authorizes  the  objections  specified  in  section  488  to  be  taken  by 
answer  where  they  do  not  appear  on  the  face  of  the  complaint. 
It  is  insisted  that  it  does  not  appear  on  the  face  of  the  com- 
plaint that  the  defendant,  at  the  commencement  of  the  action, 
was  not  a  resident  of  the  county  in  which  the  action  was 
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brought,  and  that  this  juriBdictional  fact  may  exist,  although 
not  stated  therein,  anc^  consequently  that  the  absence  of  juris- 
diction not  being  disclosed  on  the  face  of  the  pleading,  the 
complaint  is  not  demurrable  under  section  488,  and  tliat  the 
case  is  one  where  the  objection  should  be  taken  by  answer 
imder  section  498.  This  argument  is  not  without  plausibility 
or  .force.  But  when  we  recur  to  the  principle  upon  which 
the  validity  of  judgments  of  courts  of  limited  or  inferior 
jurisdiction  is  determined,  we  think  it  may  fairly  be  held  that 
the  sections  of  the  Code  referred  to  do  not  aflEect  the  rule 
declared  in  I^reea  v.  JFhrd.  In  Peacock  v.  Bdl  (1  Saund. 
73),  it  is  said  that  "  nothing  shall  be  intended  to  be  without 
the  jurisdiction  of  a  Superior  Court  but  that  which  specially 
appears  to  be  so ;  and,  on  the  contrary,  nothing  shall  be 
intended  to  be  within  the  jurisdiction  of  an  inferior  court 
but  that  which  is  so  expressly  alleged."  This  statement 
of  the  rule  has  been  frequently  approved.  The  rule  has 
been  applied  in  many  cases  in  the  Supreme  Court  of  the 
United  States  to  test  the  validity  of  judgments  rendered  in 
the  Circuit  Courts  of  the  United  States.  The  jurisdiction 
of  those  court*  of  suits  between  individuals  is  made,  by 
the  act  of  Congress  of  1789,  to  depend  upon  the  alienage 
of  one  of  the  parties,  or  upon  the  fact  that  the  plaintiff 
is  a  citizen  of  the  state  where  the  suit  is  brought,  and 
the  defendant  a  citizen  of  another  state.  The  Circuit 
Courts  of  the  United  States,  although  not  inferior  courts,  are 
courts  of  limited  jurisdiction.  It  has  been  uniformly  held 
that  the  record  of  a  judgment  of  a  Circuit  Court  must 
aflSrmatively  show  the  existence  of  the  jurisdictional  fact,  and 
that,  unless  the  contrary  appears  by  the  record,  the  presump- 
tion is  that  the  case  was  without  its  jurisdiction,  and  it  is 
further  held  that  the  question  may  be  raised  for  the  first 
time  on  error,  and  if  on  examination  it  is  found  that  the 
record  is  silent  as  to  the  jurisdictional  fact,  the  judgment 
will  be  reversed.  (Stanley  v.  Prest^  etc.^  4  Dallas,  8 ;  Rdbert- 
san  V.  Cease,  97  U.  S.  646 ;  Grace  v.  Ins.  Co.,  109  id.  283  ; 
Continental  Ins.   Co.  v.  Rhodes,  119  id,  237.)    It  was  upon 
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this  principle  that  the  case  of  jprees  v.  JPhrd  was  decided. 
We  are  not  aware  of  any  case  in  this  state  which  controverts 
the  general  rule,  that  in  a  direct  proceeding  to  review  a  judg- 
ment of  a  court  of  limited  and  inferior  jurisdiction  the  record 
must  show  affirmatively  that  the  court  had  jurisdiction,  or 
else  the  judgment  will  be  set  aside.  J^rees  v.  I^ord  is  an 
authority  that  the  presumption  that  the  inferior  court  is 
without  jurisdiction  when  the  jurisdictional  facts  are  not 
alleged  in  the  complaint,  prevails  on  demurrer.  What 
courts  are  to  be  regarded  as  courts  of  Hmited  jurisdiction, 
so  that  their  proceedings  shall  be  affected  by  the  pre- 
sumption stated,  is  a  question  not  always  free  from  diffi- 
culty. {People  V.  JSradner,  107  N.  Y.  1).  But  that  County 
Courts,  as  now  organized,  are  of  that  description,  is  a  con- 
clusion which  seems  to  follow  from  the  case  of  J^rees  v.  J^ord, 
Construing  the  complaint  in  this  action  in  view  of  the  legal 
presumption,  it  follows  that,  there  bemg  no  allegation  therein 
as  to  the  residence  of  the  defendant,  there  is  not  simply  an 
absence  of  any  information  in  the  complaint,  one  way  or  the 
other,  as  to  the  fact,  but  an  affirmative  presumption,  from  its 
silence  upon  the  point,  that  the  defendant  was  not  a  resident 
of  the  county  when  the  action  was  commenced,  and,  therefore, 
the  fact  does  appear  on  the  face  of  the  complaint  that  the 
County  Court  did  not  acquire  jurisdiction,  an  objection  which 
"was  properly  taken  by  demurrer.  The  argument,  derived 
from  the  rules  of  pleading  established  by  the  Code,  does 
not  satisfy  us  that  the  legislature  iptended  to  abrogate  the 
presumption  to  which  we  have  adverted,  nor  do  we  think 
that  the  fact  that  the  jurisdiction  of  County  Courts,  of 
common-law  actions  like  the  present  one,  is  now  prescribed 
in  the  Constitution  itself,  and  is  not  dependent  upon  the 
statute,  takes  the  case  out  of  its  operation.  They  are  still 
courts  of  limited  jurisdiction  within  the  case  of  Frees  v. 
Ford. 

These  views  lead  to  an  affirmance  of  the  judgment. 

All  concur. 

Judgment  affirmed. 
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Maby  Appel,  as  Administratrix,  etc..  Respondent,  v.  Thb 
Buffalo,New  Yobk  and  Philadelphia  Railway  Company, 
Appellant. 

A.,  plaintiff's  intestate,  a  switchman  employed  in  defendant's  yards,  in 
helping  to  make  up  and  distribute  trains,  while  engaged  in  his  employ- 
ment caught  his  foot  in  a  "frog"  which  connected  two  converging 
tracks  and  was  used  to  effect  the  transfer  of  cars  from  one  track  to  the 
other;  before  he  could  release  himself  he  was  run  over  and  killed. 
In  an  action  to  recover  damages,  it  was  claimed  that  blocks  of  wood 
could  be  placed  in  the  openings  of  frogs  and  thus  prevent  such  acci- 
dents. It  appeared  that  A.  had  been  in  defendant's  employ  for  some 
years  and  for  quite  a  length  of  time  in  and  about  the  yard  where  the 
accident  happened  and  was  acquainted  with  the  frog  and  knew  that  it 
was  not  *' blocked."  Held,  that  A.,  in  accepting  and  continuing  in  the 
employment  assumed  the  hazard  of  all  known  and  obvious  dangers,  and 
that  he  was  chargeable  with  notice  of  the  difficulty  in  removing  the  foot 
when  caught  in  tlie  frog,  and  of  the  danger  to  be  apprehended  there- 
from; and,  therefore,  that  a  cause  of  action  was  not  made  out  and  a 
refusal  to  nonsuit  was  error. 

(Argued  December  3,  1888;  decided  December  11,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  on  an  order 
made  April  17,  1886,  which  denied  a  motion  for  a  new  trial 
and  ordered  judgment  for  plaintiff  on  verdict. 

This  action  was  brought  to  recover  damages  for  alleged 
injuries  causing  the  death  of  Henry  Appel,  plaintiff's  intestate. 

Appel  was  a  switchman  in  defendant's  employ  and  was 
engaged  in  coupling  and  uncoupling  cars  in  its  yards  in  Bu|Ealo. 
His  business  was  to  direct  the  movement  of  the  cars  of  a  train 
for  distribution  in  the  yard  and  to  uncouple  the  cars.  While 
engaged  in  uncoupling  cars  his  foot  was  caught  in  a  frog  and 
he  was  run  over  and  killed.  The  alleged  negligence  was  in 
the  neglect  to  "  block  "  the  frog.  Plaintiff's  evidence  tended  to 
show  that  this  might  have  been  done  by  inserting  wooden 
blocks  between  the  converging  rails  constituting  the  frog.  It 
did  not  appear  that  it  was  usual  so*  to  do  and  defendant  did 
not  do  it. 
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John  G,  Milium  for  appellant.  A  servant  who  has  accepted 
service  with  knowledge  of  the  character  and  position  of  struc- 
tures, from  which  he  may  be  liable  to  injury,  cannot,  in  case 
of  injury  resulting  therefrom,  maintain  an  action  against  his 
employer  for  indemnity ;  he  assumes  apparent  risks,  a::d  can- 
not call  upon  his  employer  to  make  alterations  to  secure  greater 
safety.  {De  Forest  v.  JeweU,  88  N.  Y.  264,  268 ;  23  Hun,  490 ; 
Powers  V.  iV.  F.,  Z.  K  <&  W,  B.  R.  Co.,  98  N.  Y.  274; 
Burke  v.  Witherhee,  Id.  662,  567 :  Marsh  v.  ChicJcering,  101 
id.  396 ;  Sweeny  v.  .B,  cfe  J.  En,  Co.,  Id.  520 ;  Sliaw  v. 
Sheldon,  103  id.  667;  Hickey  v.  Taaffe,  106\^.^^\  Anthony 
V.  Leeret,  Id.  591 ;  CahiU\.  Hilton,  106  id.  518 ;  B.  B.  Co.  v. 
MoCormiok,  74  Ind.  440 ;  Williams  v.  B.  ff.  Co.,  43  Iowa, 
396 ;  B.  B.  Co.  v.  Coats,  62  id.  486 ;  Mays  v.  Zf.  B.  Co.,  63 
id.  562 ;  Tuttle  v.  B.  R.  Co.,  122  U.  S.  189 ;  Lovejoy  v.  B.  B. 
Co.,  125  Mass.  79  ;  MoultonY.  Gage,  138  id.  390 ;  Pingreey. 
Leyland,  135  id.  398 ;  Yeator  v.  R.  B.  Co.,  Id.  418.)  The 
surface  and  sides  of  the  rails  being  equally  in  sight,  ordinary 
care  required  the  switchman  to  observe  both  the  surface  of 
the  rail  and  the  shape  of  its  side.  {Haas  v.  B.,  JV.  Y.  cfe 
P.  B.  B.  Co.,  40  Hun,  145 ;  Mays  v.  B.  B.  Co.,  63  Iowa, 
562 ;  Cahill  v.  HUton,  106  N.  Y.  518 ;  Poioers  v.  B.  B.  Co., 
98  id.  277-280;  Marshy.  Chickering,  101  id.  399,  400; 
Hickey  v.  Taaffe,  105  id.  37;  Anthony  v.  Leeret,  Id.  600.) 
The  question  as  between  master  and  servant  is,  whether  the 
master  has  exercised  ordinary  care  in  providing  the  facilities 
and  appliances  necessary  in  the  business.  (  W^^lght  v.  B.  B. 
Co.,  25  N.  Y.  562  ;  Leonard  v.  Collins,  70  id.  90 ;  Warner  v. 
F?^  B.  Co.,  39  id.  468 ;  Henry  v.  B.  B.  Co.,  81  id.  573.) 
The  master  is  not  bound  to  use  the  safest  known  appliances 
or  instruments,  nor  to  discard  those  which  are  not  such,  and  to 
supply  their  places  with  others  that  are  safer.  (Thompson  on 
Neg.  983 ;  Burke  v.  Witherhee,  98  N.  Y.  562 ;  Marsh  v. 
Chickering,  101  id.  396 ;  Sweeney  v.  Envelope  Co.,  Id.  520 ; 
Bajus  V.  B.  B.  Co.,  103  id.  312 ;  Hickey  v.  Taaffe,  105  id. 
26 ;  Anthony  v.  Leeret,  Id.  591.)  It  was  error  to  charge  the 
jury  that  it  was  the  duty  of  the  defendant  to  furnish  proper 
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tracks  and  proper  implements  in  its  railroad  business. 
{Leonard  y.  CoUmSy  70  N.  Y.  90.)  It  was  error  to  charge  the 
jury  that,  in  the  absence  of  the  attention  of  the  employe 
being  called  to  it,  no  duty  rests  upon  him  to  examine  and 
scrutinize  carefully  the  structures  and  appliances  used  in  con- 
nection with  the  business  in  which  he  is  employed.  (Thomp- 
son on  Neg.  1009.)  The  court  erred  in  refusing  to  charge  the 
jury  that  if  the  officers  of  the  company  having  charge  of  the 
tracks  and  frogs,  after  the  exercise  of  ordinary  care  and  investi- 
gation, exercised  a  fair  and  honest  judgment  in  not  blocking 
the  frogs,  the  defendant  was  not  chargeable  with  negligence. 
(De  Forest  v.  JeweU,  19  Hun,  506.) 

ff.  J.  Swift  for  respondent.  The  duty  of  the  master  to 
the  servants,  and  the  impHed  contract  between  them,  is  to  the 
effect  that  the  master  shall  furnish  proper,  perfect  and  adequate 
machinery  and  other  materials  and  appliances  necessary  for 
the  proposed  work,  and  that  the  duty  or  contract  is  to  be 
affirmatively  and  positively  fulfilled  and  performed.  {Bushby 
V.  N.  T.,  Z.  K  <&  W.  R.  R.  Co.,  37  Ilun,  104;  Hawley  v. 
iT.  a  R.  R.  Go,,  82  K  Y.  370;  Zanning  v.  iT.  Y.  C.  <k 
IT.  R.  R.  R.  Co.,  49  id.  521.)  This  duty  is  not  fulfilled  simply 
by  employing  fit  and  competent  agents  to  see  that  it  is  per- 
formed. {Kirhpatrick  v.  iT.  Y.  C  R.  R.  Co.,  79  N.  Y.  240.) 
As  it  appears  that,  while  doing  his  work,  the  attention  of 
plaintiff^s  intestate  would  not  be  called  to  the  frog,  as  his  work 
was  above  it,  and  his  attention  directed  to  the  coupling  and 
uncoupling  of  the  cars,  and  not  to  the  position  of  his  feet, 
it  cannot,  therefore,  be  said,  as  a  matter  of  law,  that  he  was 
chargeable  with  neghgence  in  not  discovering  the  danger  into 
which  he  fell.  (Bushby  v.  iT.  Y,  L.  E.  cfe  W.  R.  R.  Co.,  37 
Hun,  106 ;  Meechatn  v.  S.  R.  R.  Co.,  73  N.  Y.  585 ;  Dale  v. 
St.  L.,  K:  C.  i&  N.  R.  R.  Co.,  21  Am.  R.  R.  Rep.  217.) 
The  question  submitted  to  the  jury  whether  the  plaintiff's 
intestate  knew  of  the  particular  danger  resulting  from  the 
unblocked  frog,  and  the  evidence  in  the  case  raised  a  fair 
question  for  the  consideration  of  the  jury,  which  the  court 
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was  obliged  so  to  submit.  (  Wooley  v.  Oramd  St.  R.  R.  Co,^ 
83  N.  T.  121-125 ;  Kcme  v.  Smith,  89  id.  375-385 ;  HoAdey 
V.  N.  a  R.  R.  Co.,  82  id.  370-372 ;   Magee  v.  R.  L  &  P. 

R.  R.  Co.,  9  Am.  E.  R.  Rep.  527.) 

* 

Feckham  J.  The  plaintiffs  intestate  had  been  a  switchman 
for  some  years  and  had  been  for  quite  a  length  of  time  in  the 
employment  of  the  defendant  in  and  about  the  yard  where 
the  accident  happened,  and  he  was,  therefore,  acquainted  with 
the  means  employed  therein  by  the  defendant  to  accomplish 
its  necessary  work.  Part  of  the  means  was  the  "  frog " 
which  was  used  to  effect  the  transfer  of  a  train  from  one  track 
to  another  which  crossed  it.  Its  shape  and  purpose  and  the 
fact  that  it  was  unblocked  must  have  been  as  familiar  to  the 
deceased  as  any  other  thing  connected  with  the  railroad.  * 

'It  is  scarcely  to  be  credited  that  a  man  employed  as  a 
switchman,  and  who  discharged  his  duties  in  the  midst  of  a 
large  number  of  just  such  instruments,  could  possibly  be 
ignorant  of  their  shape  or  of  the  fact  that  they  were  unblocked, 
or  could  fail  to  understand  that  there  was  a  liability  or  chance 
to  get  one's  foot  caught  in  their  converging  rails  and  to  suffer 
some  grievous  accident  therefrom. 

The  court  below  very  properly  held  that,  by  his  acceptance 
of  the  service  and  his  continuance  therein,  the  deceased 
assumed  the  hazard  incident  to  an  obvious  or  known  danger. 
But  the  court  held,  with  some  hesitation,  that  it  might  be  sub- 
mitted to  the  jury  as  a  question  of  fact  whether  the  deceased 
was  charged  with  notice  of  the  manner  and  difficulty  of 
removing  his  foot  when  within  these  converging  rails  and  of 
the  danger  of  the  situation  in  which  he  might  then  be  placed. 

We  feel  quite  sure  that  one  who  worked  among  these  rails 
daily  for  months  and  years,  necessarily,  was  familiar  with 
their  shape  and  general  construction,  and  must  have  known 
of  the  difficulty  of  removing  a  foot  caught  in  the  space  between 
the  rails  and  the  danger  of  the  situation  arising  therefrom. 
We  cannot  believe  that  any  one  could  thus  work  and  yet, 
SicKELs— Vol.  LXVI.    70 
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while  familiar  with  the  frog,  its  purpose  and  use,  and  with  its 
apparent  form  and  condition,  and  that  it  was  unblocked  (with 
all  of  which  knowledge  the  learned  court  below  correctly 
charged  the  deceased),  could  still  be  ignorant  that  there  was 
danger  to  be  apprehended  by  getting  his  foot  caught  between 
the  raik,  and  that  there  was  a  liability  to  have  it  thus  caught. 
Such  liability  is  seen  upon  the  slightest  inspection  of  the  frog 
when  coupled  with  knowledge  (which,  we  believe,  is  in  the 
possession  of  every  man)  that  the  rail  of  a  railroad  as  it  rests 
upon  the  ground  is  wider  at  the  top  and  bottom  than  in  the 
center. 

We  can  have  no  doubt  that  the  danger  was  obvious  and 
known  to  the  deceased.  The  case  cannot  be  distinguished 
from  Be  Forest  v.  Jewett^  Recevoer^  etc.  (88  N.  Y.  264.) 

The  judgment  should,  therefore,  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Henmetta    C.   Smith,    Appellant,    v,   John  T.    Cornell, 
Executor,  etc.,  Kespondent. 

In  January,  1883,  one  S.  died,  seized  of  certain  real  estate  which,  by  his 
will,  he  devised  to  his  executor  in  trust  for  certain  uses  and  purposes. 
This  trust  was,  in  an  action  brought  by  plaintiff,  his  only  child,  in 
November,  1888,  adjudged  invalid  and  the  lands  were  held  to  descend 
to  plaintiff  as  the  testator's  sole  heir-at-law.  At  the  time  of  the  testator's 
death  the  taxes  on  these  lands  for  several  years  were  unpaid  and  in  >fay, 
1888,  a  sale  was  had  for  the  unpaid  taxes  of  1879.  Immediately  after 
obtaining  the  decree  setting  aside  the  trust,  plaintiff  brought  an  action 
to  compel  defendant,  as  executor,  to  pay  from  the  personal  property  in 
his  hands  the  taxes  remaining  unpaid  and  to  redeem  the  lands  from  the 
tAx  sale.  The  executor  set  up  as  a  defense  that  plaintiff  had  purchased 
the  lands  at  a  sale  in  October,  1888,  under  a  decree  in  an  action  brought 
by  the  widow  against  the  executor,  in  his  capacity  as  trustee,  for  ^e 
recovery  of  her  dower,  to  which  plaintiff  was  not  a  party,  which  sale 
and  the  conveyance  thereunder  were  made  subject  to  the  unpaid  taxes 
and  the  sale  for  taxes.  It  appeared  that  the  testator's  personal  estate  was 
suiflcient  to  discharge  the  tax  liens,  and  no  claims  had  been  presented  to 
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the  executor  pursuant  to  his  notice  of  a  character  entitled  to  a  preference 
over  the  taxes  imposed  and  unpaid  prior  to  the  testator's  death.  Hdd, 
that  the  taxes  were  the  personal  debts  of  the  testator  and  the  executor 
was  not  released,  by  plaintiff's  purchase  in  the  dower  action  and  accept- 
ance of  the  deed,  from  the  obligation  imposed  upon  him  by  statute 
(2  R.  8.  87,  §  27),  to  pay  the  same. 

In  the  absence  of  a  covenant  or  agreement  to  that  effect,  contained  in  the 
instrument  of  conveyance,  the  grantee  of  lands  does  not  fussume  a 
personal  obligation  to  pay  existing  incumbrances 

Smith  V.  ChmUl  (19  J.  &  8.  354)  reversed. 

(Argued  December  3,  1888;  decided  December  11,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
March  2,  1885,  which  reversed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  decision  of  a  judge  at  Special  Term. 
(Keported  below,  19  J.  &  S.  354.) 

The  nature  of  the  action  and  the  facts  are  suffid'ently 
stated  in  the  opinion. 

Benjamin  M.  Stillwell  for  appellant.  Upon  the  death  of 
the  testator  the  taxes  became  a  first  lien  upon  the  personal 
estate  in  the  hands  of  the  executor,  and  the  land  thereby 
became  only  secondarily  liable  therefor.  {Harrison  v.  Peck, 
56  Barb.  265 ;  2  R.  S.  87,  §  27.)  The  judgment  in  the  action 
to  recover  dower  was  only  interlocutory  and  determined 
nothing,  except  that  the  widow  was  entitled  to  dower  in  said 
lands.  (Code,  §§  1619, 1624.)  The  purchase  of  said  lands  by 
the  plaintiff  under  the  judgment  in  tlie  action  for  dower,  and 
the  acceptance  by  her  of  the  referee's  deed  therefor,  subject 
to  the  unpaid  taxes  and  sales  therefor,  cannot  be  construed  as 
a  contract  on  her  part  to  pay  such  taxes,  nor  did  such  pur- 
chase in  any  way  affect  any  right  or  title  which  she  had  in  or 
to  such  lands  prior  to  the  judgment  and  sale,  and  prior  to  the 
commencement  of  the  action  for  dower.  (Code,  §§  1619, 
1624,  2798 ;  Belmont  v.  Cowan,  22  N.  Y.  438.) 

Horace  Secor,  Jr.,  for  respondent.  The  provision  of  the 
statute  providing  for  the  order  of  the  payment  of  the  debts  of 
a  decedent,  and  giving  preference  to  debts  entitled  to  a  prefer- 


556  Smith  v.  Cobnbll.  [Dec., 

Opinion  of  the  Ck)urt,  per  Gray,  J. 

ence  under  the  laws  of  the  United  States,  and  to  taxes  assessed 
prior  to  the  death  of  the  decedent,  is  made  for  the  bene^t  of 
the  government*    {Seabury  v.  Brawn^  ^  Bradf .  207.) 

Gbay,  J.  At  tlie  time  of  the  testator's  death,  in  January, 
1883,  he  was  seized  of  certain  real  estate  in  New  York  city, 
and,  by  his  will,  he  had  devised  the  same  to  his  executor,  in 
trust  for  certain  uses  and  purposes.  As  the  result  of  an  action 
brought  by  this  plaintiff,  his  only  child,  it  was,  in  November, 
1883,  adjudged  and  decreed  that  the  trust,  attempted  to  be 
created  by  the  will,  was  an  unlawful  one,  and  that  the  lands 
descended  to  plaintiff,  as  sole  heir-at-law  of  the  testator.  At 
the  time  of  his  death  there  were  unpaid  the  taxes  imposed 
upon  the*  lands  for  several  years  past,  and,  in  May,  1883,  a  sale 
was  had  for  the  taxes  in  arrears  for  the  year  1879.  Immedi- 
ately upon  obtaining  her  decree,  this  action  was  commenced 
by  the  plaintiff  to  compel  the  defendant,  as  executor  of  her . 
deceased  father,  to  pay  from  the  personal  property  in  his  hands 
the  taxes  remaining  unpaid,  and  to  redeem  the  lands  from  the 
tax  sale  thereof.  The  executor  defended  the  action  and 
alleged  that  the  plaintiff  had  purchased  the  lands  at  a  sale  had 
in  October,  1883,  pursuant  to  the  terms  of  a  decree  in  an  action 
brought  against  him  by  the  widow  of  the  deceased  for  the 
recovery  of  her  dower,  and  that  the  sale  and  tho  referee's  con- 
veyance to  this  plaintiff  were  made  subject  to  the  unpaid  taxes 
and  sale  therefor  mentioned.  The  personal  estate  was  suffi- 
cient for  the  purpose  of  discharging  the  tax  liens,  and  no 
claims  had  been  presented  to  the  executor,  pursuant  to  his 
notice,  of  a  character  entitled  to  a  preference,  under  the  laws, 
over  taxes  imposed  and  unpaid  prior  to  the  testator's  death. 

The  contention  of  the  appellant  on  these  facts  is,  that  the 
General  Term  have  erred  in  reversing  the  judgment  of  the 
Special  Term,  which  adjudged  that  the  defendant,  as  executor, 
should  pay  the  taxes  in  question,  and  we  think  the  appeal 
should  be  sustained. 

The  theory  of  the  defense  is  to  the  effect  that  the  purchase 
by  this  plaintiff  at  this  sale  under  the  decree  in  the  dower 
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action,  and  the  acceptance  of  the  deed  of  the  referee  convey- 
ing snbject  to  unpaid  taxes,  etc.,  operated  to  release  the  exec- 
utor from  the  legal  obligation  resting  upon  him  to  discharge 
these  debts  of  the  testator.  The  General  Term  accepted  that 
theory  and  thereby  fell  into  serious  error.  The  learned  judge, 
who  delivered  the  opinion  of  the  General  Term  below,  said 
that  when  this  plaintiff  bought  the  premises  "  subject  to  taxes, 
it  was  the  equivalent  of  an  obligation  to  the  defendant  that 
the  land  should  be  the  primary  fund  for  the  payment  of  taxes 
and  not  the  personal  property  of  the  estate,"  and  that  she 
**  thus  consented  that  the  executor  need  not  so  apply  the  per- 
sonal estate." 

No  such  consequences  did,  or  could  possibly  flow  from  the 
transaction  of  purchase  by  this  plaintiff,  either  in  equity  or  at 
law,  and  the  defendant  was  never  absolved  from  his  duty  as 
executor  to  apply  the  personal  estate  in  his  hands  to  the  pay- 
ment of  these  taxes.  By  the  provisions  of  the  Kevised 
Statutes  of  this  state,  the  obligation  is  imposed  upon  executors 
and  administrators,  next  after  debts  entitled  to  a  preference 
under  the  laws  of  the  United  States,  to  pay  "  taxes  assessed 
upon  the  estate  of  the  deceased  previous  to  his  death."  (Part 
1.,  chap.  6,  tit.  3,  art.  2,  §  27.)  This  preference  is  com- 
manded by  the  statute,  and  in  obedience  to  the  command  the 
executor  or  administrator  must  apply  the  personal  property  of 
the  estate  as  directed.  The  taxes  unpaid  at  the  testator's 
death  were  his  personal  debts  {Sec^ury  v.  Bowen^  3  Bradf . 
207 ;  Griawold  v.  Grriswold^  4  id.  216.)  And  we  are  unable 
to  find  anv  reason  for  supposing  that  tlie  rights  of  this  plaintiff, 
as  his  heir-at-law,  with  respect  to  their  payment,  were  affected 
by  the  decree  in  the  widow's  dower  action,  or  by  the  con- 
veyance thereunder.  That  action  was  by  the  widow  against 
the  executor,  in  his  capacity  as  trustee  of  the  real  estate 
imder  the  will,  and  this  plaintiff  was  no  party  to  it  and 
could  not,  in  any  sense,  be  considered  bound  by  its  result. 
To  the  contrary,  her  pending  action  to  have  that  trust 
declared  invalid  was  a  distinct  and  emphatic  assertion  of  a 
claim,  as  hostile  to  the  trust  title  in  the  executor,  as  it  was 
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irreconcilable  with  the  supposition  of  any  waiver  on  her  part 
of  her  legal  rights.  One  effect  of  her  purchase  at  the  sale, 
under  the  decree  in  the  dower  action,  was  to  protect  her 
interests  in  the  estate.  She  sacrificed  nothing  and  conceded 
no  rights  away.  When,  subsequently,  by  the  decree  in  her 
action,  the  trust  in  the  executor  was  declared  unlawful, 
matters  were  reinstated  in  the  condition  in  which  they  were 
before  the  sale  in  the  dower  action ;  with  this  sole  feature, 
that  from  the  heir-at-law's  money  the  widow's  dower  interest 
had  been  satisfied.  The  decree  in  the  widow's  action  was 
ineffectual  to  give  a  good  title  to  anyone,  as  the  title  had 
never  passed  out  of  the  heir-at-law ;  but  it  had  served  the 
end  of  admeasuring  the  dower-right  of  the  widow.  Even 
had  the  sale  been  valid  in  the  widow's  action  and  to  a 
stranger,  as  it  was  subject  to  the  lien  of  unpaid  taxes,  the 
value  would  have  heen pro  tanto  diminished  and  this  plaintiff 
would  have  had  her  claim  upon  the  personal  estate  in  the 
executor's  hands  for  reimbursement.  How  is  the  question 
affected  because  she  herself  stepped  in  and  bought  the  prop- 
erty charged  with  the  lien  ? 

She  was  not  a  party  to  the  action,  and  was  not  bound  by 
any  step  or  proceeding  in  its  conduct ;  its  force  was  against 
the  executor  of  the  will,  as  invested  with  the  legal  title  to  the 
lands,  through  the  devise  to  him  in  trust ;  the  subsequent 
judgment,  in  the  pending  action  by  this  plaintiff,  declared  the 
trust  illegal  and  left  the  title  in  this  plaintiff,  as  heir-at-law, 
as  of  the  time  of  testator's  death ;  and,  when  she  bought  in 
the  lands,  she  made  no  agreement,  expressed  in  words  import- 
ing such,  or  to  be  implied  from  the  conveyance,  assuming  the 
payment  of  the  existing  incumbrances. 

In  the  absence  of  a  covenant  or  agreement  to  that  effect, 
contained  in  the  instrument  of  conveyance,  the  grantee  of 
lands  does  not  assume  a  personal  obligsftion  to  pay  existing 
incumbrances.  {Bekaont  v.  Coman^  22  N.  Y.  438 ;  Equitable 
Life  Ins.  Co.  v.  Bostwick,  100  id.  629.)  The  plaintiff,  as  the 
grantee  in  the  referee's  deed,  conveying  subject  to  taxes,  etc., 
thereby  entered  into  no  obligation  respecting  these  unpaid 
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liens.  Its  acceptance  by  lier  neither  had  that  effect,  nor  did 
it  operate,  constructively  or  actually,  as  her  consent  that  the 
executor  should  not  apply  the  personal  property  in  payment 
of  those  liens.  There  was  no  assumption  clause  in  plaintiff's 
deed  for  the  payment  of  any  incumbrances,  and,  neither  in 
equity  nor  at  law,  was  that  which  was  the  debt  of  tlie  testator 
changed  into  a  debt  of  her  undertaking.  Thus  tliere  is  a  total 
absence  in  this  case  of  the  elements  out  of  which  to  construct 
a  tlieory  of  an  obligation,  express  or  implied,  on  plaintiff's 
part  to  pay  these  taxes,  or  of  an  agreement  by  her  that  the 
executor  should  be  released  from  his  legal  liability  in  respect 
of  their  payment.  There  is  nothing  here  to  alter  what  should 
be  the  invariable  rule,  that  the  personal  property  of  a  testator 
is  the  primary  fund  for  the  payment  of  his  debts,  and  that  the 
land,  or  tlie  heir  or  devisee  of  the  same,  in  respect  thereto, 
stand  simply  as  sureties  for  their  payment. 

In  this  case  the  executor  had  no  administrative  rights  over 
these  lands  or  their  proceeds.  If  the  personal  property  were 
insufficient  to  pay  the  debts,  he  or  any  creditor  had  a  statutory 
right  to  apply  to  the  surrogate  for  a  decree  directing  some 
disposition  of  the  real  property  for  that  end,  and  the  proceeds 
thereby  arising  would  be  paid  into  the  Surrogate's  Court. 
(Code  of  Civil  Pro.  §§  2759,  2786.)  The  idea  of  the  learned 
judge  at  General  Term,  with  respect  to  fhe  relation  of  the 
defendant  as  executor  to  the  real  estate,  was  under  an  evident 
misapprehension ;  he  had  no  right  of  control  ovier  the  same ; 
but  simply  the  right,  common  to  him  and  to  the  creditors,  in  a 
certain  contingency  and  upon  a  proper  showing  of  facts,  to 
call  into  exercise  the  power  of  the  Surrogate's  Court  over  the 
real  estate  of  the  decedent. 

Nothing  in  the  record  calls  for  any  further  expression  of 
opinion,  and,  for  the  reasons  stated,  the  order  of  the  General 
Term  should  be  reversed,  and  the  judgment  of  the  Special  Term 
should  be  affirmed,  with' costs  to  the  appellant  in  both  courts, 
to  be  paid  out  of  the  fund  in  the  defendant's  hands  as  executor. 

All  concur. 

Judgment  accordingly 
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Louis  Sisdenbaoh,  Appellant,  v.  Julia  A.  Bilet,  aa 
Administratrix,  etc.,  Respondent. 

An  order  of  General  Term  reversing  a  judgment  entered  upon  a  verdict 
directed  by  the  trial  court  and  ordering  a  new  trial,  is  not  resa^judicata 
between  tbe  parties,  and  upon  an  appeal  to  this  court  from  a  General 
Term  judgment,  affirming  a  judgment  rendered  on  a  second  trial,  every 
question  of  law  appearing  in  the  record  can  be  considered  as  if  the 
General  Term  decision  was  rendered  upon  a  first  appeal. 

Where  the  complaint  in  an  action  to  recover  possession  of  personal  prop- 
erty contains  no  averment  of  a  wrongful  taking,  but  simply  alleges  a 
wrongful  detention,  a  general  denial  puts  in  itoue  both  plaintiff's  title 
and  the  wrongful  detention,  and  under  it  defendant  may  show  title  in  a 
stranger  although  he  does  not  connect  himself  with  the  title. 

The  fact  that  an  agent  in  a  contract  for  the  purchase  of  property  binds 
himself  individually,  as  well  as  his  principal,  t6  pay  the  purchase-price, 
does  not  give  him  title,  or  conclusively  establish  title  in  him,  where  the 
evidence  discloses  that  he,  in  fact,  purchased  for  his  principal. 

In  an  action  to  recover  possession  of  property  alleged  to  have  been  wrong- 
fully detained,  plaintiff  claimed  under  a  bill  of  sale  which  the  evidence 
showed  was  intended  as  a  mortgage.  The  instrument  was  not  filed  as  a 
chattel  mortgage.  The  property  was  at  the  time  in  store,  -and  was  sub- 
sequently levied  on  by  defendant's  intestate  by  virtue  of  an  attachment. 
There  was  sufficient  evidence  to  justify  a  finding  that  it  never  went  into 
plaintiff's  possession  prior  ta  the  levy  under  the  attachment.  Held,  that 
as  against  the  attaching  creditor  the  mortgage  was  void  under  the 
statute  (Chap.  279,  Jjaws  of  1838);  that  a  mere  constructive  possession 
would  not  answer  the  requirements  of  the  statute. 

Also,  hdd,  that  if  the  instrument  was  intended  as  a  pledge,  there  was  a 
similar  infirmity  in  plaintiff's  position,  as  a  pledge  could  not  become 
operative  without  delivery  to  the  pledgee. 

Also,  hdd,  that  a  similar  infirmity  attaches  if  the  instrument  was  to  be 
considered  as  a  bill  of  sale,  in  the  absence  of  proof  that  it  was  made  in 
good  faith  and  without  intent  to  defraud,  as  the  sale  not  having  been 
accompanied  by  immediate  delivery  and  followed  by  a  continued 
change  of  possession  was  presumptively  fraudulent  as  against  creditors 
of  the  vendor.    (2  R.  8.  136,  §  5.) 

(Argued  December  3,  1888;  decided  December  11,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  December  17,  1886,  which  modified,  and  amrmed 
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as  modified,  a  judgment  in  favor  of  defendant  entered  upon 
a  verdict. 

This  was  an  action  to  recover  possession  of  certain  rifles 
and  "spare-parts"  belonging  thereto. 

On  the  13th  day  of  February,  1879,  Roderigo  Toledo  held 
some  kind  of  agency  for  the  government  of  Honduras,  and 
on  that  day  he  entered  into  a  contract  with  one  Farington,  in 
which  he  is  described  as  "R.  Toledo,  Esq.,  special  com- 
missioner of  the  Republic  of  Honduras,"  whereby  Farington 
agreed  to  sell  to  the  government  of  Honduras,  six  thousand 
rifles,  with  the  spare  parts  furnished  therewith,  for  the  sum 
of  $6.60  each ;  and  Toledo  agreed  on  his  own  behalf  and  on 
behalf  of  the  government  of  Honduras  to  pay  for  the  rifles 
on  delivery.  In  pursuance  of  that  contract,  Farington 
delivered  to  Toledo  two  thousand  five  hundred  rifles  and  the 
spare  parts  belonging  thereto,  then  stored  in  the  United  States 
government  ordnance  building  at  the  Brooklyn  navy  yard,  and 
Toledo  paid  therefor  and  left  one  thousand  of  them  and  the 
spare  parts  at  that  place.  The  plaintiff  claims  that  some  time 
prior  to  July,  1879,  he  loaned  $17,000  to  Toledo,  and  took  as 
security  therefor  a  quantity  of  jewelry;  that  he  held  the 
jewelry  as  security  for  the  loan  until  July  21,  1879,  when 
Toledo  paid  $12,000  on  the  loan  under  an  agreement  by  which 
he  was  to  receive  from  the  plaintiff  the  jewelry  and  substitute 
therefor  as  security  for  the  balance  of  the  loan  the  one 
thousand  rifles  and  the  spare  parts  remaining  at  the  navy  yard, 
and  that  to  carry  out  that  agreement  the  following  instrument 
was  executed  between  the  parties  on  that  day :  "  In  consider- 
ation of  one  dollar  to  me  in  hand  paid  by  Louis  Siedenbach, 
Esq.,  I  hereby  sell,  assign,  transfer  all  my  right,  title  and 
interest  in  one  thousand  Remington  standard  rifles,  calibre  fifty, 
Springfield  pattern,  now  deposited  in  the  navy  yard  of  the 
United  States  in  Brooklyn,  to  the  said  Louis  Siedenbach,  with 
the  conditions  that  I,  or  the  parties  representing  me,  shall  have 
the  right  to  purchase  the  same  at  any  time  within  three  months 
from  date,  for  the  sum  of  $7,272.37."  Toledo,  immediately 
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after  the  execution  of  that  instrument,  left  this  country,  and 
Farington,  claiming  that  he  owed  him  a  large  sum  of  money 
for  breach  of  contract  in  December,  1879,  commenced  an 
action  against  him,  and  procured  an  attachment  which  was 
levied  by  the  defendant's  intestate,  as  sheriff  of  Kings  county, 
upon  the  one  thousand  rifles  and  spare  parts,  and  by  virtue  of 
the  attachment  the  sheriff  took  and  held  the  property.  The 
complaint  does  not  allege  a  wrongful  taking  of  the  property 
by  the  sheriff,  or  that  he  had  become  wrongfully  possessed 
thereof,  but  simply  alleges  that  he  wrongfully  detained  the 
property  from  the  plaintiff,  and  that  its  value  was  $7,500,  and 
judgment  is  demanded  that  the  defendant  deliver  the  prop- 
erty to  the  plaintiff  and  pay  him  damages  for  the  detention 
thereof.  In  his  answer  the  defendant  denies  that  he  wrong- 
fully detained  the  property  described  in  the  complaint,  and 
avers  that  he  had  "  no  knowledge  or  information  sufficient  to 
form  a  belief  that  the  said  goods  and  chattels  or  any  part 
thereof  were,  or  are  the  property  of  the  plaintiff ; "  and  further 
answering,  he  alleges  the  action  arising  upon  contract  to  recover 
$6,000  of  Toledo,  the  issuing  of  the  attachment,  the  receipt 
of  the  same  by  him ;  that  by  virtue  thereof  he  levied  upon 
and  attached  the  rifles,  and  that  they  at  the  time  were  the 
property  of  Toledo,  or  that  Toledo  had  a  leviable  or  attachable 
interest  therein ;  and  judgment  is  demanded  for  the  return  to 
him  of  the  goods,  and  if  return  could  not  be  had,  then  for  the 
value  thereof.  The  action  was  twice  tried.  Upon  the  first 
trial,  at  the  close  of  all  the  evidence  a  verdict  was  directed  in 
favor  of  the  defendant.  Upon  appeal  by  the  plaintiff  to  the 
General  Term  the  judgment  entered  thereon  was  reversed 
(36  Hun  211) ;  upon  the  second  trial  the  cause  was  submitted 
to  the  jury,  they  found  a  verdict  in  favor  of  the  defendant. 
Further  facts  appear  in  the  opinion. 

Albert  Cardozo^  Jr.^  for  appellant.  The  decision  of  the 
General  Term  on  the  first  appeal  is  res  adjvdioata^  not  only 
in  respect  to  the  questions  that  were  then  expressly  passed 
upon  by  the  court  upon  that  record,  but  also  as  decisive  of  the 
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legal  questions  which  might  have  been  raised  by  the  defend- 
ant, as  necessarily  incident  to  the  judgment  of  reversal. 
{GosUn  V.  Goiodl,  66  N.  Y.  626;  Fumeas  v.  Ferguson^  34 
id.  484 ;  Wilson  v.  Ba/mey^  5  Hun,  257 ;  Barrington  v. 
D.  <&  H.  a  Co.,  13  Week.  Dig.  [3d  Dept.]  357 ;  Oakley  v. 
AspindU^lZ  N.  Y.  500 ;  Eaton  v.  Alger,  47  id.  345 ;  Justice 
V.  Ixmg,  62  id.  323 ;  WcyrraU  v.  Mwan,  53  id.  185 ;  Towle  v. 
Remsen,  70  id.  307, 308.)  Where  unimpeached  witnesses  testify 
distinctly  and  positively  to  a  fact,  and  are  uncontradicted,  their 
testimony  should  be  credited  and  have  the  effect  of  overcom- 
ing a  mere  presumption.  {Newton  v.  Pope,  1  Cow.  110; 
Loomer  v.  Meeker,  25  N.  Y.  361 ;  Lesser  v.  Wwnder,  9  Daly, 
70;  Whiton  v.  Snyder,  88  K  Y.  302;  Damd  v.  WiUiamS' 
hurgh  City  F.  Ins.  Co.,  83  id.  265.)  The  introduction  by  the 
defendant  of  the  evidence  of  the  plaintiff,  as  given  on  the 
former  trial,  is  conclusive  proof  of  the  facts  deposed  to. 
{Fogg  V.  Ed/wa/rds,  20  Hun,  90 ;  El/weU  v.  W.  U.  Tel.  Co.,  45 
N.  Y.  553.)  Although  the  plaintiff  establishes  by  his  evidence 
^prvma  facie  cause  of  action,  so  that  when  he  rests  his  case  a 
refusal  to  order  a  nonsuit  is  proper,  yet  if  the  evidence  on  the 
part  of  the  defendant  is  very  greatly  preponderating,  and 
especially  where  that  preponderance  arose  from  the  facts  and 
circumstances  uncontroverted,  the  court  would  set  aside  a 
verdict  for  the  plaintiff  as  against  the  evidence.  {Kinsma/n 
V.  N.  Y.  Mut.  Ins.  Co.,  5  Bosw.  460 ;  Srrdth  v.  ^tMi  Ins.  Co., 
49  N.  Y.  211 ;  Sheldon  v.  Clews,  17  Week.  Dig.  411 ; 
McDonald  v.  Walter,  40  N.  Y.  553 ;  Macy  v.  WJieeler,  30  id. 
237;  Kelly  v.  Frazier,  2  Civ.  Pro.  324;  Jackson  v.  Odell, 
9  Daly,  372 ;  AUis  v.  Leonard,  68  N.  Y.  288 ;  Benham  v. 
Cwry,  11  Wend.  82 ;  Seibert  v.  Erie  R.  Co.,  49  Barb.  583  ; 
Qale  V.  Wells,  12  id.  84 ;  Wa/rdM  v.  HugJies,  3  Wend.  416 ; 
Johnson  V.  Johnson,  15  id.  647.)  Declarations  of  the  assignor 
as  to  personal  property,  though  made  before  the  assignment, 
are  not  admissible  against  an  assignee  for  value.  (  Vam,  Sachs 
V.  Eretz,  72  N.  Y.  548 ;  Truax  v.  Slater,  86  id.  620 ;  Clews  v. 
Kehr,  90  id.  633 ;  Bodge  v.  Trust  Co.,  93  U.  S.  379.)  Declarar 
tions  by  the  grantor,  made  after  the  sale,  have  always  been 
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considered  incompetent.  {Culver  v.  McCartney^  40  N.  Y. 
220 ;  TiUon  v.  TerwiUigeTj  56  id.  237 ;  Bumiham  v.  Bren- 
Qum^  74  id.  597.)  If  the  change  of  possession  was  not  absolute 
and  immediate  and  continued,  tlie  good  faith  of  the  transac- 
tion may  still  be  shown  to  the  jury,  for  the  failure  to  give 
possession  only  raises  a  presumption  of  fraud,  which  may  be 
rebutted  by  proof  that  the  transaction  was  fair.  {Siedenhach 
V.  RUey^  36  Hun,  213.)  The  court  has  a  right  to  send  back 
the  jury  where  the  verdict  is  informal,  and  where  it  becomes 
manifest  that  a  mistake  is  made,  {y^arner  v.  N.  Y.  C.  <& 
IT.  R.  R.  R.  Co.,  52  N.  Y.  427.) 

Thomas  E.  Pearsall  for  respondent.  The  evidence  in  sup- 
port and  against  plaintiffs  claim  left  it  a  question  of  fact  for 
the  determination  of  the  jury  whether  the  plaintifE  had 
established  his  claim  to  the  ownership  of  the  rifles.  (36 
Hun,  211 ;  6  N.  Y.  State  Rep.  104.)  The  rifles  in  question 
were  sold  to  the  government  through  Toledo,  its  agent,  and 
paid  for  by  the  government's  money,  hence  the  plaintiff  could 
not  recover  herein.  {Griffin  v.  Z.  I.  R.  R.  Co.,  101  N.  Y. 
348 ;  Rooney  v.  Coon,  6  Hun,  645 ;  Ma/nm/ng  v.  Worter,  7  id. 
482.)  The  title  to  the  rifles  being  in  the  government  of  Hon- 
duras, Toledo,  its  agent,  could  not  sell  or  pledge  these  goods 
of  his  principal  for  his  own  debt,  much  less  for  the  debt  of 
another.  {Donito  v.  Mosquera,  2  Bosw.  40 ;  Van  Amringe 
V.  Peahody,  1  Mason,  440 ;  HaUoway  v.  Stev&m,  48  N.  Y. 
129 ;  Parsons  v.  Webb,  8  Greenl.  38 ;  Morris  v.  Watson,  15 
Minn.  212 ;  Foss  v.  Robertson,  46  Ala.  483 ;  RowellY.  Pratt, 
6  Cush.  Ill ;  Stevens  v.  Cunningham,  3  Allen,  491 ;  SaUers 
V.  Everett,  20  Wend.  275.)  Had  the  jury  decided  that  Toledo 
was  the  owner  of  the  rifles,  the  evidence  showed  that  the 
instrument  under  which  plaintiff  claimed  was  but  a  chattel 
mortgage,  which  was  void  as  against  Farington,  for  the 
reason  that  it  was  not  filed  and  was  not  "  accompanied  by  an 
immediate  delivery  and  followed  by  an  actual  and  continued 
change  of  possession  of  the  thing  mortgaged.  {Chapman  v. 
BuUer,  18  Johns.  169 ;    Smith  v.  Beattie,  31  N".  Y.  542 ; 
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JSroion  V.  Bennett,  8  Johns.  96;  3  R.  S.  143,  §§9,  11; 
Steele  v.  Benhami,  84  N.  Y.  634 ;  Topping  v.  Lynder^  2  Robt. 
488 ;  Porter  v.  Parmly,  52  K  Y.  185,  189 ;  BuUis  v.  Mont- 
goTnery,  50  id.  352 ;  Hale  v.  I^eet,  40  id.  99,  101 ;  Ely  v. 
(7(?7%  19  id.  496 ;  Crcmdall  v.  Brovm,  18  Hun,  461 ;  P^- 
«AttK  V.  JEggart,  52  Barb.  373;  Yenni  v.  McNcmtee,  45 
N.  Y.  614 ;  .Bt^Kw  v.  Farmiy,  52  id.  185.)  Nor  was  the 
alleged  delivery  of  one  of  the  rifles  to  plaintiff  suflScient  under 
the  statute.  There  must  be  immediate  delivery  of  the  whole 
property.  {Benedict  v.  Smith,  10  Paige,  126,  128.)  A  sym- 
bolical dehvery  and  constructive  possession  is  .not  enough 
under  the  statute.  (  Yen/ni  v.  McNamee,  45  N.  Y.  352 ;  BuUis 
V.  Famdy,  52  id.  185.)  If  it  be  claimed  that  the  transaction 
between  plaintiff  and  Toledo  was  a  pledge,  then  that  also  was 
void  as  against  the  plaintiff,  because  there  was  no  actual 
delivery  or  change  of  possession.  {ParshaU  v.  Eggart,  52 
Barb.  374 ;  CoUins  v.  Buck,  63  Me.  459  ;  Wolcott  v.  Keith, 
22  N.  H.  196 ;  Holmee  v.  Crime,  2  Pick.  210 ;  Brovm  v.  Ben- 
nett,  8  Johns.  98 ;  Wood  v.*  Dudley,  8  Yt.  435 ;  Bouaey  v. 
Amos,  8  Pick.  236 ;  Badlam  v.  Tucker,  1  id.  389 ;  Browndl 
V.  Ha/wkvns,  4  Barb.  491.)  Had  the  jury  determined  that 
the  instrument  was  a  bill  of  sale,  then  they  were  justified  in 
holding  that  it  was  fraudulent  and  void  as  against  Mr.  Far- 
ington.  (3  R.  S.  143,  §  5.)  This  proof  was  proper  and 
material  under  the  denial  in  defendant's  answer  of  plaintiff's 
claim  of  ownership,  this  being  an  d^tioiioi  replevin  in  detinet, 
{Griffin  v.  Z.  /.  R.  R.  Co.,  101  JST.  Y.  348.)  The  court  prop- 
erly charged  that  in  order  for  the  jury  to  find  a  verdict  for 
the  plaintiff,  as  far  as  the  spare  parts  were  concerned,  they 
must  have  been  actually  in  his  possession.  (3  R.  S.  [6th  ed.] 
143,  §  5;  Id.  142,  §  3.)  If  Toledo,  at  the  time  of  executing 
the  instrument  to  Siedenbach,  did  not  own  tlie  rifles,  he  had 
no  right  to  sell  or  pledge  them,  and  if  he  did  not  own  them, 
then  plaintiff's  claim  was  without  foundation.  {Oriffin  v. 
Z.  7.  R.  R.  Co.,  101  N.  Y.  348.)  The  instrument  received 
by  plaintiff  from  Toledo  was,  by  his  own  showing,  a  chattel 
mortgage  in  the  most  favorable  view  of  it.     It  was  not  filed. 
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and,  therefore,  if  it  was  not  followed  by  immediate  delivery 
and  continued  possession  of  the  chattels,  it  was  void,  and 
plaintiff  could  not  recover.  (3  R.  S.  [6th  ed.]  143,  §§  9,  11 ; 
Steele  Y.  Benham,  84  N.  Y.  634;  OramdaU  v.  Brown,  18 
Hun,  461 ;  Camp  v.  Camp,  2  Hill,  628  ;  ParshaU  v.  Eggart, 
S2  Barb.  373.) 

Eabl,  J.  The  plaintiff's  counsel  makes  the  singular  claim 
that  the  decision  rendered  by  the  General  Term  upon  the 
first  appeal,  was  res  a^udioata  between  the  parties,  and  was, 
therefore,  binding  and  conclusive  upon  them  in  all  the  subse* 
quent  litigation,  even  in  this  court.  That  decision  did  not 
result  in  any  judgment,  and  all  that  was  decided  thereby  was 
that  the  verdict  ought  not  to  have  been  directed,  and  that  the 
case  should  have  been  submitted  to  the  jury.  What  was  said 
in  the  opinion  did  not  bind  any  one,  not  even  the  judge  who 
wrote  it.  Every  question  of  law  raised  in  the  court  below 
appearing  in  the  record  can,  therefore,  be  considered  here  as 
if  the  decision  of  the  General  'Term,  which  is  now  under 
review,  had  been  rendered  upon  a  first  appeal. 

Under  the  issue  in  this  case  it  was  'competent  for  the 
defendant  to  show  that  the  plaintiff  did  not  own  the  property 
in  question.  This  action  is  in  the  complaint  based  solely  upon 
the  wrongful  detention  of  the  property  claimed,  and  imder 
the  common-law  system  of  practice,  it  would  have  been 
styled  replevin  in  the  deUnet,  In  such  a  case  a  general  denial 
puts  in  issue  as  well  plaintiff's  title  to  the  property  as  the 
wrongful  detention,  and  the  defendant,  under  such  an  answer, 
may  show  title  in  a  stranger,  although  he  does  not  connect 
himself  with  such  title.  {Griffin  v.  Long  Islamd  JR.  R,  Co,, 
101  N.  Y.  348.)  It  was,  therefore,  competent  for  the 
defendant,  upon  the  trial  of  this  action,  to  show  that  the 
property,  on  the  21st  day  of  July,  1879,  did  not  belong  to 
Toledo,  but  to  the  government  of  Honduras,  and  that,  there- 
fore, the  plaintiff  did  not  get  any  title  thereto  by  virtue  of 
the  bill  of  sale  executed  to  him  by  Toledo  on  that  day.  We 
think  there  was  evidence  in  the  case  sufficient  to  authorize 
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the  jury  to  find  that  the  rifles  were  bought  of  Farington  by 
Toledo  for  the  government  of  Honduras;  that  they  were 
paid  for  with  its  money,  and  that  they  actually  belonged  to  it. 
The  evidence  that  Toledo  was  the  agent  of  Honduras,  that 
the  business  sign  upon  his  office  described  him  as  such,  and 
that  when  he  paid  Farington  for  the  rifles  he  declared  that  he 
did  it  on  behalf  of  Honduras,  and  the  language  of  the  con- 
tract with  Farington,  and  some  other  facts  in  the  case,  in  the 
absence  of  satisfactory,  much  less  conclusive  evidence,  that 
he  purchased  the  rifles  for  himself  as  a  private  individual 
transaction,  fumiBhed  some  grounds  from  which  it  could  be 
legitimately  inferred  that  the  rifles,  after  they  were  purchased, 
did  not  belong  to  Toledo.  It  is  true  that  he  bound  himself 
in  the  contract  with  Farington,  as  well  as  Honduras,  to  pay 
for  the  rifles,  but  his  obhgation  may  have  been,  in  fact,  that 
of  a  mere  surety.  We  do  not  deem  it  important  to  criticise 
the  evidence  in  detail.     It  has  all  been  considered. 

Even  if  the  rifles  were  purchased  for  and  belonged  to 
Toledo,  there  is  evidence  tending  to  show  that  the  bUl  of  sale, 
notwithstanding  its  form,  was  intended  as  a  mortgage ;  that 
the  plaintiff  previously  held  as  a  security  for  his  loan  the 
jewelry,  and  that  the  rifles  were  substituted  in  the  place  of 
the  jewelry  as  security  for  the  balance  of  the  loan.  As 
against  an  attaching  creditor,  this  mortgage  was  absolutely 
void,  tmless  it,  or  a  true  copy  thereof,  was  filed  in  the  proper 
office,  or  unless  there  was  an  immediate  delivery  of  the 
property  by  Toledo  to  the  plaintiff,  followed  by  an  actual  and 
continued  change  of  possession.  (Laws  of  1833,  chap.  279, 
§  1 ;  Camp  v.  Camp,  2  Hill,  628 ;  BvlUa  v.  Montgomery,  50 
K  Y.  852;  Tenni  v.  McNamee.^b  id.  614;  Porter  v, 
Pa/rmh/,  52  id.  iSb\  l^ede  v.  Benham,  84  id.  634.)  A 
mere  constructive  possession  will  not  answer  the  requirements 
of  the  statute.  This  instrument  was  not  filed  as  a  chattel 
mortgage,  and  whether  the,  property  was  actually  delivered, 
and  there  was  an  actual  and  continued  change  in  its  possession 
prior  to  the  attachment,  were  questions  of  fact  for  the  jury. 
We  do  not  deem  it  important  now  to  call  particular  attention 
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to  the  evidence.  It  has  all  been  carefuUy  read  and  consid- 
ered, and  we  cannot  sdy  that,  taking  into  account  the  char- 
acter, position  and  appearance  of  the  witnesses,  and  the  facts 
and  circumstances  proved,  the  jury  could  not  properly  find 
that  the  property  never  actually  went  into  the  possession  of 
the  plaintiffs  prior  to  the  attachment. 

But  if  this  paper  was  intended  as  a  pledge  of  the  property, 
there  is  a  similar  infirmity  in  plaintiff's  position  as  a  pledge 
could  not  become  operative  without  delivery  to  the  pledgee  of 
the  possession  of  the  property ;  and  here  the  jury  may  have 
found  that  possession  was  not  delivered. 

A  similar  infirmity  attaches  to  the  plaintiff's  case  if  the 
instrument  executed  on  the  21st  of  July,  1879,  be  regarded 
simply  as  a  bill  of  sale.  Because  it  is  provided  in  the  statute 
that  every  sale,  unless  the  same  be  accompanied  by  an  immedi- 
ate delivery  and  followed  by  an  actual  and  continued  change  of 
the  thing  sold,  shall  be  presumed  to  be  fraudulent  and  void 
as  against  creditors  of  the  vendor ;  and  shall  be  conclusive  evi- 
dence of  fraud  unless  it  shall  be  made  to  appear  on  the  part  of 
the  persons  claiming  imder  the  sale  that  the  same  was  made  in 
good  faith  and  without  any  intent  to  defraud  such  creditors. 
(2  R.  S.  136.)  Here  as  we  have  before  stated  the  jury  were 
authorized  to  find  that  this  sale  was  not  accompanied  by  an 
immediate  dehvery  and  followed  by  an  actual  and  continued 
change  of  possession  of  the  property  sold.  And  hence  the 
presumption  that  it  was  fraudulent  and  void  as  against 
creditors  was  conclusive  unless  the  plaintiff  made  it  appear 
that  the  sale  was  made  in  good  faith  and  without  any 
intent  to  defraud  creditors.  The  burden  was  upon  him 
to  make  this  appear,  and  we  are  of  opinion  that  there  was 
evidence  from  which  the  jury  could  find  that  the  plaintiff  had 
failed  to  show  that  the  sale  was  in  good  faith  and  without  any 
intent  to  defraud.  We  do  not  deem  it  important  to  detail  the 
evidence ;  but  we  are  satisfied  th^t  there  was  some  evidence  to 
be  submitted  to  the  jury  upon  this  question  of  fraud.  The 
disappearance  of  Toledo  from  the  country  immediately  after 
the  pretended  sale  leaving  outstanding  obligations,  the  con- 
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fused  and  contradictory  statements  of  the  plaintiff  as  to  his 
purchase,  the  absence  of  proper  entries  in  reference  thereto 
upon  any  books,  the  subsequent  treatment  of  the  rifles  by  the 
plaintiff,  the  unexplained  disappearance  of  them  after  they 
were  replevied  by  th^  plaintiff  and  his  apparent  indifference  in 
reference  thereto,  and  other  facts  and  circumstances  were  all  to 
be  weighed  and  considered  by  the  jury. 

We  think  the  judgment  should  be  affirmed  with  costs. 

All  concur. 

Judgment  affirmed. 


The  People  of  the  State  of  New  York,  Kespondent,  v. 
Andrew  Weldon,  Appellant. 

It  teems  that  under  the  Penal  Code  (§  550),  in  an  indictment  for  receiving 
stolen  goods,  it  is  not  necessary  to  allege  in  terms  that  the  property  was 
received  by  the  accused  feloniously  or  with  criminal  intent. 

It  seems,  also,  that  conceding  a  person  who  receives  such  property  with  a 
laudable  intent,  is  not  guilty  of  the  crime,  and  even  if  a  proviso  to  that 
effect  had  been  incorporated  in  the  statute,  it  would  not  have  been 
necessary  to  negative  the  exception  in  the  indictment;  it  would  be  for 
the  defendant  to  show  that  he  came  within  the  exception. 

In  such  an  indictment  it  was  alleged  that  the  defendant  criminally  received 
the  property.  Eeldf  that  this  was  the  equivalent  of  feloniously,  and  con- 
stituted a  sufficient  averment  of  criminal  intent. 

Also,  held,  that  if  the  indictment  was  defective  in  this  respect  the  case 
came  within  the  provision  of  the  Code  of  Criminal  Procedure  (§  ^85), 
providing  that  "no  indictment  is  insufficient  ♦  ♦  ♦  by  reason  of 
on  imperfection  in  matter  of  form  which  does  not  tend  to  the  prejudice 
of  the  substantial  rights  of  the  defendant  on  the  merits." 

Upon  a  criminal  trial  8.,  a  witness  for  the  prosecution,  testified  to  a  con- 
versation with  one  of  defendant's  witnesses  who  had  been  previously 
examined  and  had  testified  that  he  had  no  conversation  with  S.  on  the 
subject.  This  was  objected  to  on  the  ground  that  defendant's  witness 
had  not  been  previously  particularly  interrogated  as  to  the  time,  place, 
etc.,  and  it  was  received  under  objection.  Defendant  thereafter  recalled 
his  witness  and  interrogated  him  particularly  as  to  the  alleged  conversa- 
tion, and  he  contradicted  the  version  of  it  testified  to  by  8.  Held,  that 
while  the  objection  was  well  taken  and  would  have  been  fatal  to  the 
conviction  if  defendant  had  rested  upon  his  exception,  he  waived  the 
objection  by  recalling  and  examining  his  witness. 
SicKELs— Vol.  LXVI.       72 
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The  presumption  arising  from  the  recent  possession  of  stolen  goods,  when 
unexplained,  of  a  criminal  connection  with  the  theft,  applies  as  well  to 
a  person  charged  with  unlawfully  receiving  them  as  to  one  charged  with 
the  original  taking. 

(Submitted  December  8,  1888;  decided  December  18,  1888.) 

9 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  April  17,  1888,  which  aflSrmed  a  judgment  of  the  Court 
of  Sessions  of  Jefferson  county,  entered  upon  a  verdict  con- 
victing the  defendant  of  the  crime  of  receiving  stolen  goods, 
knowing  them  to  have  been  stolen. 

The  indictment  charged  as  follows : 

"  The  grand  jury  of  the  county  of  Jefferson,  by  this  indict- 
ment, accuse  Andrew  Weldon  of  the  crime  of  criminally 
receiving  stolen  property  knowing  the  same  to  have  been 
stolen,  committed  as  follows : 

"The  said  Andrew  Weldon,  on  the  seventeenth  day  of 
August,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  eighty-seven,  at  the  city  of  Watertown,  in  the  county  of 
Jefferson  and  state  of  New  York,  did  receive  from  Daniel 
floolihan,  aUds  Daniel  Jones,  one  silver  watch  of  the  value 
of  $45,  which  watch  had  previously  on  that  same  day,  at  said 
WatertowA,  been  stolen  from  the  owner  thereof,  George 
Dawson,  by  said  Hoolihan,  alicM  Jones,  and  said  Andrew 
Weldon  did  so  receive  said  stolen  watch,  knowing  the  same 
to  have  been  so  stolen  as  aforesaid." 

The  material  facts  are  stated  in  the  opinion. 

K  C.  Emerson  for  appellant.  When  the  language  of  a 
statute  taken  literally  would  lead  to  an  absurdity  or  manifest 
injustice,  it  is  the  duty  of  the  court  to  limit  or  restrict  its 
operation.  {People  v.  D(wenport,  91  N".- Y.  575,  585  ;  People 
V.  Crnnre.  of  Taxes,  95  id.  554,  558,  559 ;  SmiOi  v.  People, 
47  id.  330,  337 ;  People  v.  Lambier,  5  Denio,  9  ;  Donaldson 
V.  Wood,  32  Wend.  395,  397.)  The  exact  and  literal  wording 
of  an  act  may  be  rejected  when  it  is  plain  it  would  not  carry 
out  the  legislative  intent.     {BeU  v.  Mayor,  etc.,  105  N.  Y.  139, 
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144 ;  People  v.  Lacomhe^  99  id.  44,  48.)  A  thing  within  the 
intent  is  as  much  within  the  statute  as  if  within  the  letter,  and 
a  thing  within  the  letter  is  not  within  the  statute  unless  within 
the  intent.  (Bacon's  Abridgment,  tit.  Statute,  1,  5  ;  Holmes 
V.  Carley^  31  N.  Y.  289,  290 ;  People  v.  Utica  Ins.  Co.,  15 
Johns.  358,  381.)  Such  intention  may  be  collected  from  the 
cause  or  necessity  of  enacting  the  statute.  {People  v.  Lacombe^ 
99  K  Y.  44,  49 ;  Holmes  v.  Cwrley,  31  id.  289,  290  ;  PUUm 
V.  BttsJmeUy  5  Barb.  156,  159  ;  People  v.  UUoa  Ins.  Go.^  15 
Johns.  358,  380;  People  y.  Spioer,  99  N,  Y.  225,  233)  Penal 
statutes  must  be  construed  strictly.  {Bonnell  v.  Griswold^  80 
N.  Y.  128 ;  Vcm  Valkeiiburg  v.  Torrey,  7  Cow.  262.)  If 
there  is  a  reasonable  doubt  as  to  the  construction,  the  defend- 
ant must  be  given  the  benefit  of  such  doubt.  {Chase  v.  N,  Y.  O. 
R.  R.  Go,,  26  K  Y.  523,  525 ;  WUtm^  t.  Baker,  63  id.  62, 
67.)  To  make  out  the  oflEense  of  receiving  stolen  property,  it 
must  appear  that  it  was  received  with  a  felonious  or  unlawful 
intent,  or  for  the  purpose  of  defrauding  the  true  owner. 
(I  Colby  on  Crim.  Law  [6th  ed.],  §  1138 ;  2  Eubs.  on  Crimes, 
247 ;  People  v.  Johnson,  1  Park.  564 ;  MiUer  v.  People,  25 
Hun,  473;  GhaMerton  v.  People,  15  Abb.  Pr.  148,  149.) 
Wherever  a  legislative  enactment  has  received  judicial  con- 
struction, a  re-enactment  of  substantially  the  same  provisions 
in  a  subsequent  statute  will  be  deemed  an  adoption  by  the 
legislature  of  such  construction.  {Dams  v.  Davis,  75  N.  Y. 
221,  225,  226 ;  PeopU  v.  Oreen,  56  id.  466,  475.)  As  this 
felonious  or  unlawful  intent  was  an  essential  element  to  con- 
stitute the  crime,  it  was  necessary  to  aver  its  existence  in  the 
indictment  by  some  apt  descriptive  words.  (1  Bish.  on  Crim. 
Pro.  [3d  ed.]  §§  81,  84 ;  1  Barb,  on  Crim.  Law,  320  ;  Arch, 
on  Crim.  Plead.  [4th  Am.  ed.]  38 ;  People  v.  Allen,  5  Denio, 
76 ;  jSh&nmn  v.  People,  100  N.  Y.  351.)  If  the  defendant's 
guilty  knowledge  or  intent  is  a  substantial  ingredient  in  the 
offense,  it  must  be  alleged.  {Hinff  v.  Jukes,  8  D.  &  E.  536 ; 
People  V.  Zohman,  2  Barb.  216,  218 ;  1  N.  Y  379,  382 ; 
People  V.  ly Argencour,  32  Hun,  178 ;  1  Bish.  on  Crim.  Pro. 
[3d  ed.]  §§  522,  523.)     If  the  act  is  criminal  in  its  nature,  au 
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to  the  evidence.     It  has  all  b^ 
ered,  and  we  cannot  saiy  that,  i 
acter,  position  and  appearance  o; 
and  circumstances  proved,  the  j 
that  the  property  never  actually 
the  plaintiffs  prior  to  the  attachni* 

But  if  this  paper  was  intended  a^ 
there  is  a  similar  infirmity  in  plaint 
could  not  become  operative  without 
the  possession  of  the  property ;  and 
found  that  possession  was  not  deliver* 

A  similar  infirmity  attaches  to   tli- 
instrument  executed  on  the  21st  of  J  i 
simply  as  a  bill  of  sale.     Because  it  is  \ 
that  every  sale,  unless  the  same  be  accon 
ate  delivery  and  followed  by  an  actual  an< . 
the  thing  sold,  shall  be  presumed  to  be    . 
as  against  creditors  of  the  vendor ;  and  sli. 
dence  of  fraud  unless  it  shall  be  made  to  a 
the  persons  claiming  under  the  sale  thattla 
good  faith  and  without  any  intent  to  def ra 
(2  E.  S.  136.)     Here  as  we  have  before  stat- 
authorized  to  find  that  this  sale  was  not  av 
immediate  delivery  and  followed  by  an  actn 
change  of  possession  of  the  property  sold, 
presumption    that  it  was   fraudulent  and 
creditors  was  conclusive  unless  the  plaintifi 
that  the  sale  was  made  in  good  faith    aii 
intent  to   defraud   creditors.     The   burden 
to  make  this  appear,  and  we  are  of  opinion 
evidence  from  which  the  jury  could  find  that  t 
failed  to  show  that  the  sale  was  in  good  faith  a 
intent  to  defraud.     We  do  not  deem  it  importa 
evidence ;  but  we  are  satisfied  th^t  there  was  soj 
be  submitted  to  the  jury  upon   this   question   i. 
disappearance  of  Toledo  from  the  country  imii 
the  pretended  sale  leaving  outstanding  obligate 
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^  99  id.  44,  4S.)     A  tJiing  witKl^H^j^ 
n  the  statute  a^  if  witliin  the  lett^eix— -^ 
'  in  not  within  the  statute  unless  \%r  M^-i 
bridgment,  tit.  Statute,  1,  6 ;  JEfk^^ 
>,  290  \  People  v.   Utica  Im.  C5^^  . 
intention  may  be  collected  frormr*. 
in^  the  statute.  (Pe^iple  r.  La^y^:^^^^ 
T.   Carlei^,  31  id.  289,  290  ;   I^  J^^ 
150  ;    Pe*yp!s  v,   £7jJim  iW-  C?fe^«  ^ 
*S>i(^r.  99  N,  Y,  225,  233  )    1E=^^^ 
strictly.     {Boniu^t  v,  Grhwc^^^::^^^, 
^<m*g  V,    Torrm/^  7  Cow,  25S.) 
as  to  the  construe t ton,  the  do:f  ^^^ 
•  *f  eucl I  d*  ml  ft,  (  C/i^^e  v.  ^\",    _^  "^^^ 

-<■  of  rd'eiving  Btolen  propei**:-^ 
'r-ed  with  a  felonious  or  unla. 
f   defrauding  the  true   ^v^^m^m. 
A,\  %  1 138 ;    2  Eusfi.  on  Cri 
irk.  564 ;    MUUr  v.  P^p^^-^.^ 
aph,  15   Abb,  Pr,   148,    X^ 
lent  has  received  judicial    <* 
igtantiallj  the  same  pro viai^ 
deemed  an  adoption  hy^   ^^ 
(Dams  ^.  I)am\  75  1^,      "^Sl* 
,ji,  56  id.  406,  475.)     As    ti^  :£ 
♦  an  essential  element  to  co^::^ 
V  to  aver  it^  existence  in  t^J:^^ 
V©  words.     (1  Bish.  on  Cri  r«-i  _ 
r)Xi  Orini.  Law,  320  ;    Ardi^  _ 
Peofde  V.  AS^tij  5  Deaic:>^ 
:151.)      If  the  defendaiit's. 
istantial  ingredient  in  tU^^- 
V,  Jftkes,  S  D.  ife  E.  530    - 
2t8;    1  K  Y    370,  382   - 
7^;   1  Bish.  on  Crim.  Pro. 
erimiual  in  its  nature,  an_ 
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evil  intent  is  presumed  and  it  need  not  be  alleged.  (1  Bish. 
on  Crim.  Pro.  [3d  ed.]  §  624.)  But  if  such  unlawful  intent 
is  not  to  be  inferred  from  the  act  itself,  it  must  be  alleged  in 
the  indictment.  (1  Bish.  on  Crim.  Pro.  [3d  ed.]  §  521 ;  £ifig 
V.  PhiUipSy  6  East,  464,  473, 474 ;  1  Chitty  on  Crim.  Law, 
233.)  It  has  been  the  uniform  practice  to  allege  in  indictments 
the  existence  of  such  intent.  (3  Chitty  on  Crim.  Law,  988 ; 
Arch.  Cr.  PI.  [4th  Am.  ed.]  256;  2  id.  [8th  ed.]  1422; 
IVhart.  Prec,  No.,  453 ;  2  Colby's  Cr.  Law,  156 ;  People  v. 
Johnson,  1  Park.  564 ;  Miller  v.  People,  26  Hun,  473.)  An 
indictment  upon  a  statute  must  state  all  the  facts  necessary  to 
constitute  the  statutory  offense.  {People  v.  Allen,  5  Denio, 
76 ;  TuUi/  V.  People,  67  N.  T.  15,  19  ;  JEokhartY,  People,  83 
id.  462,  463;  1  Whart.  Cr.  Law,  §  364;  2  Colby's  Cr.  Law, 
113,  114;  1  BisL  Cr.  Pro.  [3d  ed.]  §§  626,  626 ;  2  id.  §  868  ; 
People  V.  Wilbur,  4  Park.  19,  21.)  The  indictment  must  be 
drawn  according  to  the  statute  as  construed  by  the  courts. 
(I  Bish.  Cr.  Pro.  [3d  ed.]  §  628 ;  2  id.  §  868 ;  United  States  y. 
Pond,  2  Curtis  C.  C.  266,  268 ;  The  Mary  Arm,  8  Wheat. 
380,  389.)  While  the  Code  has  abolished  the  forms  of  criminal 
pleadings,  the  indictment  must  still  set  forth  all  the  facts  con- 
stituting the  crime.  (Crim.  Code,  §§  275,  276,  284,  subd.  6.) 
The  indictment  must  name  the  crime  which  is  imputed  to  the 
defendant,  and  must  also  set  out  the  facts  which  show  such  an 
offense  has  been  committed.  If  either  of  the  above  elements 
are  omitted,  such  omission  is  fatal.  {People  v.  Dumar,  106 
N.  Y.  602,  509,  510.)  As  the  indictment  failed  to  set  forth 
sufficient  facts  to  show  the  commission  of  a  criminal  offense, 
the  defendant  could  avail  himself  of  the  objection,  either  upon 
the  trial  or  in  arrest  of  judgment.  (Code  of  Crim.  Pro.  §§  323, 
331,  467 ;  Sherwin  v.  People,  100  K  T.  361,  366 ;  PeopU  v. 
Johnson,  1  Park.  564.)  Before  proof  of  statements  made  by 
a  witness  can  be  competent  to  discredit  or  impeach  his  testi- 
mony, the  attention  of  the  witness  must  be  first  called  to  the 
time  and  place  of  the  conversation,  and  he  must  be  asked  spe- 
cifically whether  he  made  the  statements  claimed.  {Sloan 
V.   N.  Y.  a  R.  R.  Co.,  45  K  Y.  125,  127;   BudXong  v. 
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Van  Nostramd,  24  Barb.  25;  1  Greenl.  on  Ev.  §  462; 
Gaffn^  V.  People,  50  N".  T.  416,  423 ;  Stacey  v.  Graham, 
14  id.  492 ;  Palmer  v.  Haigkt,  2  Barb.  210,  213 ;  KimhaUy. 
Dams,  19  Wend.  437 ;  Hart  v.  K  R.  Bridge  Co,,  84  N.  Y. 
56,  60 ;  Angm  v.  Smith,  1  Mood.  &  M.  473  [22  Eng.  Com. 
Law,  360] ;  2  Phil,  on  Ev.  [5th  Am.  ed.]  803,  marg.  959 ; 
Queen's  Case,  2  Br.  &  Bing.  300, 313  [6  Eng.  Cora.  Law,  155, 
161] ;  Sprague  v.  GadweU,  12  Barb.  516,  519.)  The  court 
erred  in  charging  the  jury  that  the  law  raised  a  presumption 
of  guilt  from  the  posscjssion  of  the  stolen  property.  {Knicker- 
hooker  \.  People,  43  K  T.  177;  2  Euss.  on  Crimes,  123; 
People  V.  White,  3  Crim.  Eep.  367,  3^68 ;  Storer  v.  People, 
56  K  T.  315.) 

Framk  H.  Peck  for  respondent  The  indictment  is  good. 
(Crim.  Code,  §  276 ;  People  v.  Peck,  2  N.  T.  Crim.  Rep. 
314.)  The  effect  of  section  273  of  the  Ciiminal  Code  is  ta 
give  to  pleadings  a  more  liberal  interpretation.  (97  N.  Y.  62 ; 
Crim.  Code,  §  684.)  It  was  no  error  on  the  part  of  the  court 
to  permit  SpeUicy  to  testify  that,  after  defendant's  ai*rest,  he 
had  a  conversation  with  defendant's  brother,  Thomas  Weldon, 
the  witness'  attention  having  been  directed  to  the  place  where 
the  conversation  was  had,  to  the  time  when  had,,  to  the  person 
with  whom  the  conversation  was  had,  and  to  the  subject 
matter  of  the  conversation.  (45  N.  Y.  127.)  Possession  of 
property  recently  stolen  calls  upon  the  possessor  to  account 
for  his  possession,  and  there  was  no  error  in  ^<q  judge's 
charge  in  that  respect.  (2  Bishop  on'Crim.  Pro.  152 ;  Knick-- 
erhocker  v.  People,  43  K  Y.  179 ;  Imdswy  v.  People,  63 
id.  144.) 

RuGBR,  Ch.  J.  The  defendant  was  indicted  and  tried  in 
the  Court  of  Sessions  of  Jefferson  county,  for  the  crime  of 
receiving  a  silver  watch,  knowing  it  to  have  been  stolen, 
and  was  convicted  of  the  offense.  The  General  Term  affirmed 
the  conviction  and  the  defendant  appeals  therefrom  to  this  court. 

Direct  evidence  was  given  upon  the  trial  to  establish  all 
of  the   essential  elements  of  the  crime  charged,  and   the 
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verdict  of  the  jury  must,  therefore,  be  taken  as  conclusively 
^tablishing  the  guilt  of  the  defendant,  unless  some  excep- 
tion taken  on  the  trial  was  well  taken  by  him. 

He  contends,  among  other  things,  that  the  indictment  is 
defective  in  not  alleging  that  the  property  was  received  by  him 
feloniously  or  with  criminal  intent,  and  argues  that  the  statute 
could  not  have  been  intended  to  include  within  its  provisions, 
a  person  who  received  such  property  with  intent  to  restore  it 
to  its  lawful  owner,  or  for  the  purpose  of  its  preservation. 

It  is  generally  sufficient  to  state  an  offense  in  the  language 
used  in  the  statute  defining  the  crime.  As  said  by  Judge 
FoLGER  in  Phdpa  v.  People  (72  N.  Y.  349) :  "  If  the  indict- 
ment avers  the  offense  as  the  statute  defines  it,  the  averment 
is  sufficient.  For  the  rule  is  that  while  in  framing  an  indict- 
ment on  a  statute  all  of  the  circumstances  which  constitute 
the  definition  of  the  offense  in  the  statute  itself,  so  as  to  bring 
the  accused  precisely  within  it  must*  be  stated,  yet  no  other 
description  of  the  thing  in  which  the  offense  was  committed 
is  necessary  to  be  stated  than  that .  contained  in  the  statute 
itself."  {Eokha/rdt  v.  People,  83  K  Y.  462.)  The  same  rule 
is  also  laid  down  in  the  recent  case  of  People  v.  West  (106 
K  Y.  293). 

The  section  of  the  Penal  Code  defining  the  crime  in  ques- 
tion is  quite  broad,  and  includes  within  its  terms  all  persons 
who  receive  stolen  property  knowing  it  to  have  been  stolen. 
No  exceptions,  either  as  to  the  description  of  the  persons  com- 
mitting the  crime,  or  as  to  the  intent  with  which  the  property 
is  received,  are  made  by  the  statute.  It  declares  that  "a 
person  who  buys  or  receives  any  stolen  property,  knowing 
the  same  to  have  been  stolen,  is  guilty  of  criminally  receiving 
such  property."     (Penal  Code,  §  650.) 

Conceding  that  a  person  who  receives  such  property,  with  a 
laudable  intent,  is  not  guHty  of  the  commission  of  the  crime, 
and  a  proviso  to  that  effect  has  been  incorporated  in  the 
act,  it  is  not  necessary  for  the  pleader  to  negative  the 
exception  in  the  indictment.  The  fact  might  have  been 
a  defense,  but  it  would  be  for  the  defendant  to  show  that  he 
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came  within  the  exception.  {Fleming  v.  People^  27  N.  Y. 
334 ;  People  v.  West^  supra,)  The  allegation  in  the  indictment 
that  the  defendant  criminally  received  the  property  in  question 
is,  as  here  used,  the  equivalent  of  feloniously,  and  constitutes  a 
sufficient  description  of  the  intent  with  which  the  property  was 
taken  if  it  was  necessary  to  allege  that  fact.  {People  v.  WiUettj 
102  N.  Y.  251.)  Even  if  it  were  necessary  to  negative  the  possi- 
bility of  an  innocent  reception  of  the  property  by  the  defendant, 
the  statement  that  he  criminally  received  it  would,  under  the 
liberal  rule  of  pleading  now  established,  be  a  sufficient  averment 
of  the  fact  that  he  did  so  under  circumstances  constituting  a 
crime.  It  is  impossible  to  see  how  the  defendant  could  have 
been  prejudiced  by  the  alleged  defect,  and  we  are  of  opinion 
that,  in  any  view,  the  case  comes  within  the  provisions  of 
section  285  of  the  Code  of  Criminal  Procedure  providing  that 
"no  indictment  is  insufficient  *  *  *  by  reason  of  an 
imperfection  in  matter  of  form  which  does  not  tend  to  the 
prejudice  of  the  substantial  rights  of  the  defendant  upon  the 
merits." 

The  defendant  also  alleges  that  the  court  erred  in  allowing 
the  People's  witness,  Spellicy,  to  testify  to  a  conversation  held 
by  him  with  one  of  the  defendant's  witnesses  who  had  previ- 
ously been  sworn,  and  testified  that  he  had  had  no  conversation 
with  SpelUcy  upon  the  subject  referred  to.  The  objection  was 
that  the  defendant's  witness  had  not  been  previously  inter- 
rogated as  to  the  time,  place  and  subject  of  the  alleged  con- 
versation. There  is  no  doubt  but  that  this  objection  was  well 
taken,  and  if  the  case  had  rested  here,  and  the  defendant  had 
elected  to  stand  on  his  exception,  we  are  of  the  opinion  that  it 
would  have  been  fatal  to  the  conviction.  The  defendant,  how- 
ever, did  not  do  so,  but  chose  to  recall  his  witness  and  interrogate 
him  particularly  as  to  the  alleged  conversation.  The  witness 
then  gave  evidence  tending  to  contradict  the  version  of  the 
conversation  testified  to  by  Spellicy.  We  think  this  consti- 
tuted a  waiver  of  the  objection  previously  taken  by  the 
defendant.  He  voluntarily  elected  to  put  his  witness  in  the 
position  of  contradicting  the  testimony  of  Spellicy,  and  going 
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to  the  jury  upon  the  question  of  veracity  aa  between  the 
respective  witnesses,  and  cannot,  under  the  circumstances, 
complain  that  his  witness  was  unfairly  subjected  to  a  contra- 
diction which  might  have  been  obviated,  if  his  attention  had 
been  previously  called  to  the  particular  subject.  The  witness 
thus  had  ample  opportimity  to  correct  the  evidence  previously 
given  by  him,  or  to  explain  the  apparent  inconsistency 
existing  between  his  testimony  and  his  former  statements. 
{Oqfney  v.  PeopU,  50  K  Y.  423.) 

It  was  said  by  Chief  Judge  Church,  in  Slocm  v.  New  Yark 
Central  Railroad  Compamy  (45  N.  T.  125),  that,  "  the  wit- 
ness sought  then  to  be  impeached,  should  have  an  opportu- 
nity of  making  an  explanation  in  order  that  it  may  be  seen 
whether  there  is  a  serious  conflict,  or  only  a  misunderstanding 
or  misapprehension ;  and  for  the  purpose  of  eliciting  the  real 
truth,  this  court  may  vary  the  strict  course  of  examination." 

The  jury  here  had  before  them  all  of  the  statements  of 
both  witnesses  as  to  the  alleged  conversation,  and  could 
fairly  estimate  the  weight  to  be  attached  to  the  testimony 
given  by  them  respectively  upon  the  subject.  The  whole 
object  of  the  rule  excluding  contradictory  statements  made 
by  a  witness,  unless  he  has  previously  been  interrogated 
thereto,  was  thus  attained,  and  we  do  not  think  the  defendant 
was  unfairly  prejudiced  by  the  course  pursued  at  the  trial. 
The  exceptions  to  the  requests  to  charge  were  neither  of  them 
well  taken.  There  is  no  question  but  that  the  recent  pos- 
session of  stolen  property  by  a  person,  raises  a  presumption 
of  guilt  which  may  be  considered  by  the  jury,  and,  in  the 
absence  of  explanation  by  such  person,  authorizes  it  to  infer 
a  criminal  connection  with  its  acquisition.  This  presumption 
applies  as  well  to  a  person  charged  with  unlawfully  receiving 
as  to  one  charged  with  its  original  taking.  If  it  raises  a 
presumption  of  guilt  as  to  the  more  serious  crime,  much  more 
should  it  be  evidence  of  the  guilt  implied  in  the  lesser 
oflEense.  {Knickerbocker  v.  People^  43  N.  Y.  179 ;  Stover  v. 
People^  56  id.  316.)  The  presumption  grows  weaker  as  the 
time  of  possession  recedes  from  the  time  of  the  original 
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taking ;  but  the  fact  itself  is  one  for  the  consideration  of  the 
jury  under  all  of  the  circumstances  of  the  case. 

There  was  no  element  of  the  crime  which  called  for  the 
application  of  any  rules  relating  to  circumstantial  evidence, 
and  the  court  committed  no  error  in  declining  to  charge 
thereon  as  requested  by  the  defendant 

The  judgment  should  be  aflSrmed. 

All  concur. 

Judgment  affirmed. 


John  B.  Hopkins,  Jr.,  Appellant,  v,  Franklin  J.  Lott,  as 
Administrator,  etc..  Respondent. 

Where,  upon  a  reference  under  the  statute  of  a  claim  against  an  estate, 
based  on  a  legal  cause  of  action,  the  plaintiff  recovers  nominal  damages, 
even  if  the  plaintiff  under  the  Code  of  Civil  Procedure  (§§  1835,  1886), 
may  not  recover  his  costs  (as  to  which  gucBre),  the  defendant  is  not  legally 
entitled  to  costs,  nor  is  the  allowance  thereof  to  him  discretionary  (§  8240). 

The  costs  tn  such  case  are  regulated  by  the  Revised  Statutes  (2  R  8.  89,  §  87) 
and  the  section  of  said  Code  (§  8229),  giving  defendant  costs  in  actions 
spedfled  in  the  preceding  section  *'  unless  the  plaintiff  is  entitled  to  costs 
as  therein  specified,"  does  not  give  the  right,  as  the  preceding  section 
does  give  plaintiff  costs  in  an  action  against  an  executor  and  adminis- 
trator (§§  2668,  8228,  subd.  4),  and  the  fact  that  by  other  sections  the  right 
is  made  contingent  upon  a  refusal  to  refer  (§§  1885, 1886),  does  not  author, 
ize  the  awarding  of  costs  to  the  executor  or  administrator  on  a  recovery 
by  the  other  party  although  costs  may  not  be  awarded  to  the  latter. 

An  order  awarding  costs  to  an  administrator,  where  he  is  not  entitled  to 
them,  is  reviewable  here.    (Code,  §  191,  subd.  3.) 

Hopkins  v.  Lott  (42  Hun,  442)  reversed. 
(Submitted  December  6,  1888;  decided  December  18,  1888.) 
Appeal  from  judgment  of  the  General  Term  of  the  Siipreme 

Comi;  in  the  second  judicial  department,  made  December  14, 

1886,  which  affirmed  an  order  of  Special  Term  awarding 

costs  and  an  extra  allowance  to  defendant  in  a  reference  under 

the  statute  of  a  disputed  claim  against  the  estate  of  Sarah  A. 

Lott,  defendant's  intestate.  (Keported  below,  42  Hun,  442.) 
The  claim  was  for  damages  caused  by  the  eviction  from 

premises  leased  by  plaintiff  from  the  intestate. 
The  judgment  gave  plaintiff  six  cents  damages. 
SiOKBLs— Vol.  LXVL    78 
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Henry  A.  Montfort  for  appellant.  The  allowance  of  c^to 
to  the  respondent  was  erroneous.  (Code  of  Civ.  Pro.  §§  1835, 
1836,  2863,  subd.  5,  §  3228,  subds.  1,  3.)  This  was  a  special 
proceeding.  {Roe  v.  Boyle^  81  N.  Y.  305.)  An  extra  allow- 
ance can  only  be  granted  in  actions.  (Code  of  Civ.  Pro. 
§  3253 ;  Rerhs.  &  S.  R,  R.  Co.  v.  Davis,  55  N.  Y.  145.)  The 
respondent  was  entitled  to  no  judgment  in  his  favor,  and  an 
extra  allowance,  even  in  actions,  can  only  be  given  to  the 
party  in  whose  favor  final  judgment  is  rendered.  (Code  of 
Civ.  Pro.  §§  3252,  3253;  Bostwich  v.  T.  R.  R.  Co.,  17 
How.  Pr.  456.)  The  court  below  erred  in  denying  disburse- 
ments to  the  appellant.  (Code  of  Pro.  §  317;  Larhins  v. 
Maaoon,  103  N.  Y.  680.) 

Joseph  M.  Pray  for  respondent.  Costs  are  in  the  discre- 
tion of  the  court  in  these  proceedings,  and  include  allowance 
and  disbursements.  (2  E.  S.  89,  §  37;  Code  of  Civ.  Pro. 
§§  3240,  3263.)  No  appeal  lies  to  this  court  from  an  inter- 
locutory judgment,  nor  from  an  order  affirming  such  judg- 
ment, except  in  case  of  decision  on  demurrer.  (Code  of  Civ. 
Pro.  §  190,  subd.  4;  EUmer  v.  Bradley,  80  K  Y.  631.) 

Andrews,  J.  We  think  costs  were  erroneously  awarded  to 
the  defendant.  The  Bevised  Statutes,  under  which  the 
reference  was  had,  provide  that  the  "  court  may  adjudge  costs 
as  in  actions  against  executors."  (2  R.  S.  89,  §  37.)  The 
general  rule  governing  the  allowance  of  costs  in  actions,  other 
than  those  where  costs  are  in  the  discretion  of  the  court,  is  pre- 
scribed in  sections  3228  and  3229  of  the  Code  of  Civil  Pro- 
cedure. By  section  3228,  the  plaintiff,  among  other  cases 
mentioned,  is  entitled  to  costs,  as  of  course,  upon  a  recovery  of 
a  final  judgment  in  his  favor  in  an  action  specified  in  the  fifth 
subdivision  of  section  2863,  viz.,  an  action  against  an  executor 
or  administrator.  By  section  3229  the  defendant  is  entitled  to 
costs  as  of  course  upon  the  rendering  of  a  final  judgment  in  an 
action  specified  in  section  3228  "  unless  the  plaintiff  is  entitled 
to  costs  as  therein  prescribed. "  If,  therefore,  an  action  had  been 
brought  in  the  Supreme  Court  to  enforce  the  claim  which  vras 
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the  subject  of  the  reference,  against  the  administrator,  with  the 
same  result,  the  plaintiff  would  have  been  entitled  to  costs 
under  section  3228,  according  to  the  general  rule  therein  pre- 
scribed, although  the  recovery  was  nominal,  because  the  action 
could  not  have  been  brought  in  Justice's  Court,  and  the  limitar 
tion  in  that  section,  based  on  the  amount  of  the  recovery,  not 
being  applicable  to  such  a  cause  of  action.  The  defendant  in 
the  case  supposed  would  not  be  entitled  to  costs  under  section 
3229,  because  it  was  an  action  in  which  by  section  3228,  "  the 
plaintiff  is  entitled  to  costs. "  But  the  general  right  of  a 
plaintiff  to  costs  on  the  recovery  of  a  judgment  in  his  favor  in 
an  action  against  an  executor  or  administrator,  given  by  section 
3228,  is  qualified  by  sections  1835  and  1836,  which  prohibit  an 
allowance  of  costs  against  an  executor  or  administrator  upon 
the  recovery  of  a  money  judgment  by  the  plaintiff  against 
such  executor  or  administrator,  unless  the  claim  against  the 
estate  was  duly  presented,  and  the  payment  thereof  was  unrea- 
sonably resisted  or  neglected,  or  the  defendant  refused  to  refer  as 
prescribed  by  law,  either  of  which  conditions  existing,  the  court 
may,  in  its  discretion,  adjudge  costs  in  favor  of  the  plaintiff. 
The  plaintiff  was  properly  denied  costs,  because  the  pay- 
ment of  the  claim  was  not  unreasonably  resisted,  and  it 
was  referred  by  the  agreement  of  both  parties  under  the 
statute.  .The  plaintifPs  cause  of  action  was  maintained  by 
the  judgment  entered  on  the  report  of  the  referee,  but  his 
damages  for  the  eviction,  as  determined,  were  nominal 
merely,  and  judgment  was  awarded  in  his  favor  for  six 
cents  only.  But  the  right  of  the  defendant  to  costs  does 
not  follow,  because  they  were  not  awarded  to  the  plaintiff 
under  the  special  provisions  of  sections  1835  and  1836. 
These  sections  do  not  authorize  costs  to  be  awarded  to  the 
executor  or  administrator  on  a  recovery  by  the  other 
party,  although  costs  may  not  be  awarded  to  him.  By 
section  3229,  costs  are  given  to  a  defendant  in  the  actions 
specified  in  section  3228,  "  unless  the  plaintiff  is  entitled 
to  costs  as  therein  specified,"  and  in  no  other  cases;  and 
section  3228  does  specify  that  the  plaintiff  is  entitled  to 
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costs  on  a  recovery  in  an  action  against  an  executor  or 
administrator.  By  sections  1835  and  1836,  the  right  of  tlie 
plaintiff  to  costs  is  made  contingent  and  not  absolute.  But 
the  right  of  the  executor  or  administrator  to  costs  depends 
wholly  on  the  language  of  section  3229;  and  where  the 
plaintiff  recovers  against  the  executor  or  administrator  on  a 
legal  cause  of  action,  costs  cannot  be  awarded  to  the  defend- 
ant, although  under  sections  1835  and  1836  they  are  denied 
to  the  plaintiff.  {Baifie  v.  Oity  of  lioohesteTy  85  N.  Y.  523.) 
Nor  was  the  allowance  of  costs  to  the  defendant  discretionary 
under  section  3240  of  the  Code.  The  costs  are  regulated 
by  the  Eevised  Statutes  and  the  Code,  as  in  actions  against 
executors  and  administrators.  Section  3246  regulates  the 
manner  of  awarding  and  collecting  costs,  in  an  action  by  or 
against  an  executor  or  administrator,  where  costs  are  adjudged 
in  favor  of  the  other  party,  but  it  does  not  bear  upon  the 
present  question.  The  order  awarding  costs  and  disburse- 
ments, with  an  extra  alldwance  to  the  defendant,  should,  there- 
fore, be  reversed.  The  order  is  appealable  und^r  subdivision  3, 
section  191  of  the  Code.  The  question  whether  the  plaintiff 
was  entitled  to  recover  his  disbursements  is  not  presented  by 
this  record. 

The  orders  of  the  Special  and  General  Terms^  awarding 
costs  to  the  defendant,  should  be  reversed,  with  costs  of  both 
appeals  to  the  appeUant. 

All  concur. 

Orders  reversed. 
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133    430 

In  the  Matter  of  the  Application  of  the  Board  of  Street      IJ^  ^ 
Opening  and  Improvement  of  the  City  of  New  York  to 
Acquire  Title  to  Lands. 

An  order  of  the  G^eral  Term  of  the  Supreme  Ck>urt  affirming  an  order 
of  Special  Term  confirming  the  report  of  the  commissioners  of  estimate 
and  assessment  in  proceedings  to  acquire  title  to  lands  for  the  purpose  of 
establishing  a  public  place  in  the  city  of  New  York  under  the  act  of 
1884  (Chap.  451,  Laws  ofl884),  is  not  reviewable  here. 

Such  an  order  is  not  made  appealable,  on  the  ground  that  its  effect  is  to 
overrule  the  objections  of  the  landowners  and  their  request  that  the 
proceedings  be  discontinued,  where  it  does  not  appear  by  the  record  that 
any  order  was  made  upon  the  objections  and  request,  either  independ- 
ently or  embodied  in  the  order  made;  only  the  order  made  and  appealed 
from  can  be  considered. 

(Argued  December  11,  1888;  decided  December  18,  1888.) 

Appeal  by  landowners  from  an  order  of  the  General  Term 
of  the  Supreme  Court  in  the  first  judicial  department,  made 
May  18,  1888,  which  aflSrmed  an  order  of  Special  Term  con- 
firming the  report  of  the  commissioners  of  estimate  and 
appraisal,  appointed  in  proceedings  to  acquire  title  to  lands  in 
the  city  of  New  York,  for  the  purpose  of  establishing  a  public 
place  in  the  twenty-second  ward  of  that  city,  pursuant  to  the 

provisions  of  chapter  451  of  the  Laws  of  1884. 

• 

John  C.  Shaw  for  appellants.  The  order  of  the  General 
Term^  affirming  the  order  of  the  Special  Term  confirming  the 
report,  and  thereby  overruling  the  objections  of  the  property 
owners  to  discontinue  the  proceedings  under  the  statute,  is 
appealable  to  this  court.  {In  re  Canal  and  Walker  StreetSj 
12  N.  Y.  406  ;  Kingy.  Mayar^etc.,  36  id.  182;  In  re  Comrs. 
of  Central  Park^  50  id.  493 ;  Inre  One  Hundred  and  Thirty- 
eighth  Street,  61  How.  284;  N.  V.  C  B.  R.  Co.  v.  Martin, 
11  N.  Y.  276;  R.  <6  S.  R.  R.  Co.  v.  Davis,  43  id.  137;  In 
re  Brooklyn,  etc.,  R.  R.  Co.,  72  id.  245 ;  In  re  Mayor,  etc., 
49  id.  150 ;  In  re  City  of  Buffalo,  78  id.  362 ;  In  re  Dejpt. 
of  Parka,  85  id.  450;    Embury  v.  Conner,  3  Comst.  511; 
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Holden  v.  Putnam  Fire  Ins.  Co,^  46  N.  T.  4 ;  Steams  v. 
PJicmix  Ins.  Co.^  41  id.  150,  154;  In  re  Ryers,  72  id.  1 ;  In 
re  Swan,  97  id.  492 ;  Code  of  Civ.  Pro.  §  190,  subd.  3.) 

D.  J.  Dean  for  respondent.  No  jurisdictional  question  is 
involved  in  the  orders  made  below,  and  none  is  brought  here 
by  this  appeal.  {In  re  Dept.  Pvh,  Parks,  85  N.  Y.  459 ; 
Laws  of  1813,  chap.  36 ;  Laws  of  1839,  chap.  209  ;  Consolida- 
tion act,  §  990.)  The  question  of  the  regularity  or  validity  of 
•this  proceeding  cannot  be  raised  by  an  appeal  from  the  order  of 
confirmation.  {In  re  Dept  of  Pvh,  Parks,  85  N.  Y.  459.) 
No  appeal  lies  to  this  court  from  the  order  of  the  General 
Term  affirming  the  Special  Term  order  confirming  the  report 
of  the  commissioners.  {In  re  Riverside  Park,  50  N.  Y.  493 ; 
In  re  Dept  Pub.  Parks,  85  id.  459 ;  King  v.  Mayor ^  etc.^ 
86  id.  182 ;  Mayor,  etc.,  v.  Erhen,  38  id.  305  ;  Laws  of  1813, 
chap.  86,  §  178 ;  iT.  T.  C.  R.  R.  Co.  v.  Marvin,  11  N.  Y.  276  ; 
PeopUY.Quigg,b^l^.Y.^^\  InreN.  T.,W.S.  dh  B.  R.  R. 
Co.,  94  id.  295  ,InreD.<&H.  Ca/nal  Co.,  69  id.  211 ;  Peopls 
V.  Betts,  55  id.  600.) 

Gray,  J.  We  think  the  appeal  should  be  dismissed.  The 
authority  to  establish  the  public  place,  or  park  in  question,  is 
found  in  the  act  of  the  legislature  contained  in  chapter  451  of 
the  Laws  of  1884.  In  its  second  section,  the  act  provides  that 
the  proceedings  to  acquire  the  title  to  the  lands  described  shall 
be  taken  "  in  the  manner  prescribed  in  and  subject  to  all  the 
provisions  of  section  955  of  chapter  410  of  the  Laws  of  1882,^' 
which  is  known  as  the  consolidation  act.  That  section  of  the 
consolidation  act  provides  that  ^^  the  proceedings  to  acquire 
title  to  such  lands  shall  be  had  pursuant  to  such  acts  as  shall 
then  be  in  force  relative  to  the  opening,  etc.,  of  streets,  roads, 
avenues  and  public  squares  and  places  in  the  city  of  New 
York,  which  said  acts  are  hereby  made  applicable  to  the 
streets  and  avenues,  etc.,  and  to  the  proceedings  authorized 
thereby."  By  force  of  these  provisions  we  are  remitted,  in 
our  consideration  of  what  proceedings  are  authorized  in  such 
matters,  to  the  general  street  opening  acts.     The  procedure 


1888.]      Matter  op  Board  of  Strkbt  Opbning,  etc.         583 

Opinion  of  the  Court,  per  Gray,  J. 

thereby  prescribed  has  been  construed  to  preclude  an  appeal 
to  this  court  from  the  order  of  the  Supreme  Court  confirming 
the  report  of  the  commissioners.  {Matter  of  Department  of 
Pvhlic  ParkSy  85  N.  Y.  459 ;  MaUer  of  Commisaionera  of 
Central  Pa/rh^  50  id.  493.)  The  theory  underlying  this  con- 
struction is  that  these  proceedings  form  an  independent  and 
complete  system,  especially  created  by  the  legislature,  and  not 
connected  with  or  controlled  by  the  provisions  of  the  Code  of 
Civil  Procedure  applicable  to  appeals  to  this  court. 

But  the  appeUants  contend  that  the  order  is  made  appeal- 
able, because  the  efiEect  of  the  General  Term  order  was  to 
overrule  the  objections  of  the  landowners  and  their  request 
that  the  proceedings  be  discontinued.  They  argue  that  the 
question  of  the  discontinuance  does  not  come  before  the  com- 
missioners, but  that  it  was  a  distinct  and  independent  proceed- 
ing, provided  for  to  stop  further  action  on  their  report,  upon 
its  coming  into  the  Supreme  Court. 

Section  990  of  the  consolidation  act,  to  which  this  proposi- 
tion has  reference,  provides,  when  that  objection  is  compe- 
tently made,  that  ^'  the  court  shall  order  the  same  to  be  dis- 
continued." But  it  does  not  appear  in  the  record  before 
us  that  any  order  was  ever  made  upon  these  objections  and  • 
request,  independently,  or  embodied  in  the  order  made  by  the 
court,  and  we  could  consider  nothing  on  an  appeal  save  the 
orders  which  have  been  made  in  the  courts  below  and  which 
have  been  appealed  from.  We  do  not  think  that  the  order  of 
the  Special  Term,  which  simply  confirms  the  report  of  the 
commissioners,  can  be  construed  to  intend  more  than  the  plain 
import  of  its  language. 

The  appeal  should  be  dismissed,  with  costs. 

All  concur,  except  Earl,  J.,  not  voting. 

Appeal  dismissed. 
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The  People  ex  rel.  Makvin  R.  Clark,  AppeUant,  v.  Huoh 
J.  Gbant,  Sheriff,  etc.,  et  al.,  Respondents. 

The  provision  of  the  Code  of  Civil  Procedure  {§  157),  declaring  that  '*  a 
prisoner  committed  to  Jail  upon  process  for  contempt  «  «  •  must 
be  actually  confined  and  detained  within  the  jail/'  etc.,  and  the  provision 
(§  111,  as  amended  by  Laws  of  1886,  chap.  672,  §  6),  providingthat  "  no 
prisoner  shall  be  imprisoned  within  the  prison  walls  of  any  jail "  under 
a  commitment  on  and  fine  for  contempt  for  non-payment  of  alimony  or 
counsel  fees  in  a  divorce  case,  for  a  longer  period  than  tlu4  specified, 
refer  to  an  actual  imprisonment  within  the  walls  of  a  jail,  not  the  tech- 
nical restraint  under  which  a  person  is  supposed  to  be  who  is  committed 
to  the  custody  of  his  counsel  and  suffered  to  go  at  large. 

Tlie  return  of  the  sheriff  to  a  writ  of  halkas  carpus  issued  to  inquire  into 
the  cause  of  imprisonment  of  one  imprisoned  for  contempt  in  the  non- 
payment of  alimony  and  counsel  fees  in  a  divorce  case  did  not  aflSrma- 
tively  show  that  the  relator  had  not  been  imprisoned  for  the  period 
specified,  Notice  of  the  proceedings  was  given  as  required  by  said  Code 
(§  2038)  to  the  plaintiff  in  the  action.  She  appeared  and  made  what  was 
termed  a  return  verified  by  her  affidavit,  which  stated  facts  showing  that 
the  relator  had  not  been  actually  confined  for  the  prescribed  period;  to 
this  he  demurred.    Held,  that  this  was  an  admission  of  the  facts. 

It  96em»  that  under  the  sheriff's  return  the  relator  would  not  have  been 
entitled  to  his  discharge. 

It  teems,  also,  that  if  objection  had  been  made,  a  further  return  by  the 
sheriff,  showing  the  facts,  might  have  been  made,  or  the  judge  might 
have  taken  oral  evidence  to  ascertain  them.    (§  2081.) 

(Submitted  December  11,  1888;  decided  December  21.  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  May  11,  1888, 
which  affirmed  an  order  dismissing  a  writ  of  habeas  corptM 
and  refusing  to  discharge  the  relator  from  imprisonment 
(Reported  below,  47  Hun,  604.) 

It  appeared  by  the  sheriffs  return  that  the  relator  was  held 
under  several  warrants  of  commitment  and  imprisoned  for 
contempt  in  not  paying  alimony  and  counsel  fees  as  ordered 
in  an  action  brought  by  his  wife  against  him  for  divorce. 

The  facts  material  to  the  questions  discussed  are  stated  in 
the  opinion. 
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Edward  P.  Wilder  for  appellant.  It  is  the  province  of  a 
writ  of  habeas  corpus  to  determine  whether  the  "  continu- 
ance "  of  the  imprisonment  is  unlawful  as  well  as  whether  it 
was  lawful  in  its  inception.  (Code,  §§  2031,  2033 ;  People  ex 
rel.  V.  lAscomh^  60  N.  Y.  559 ;  People  ex  rel,  v.  Jaedbs^  66 
id.  428 ;  In  re  Edymoin,  8  How.  Pr.  478.)  The  relator's 
term  of  imprisonment  had  expired  on  October  eighth,  two 
days  before  his  application  for  the  writ.  (Laws  of  1886, 
chap.  672,  §  5 ;  People  ex  rd,  Clark  v.  Grant,  11  N.  Y. 
State  Eep.  558,  559.)  This  result  is  not  affected  by  the 
fact  that  during  some  part  of  this  period  of  six  months,  the 
appellant  was  committed  to  the  custody  of  his  counsel.  (Code, 
§§  2031,  2037.)  The  same  statute  which  requires  the  actual 
confinement  "  within  the  jail "  of  a  person  committed  for  con- 
tempt, provides  also  for  the  very  exception  now  under  review. 
(Code  of  Civ.  Pro.  §  157.)  There  is  no  warrant  for  receiving 
the  so-called  "return  of  Lizzie  H.  Clark"  or  regarding  its 
allegations  at  all.  (Code,  §§  2021,  2026,  2031,  2038,  2039.) 
Each  of  the  warrants  of  conmiitment  was  void  upon  its  face, 
and  afforded  no  authority  to  the  sheriff  for  the  detention  of 
the  relator.  (Code,  §§  2031,  2281,  2284,  2285 ;  In  re  Swen^ 
wrton,  40  Hun,  41 ;  People  ex  rd,  Hawley  v.  Bennett,  4  Paige, 
282.)  As  it  appears  upon  the  face  of  the  sheriff's  return  and 
the  several  commitments,  that  the  relator  is  suffering  imprison- 
ment for  the  third  time  for  the  same  offense,  his  imprison- 
ment is  illegal.  (Code,  §  2050,  subd.  2,  3 ;  People  ex  rel. 
Clark  V.  Cranty  1 1  N.  Y.  State  Rep.  559 ;  De  Jonge  v. 
JBredigam,,  23  Hun,  332  ;  Simmons  v.  SimmonSy  4  Week.  Dig. 
130 ;  6  id.  263 ;  People  v.  Jacobs,  66  N.  Y.  8 ;  Herman  on 
Executions,  §  373.)  Whether  the  right  to  imprison  has 
been  forfeited,  is  a  proper  subject  of  inquiry  upon  writ  of 
habeas  corpus.  {Sa/ndfordY.  Samdford,  44  Hun,  563;  In  re 
Swenarton,  40  id.  41 ;  People  v.  BUey,  25  id.  587  ;  Lansing 
V.  Lamsing,^  Lans.  377;  Hosach  v.  Rogers,  11  Paige,  603 ^ 
In  re  Watson  v.  Nelson,  69  N.  Y.  537  ;  O^Oara  v.  Kearney, 
77  id.  432.) 
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Wakeman  c6  Lotting  for  respondent.  Even  if  tlie  six 
months'  Unlit  could  be  applied,  the  time  during  wliich  the 
relator  had  enjoyed  the  custody  of  his  counsel  under  writs  of 
habeas  corpus  sued  out  by  him  would  not  count  as  part  of  that 
time.     (Code,  §  2285  ;  Fiero  on  Special  Pro.  372,  373.) 

Eabl,  J.  Section  157  of  the  Code  of  Civil  Procedure  pro- 
vides that  "  a  prisoner  committed  to  jail,  upon  process,  for 
contempt,  or  committed  for  misconduct  in  a  case  prescribed 
by  law,  must  be  actually  confined  and  detained  within  the 
jail  until  he  is  discharged  by  due  course  of  law,  or  is  removed 
to  another  jail,  or  place  of  confinement,  in  a  case  prescribed 
bylaw;"  and  section  111  provides  that,  "no  prisoner  shall 
be  imprisoned  within  the  prison  walls  of  any  jail  for  a  longer 
period  than  three  months  under  an  execution  or  any  other 
mandate  against  the  person,  to  enforce  the  recovery  of  a  sum 
of  money  less  than  five  hundred  dollars  in  amOunt,  or  under 
a  commitment  upon  a  fine  for  contempt  of  court  in  the  non- 
payment of  alimony,  or  counsel  fees  in  a  divorce  case,  where 
the  amount  so  to  be  paid  is  less  than  the  sum  of  five  hundred 
dollars  ;  and  where  the  amount  in  either  of  said  cases  is  five 
hundred  dollars  or  over,  such  imprisonment  shall  not  continue 
for  a  longer  period  than  six  months."  The  amount  of  alimony 
and  counsel  fees  which  the  relator  was  ordered  to  pay  was 
upwards  of  $500,  and,  therefore,  this  was  a  case  where  he 
could  be  confined  in  a  jail  under  the  warrants  or  mandates 
issued  against  him  for  a  period  of  six  months,  unless  sooner 
discharged  in  some  way  authorized  by  law.  The  claim  of  the 
relator  is  that  at  the  time  he  obtained  the  writ  of  habeas 
corpus  for  his  release  he  had  been  imprisoned  for  more  than 
six  months,  within  the  meaning  of  section  111.  But,  upon 
the  return  of  the  writ  it  appeared  that  he  had  actually  been 
confined  within  the  walls  of  a  jail  for  a  less  period  than  one 
month.  It  is  provided  in  section  2037  of  the  Code  that, 
pending  the  proceedings,  and  before  a  final  order  is  made 
upon  the  return  of  the  vmt  of  habeas  corpus^  "  the  court,  or 
judge  before  which  or  whom  the  prisoner  is  brought,  may 
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either  commit  him  to  the  custody  of  the  sheriff  of  the  county 
wherein  the  proceedings  are  pending,  or  place  him  in  such 
care  or  custody  as  lijs  age  and  otlier  circumstances  require." 
It  appears  tliat  up  to  within  a  month  of  the  time  when  the 
writ  of  habeas  corpus  in  this  proceeding  was  issued,  the  relator 
had,  by  orders  of  the  court,  been  committed  to  the  custody  of 
his  counsel,  and  that  he  had  actually  been  at  large  and  not 
confined  within  the  walls  of  a  jail  or  prison.  He  was  not, 
therefore,  entitled  to  his  discharge  as  a  person  who  had  been 
imprisoned  within  the  walls  of  any  jail  for  a  period  of  six 
months.  The  imprisonment  meant  in  the  section  is  an  actual 
imprisonment  within  the  walls  of  a  jail,  and  not  the  technical 
restraint  under  which  a  person  may  be  supposed  to  be,  who  is 
committed  to  the  custody  of  his  counsel  and  permitted  to  go 
at  large. 

But  it  is  claimed,  on  the  part  of  the  relator,  that  the  facts 
as  to  liis  imprisonment  did  not  properly  appear  before  the 
judge.  The  return  of  the  sheriff  does  not  affirmatively  show 
that  the  relator  had  been  imprisoned  witliin  the  walls  of  a  jail 
for  the  period  of  six  months,  and  if  the  hearing  before  the 
judge  had  been  confined  to  the  facts  appearing  in  the  return, 
the  relator  would  not  have  been  entitled  to  his  discharge. 
But  section  2038  required  that  notice  of  the  hearing  upon  the 
return  to  the  writ  should  be  given  to  the  person  interested  in 
continuing  the  imprisonment  of  the  relator,  and  that  was 
Lizzie  H.  Clark,  the  plaintiff  in  the  divorce  suit.  She  was 
notified  and  appeared  before  the  judge,  and  made  what  is 
called  a  return  to  the  writ,  verified  by  her  affidavit,  which 
states  the  facts  showing  that  the  relator  had  not  actually  been 
imprisoned  within  the  walls  of  a  jaiL  There  was  no  objection 
made  to  the  consideration  of  that  verified  return  by  the  judge, 
and  the  record  shows  that  the  relator  demurred  to  it,  thus 
admitting  the  facts  stated  therein  to  be  true.  If  objection 
had  been  made  to  that  return,  then  a  further  return  by  the 
sheriff  might  have  been  made  showing  the  facts,  or  the  judge, 
xmder  section  2031,  could  have  taken  oral  evidence  and  thus 
aflcertained  the  truth.     We  think,  therefore,  that  the  relator 
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must  be  held  to  have  admitted  the  facts  stated  in  the  affidavit 
of  Mrs.  Clark,  and  that  upon  those  facts  he  was  not  then 
entitled  to  be  discharged. 

The  order  should,  therefore,  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 


In  the  Matter  of  the  Petition  of  the  Metbopolttan  Traivsh* 
Company  of  the  CriY  of  New  York  to  Determine  the 
Amount  of  Compensation  to  be  Paid  the  Mayor,  etc.,  of 
said  City. 

The  privilege  given  to  the  M.  T.  Co.  under  the  act  creating  it  (Chap.  888, 
Laws  of  1872),  **  to  construct  and  operate  certain  railroads  in  the  city  of 
New  York,"  having  been  defined  and  limited  by  the  act,  it  was  bound  to 
exercise  that  privilege,  if  at  all,  according  to  the  terms  jn  which  it  was 
conferred;  it  could  not  take  part  and  reject  the  rest. 

As  a  condition  upon  which  the  court  could  be  asked  to  intervene  in  its 
favor  to  enable  it  to  acquire  lands  and  street  rights,  the  company  was 
obliged  to  show,  under  oath,  that  it  is  its  *  intention,  *  *  *  in  good 
faith,  to  construct  and  finish  a  railroad  from  and  to  the  places  named 
*    *    ♦    initsarticles  of  association."    (Laws  of  1850,  chap.  140,  §  14.) 

In  the  petition  presented  by  said  company  for  the  appointment  of  commis- 
sioners of  appraisal  to  determine  the  amount  to  be  paid  to  the  city  for 
the  use  of  the  streets  included  in  the  routes  of  said  company,  it  was 
stated  that  it  was  "  the  intention  of  said  company,  in  good  faith  to  con- 
struct, operate  and  maintain  a  railroad  on  the  lines  mentioned  in  said 
act."  The  city  answered,  among  other  things,  denying  that  it  was  the 
intention  of  the  company  to  construct  and  operate  a  road  as  mentioned 
in  said  act  of  1872.  On  the  hearing,  after  the  company  had  offered 
evidence  on  the  question  of  intent,  the  city  offered  evidence  to  contra- 
dict it  and  to  controvert  the  expressed  intent.  This  was  excluded,  the 
court  holding  that  the  application  was  sufficient  proof  of  the  intent. 
Held,  error. 

Jt  seems  that,  if  it  had  not  been  alleged  in  the  petition  and  put  in  issue  by 
the  answer,  that  the  company  in  good  faith  intended  to  build  the  road, 
proof  that  it  did  not  so  intend  would  have  been  proper  and  would  have 
shown  *  *  cause  against  the  granting  of  the  prayer  of  the  petition. "  (Laws 
of  1850,  chap.  140,  g  15.) 

It  appeared  from  the  petition  that  the  board  constituted  by  said  act  of  1872  to 
locate  the  lines  of  the  three  branches  authorized  thereby  made  the  location, 
and  appraisers  were  asked  for  in  relation  to  the  streets  affected,  and  also 
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to  streets  affected  by  the  main  line  located  by  the  act  itself.  Subse- 
quently, by  order  of  the  court,  the  petitioners  were  permitted  to  have 
the  hearing  proceed  upon  a  supplemental  petition,  by  which  it  appeared 
that  after  the  passage  of  the  act  of  1881  (Chap.  686,  Laws  of  1881), 
amending  the  act  of  1872,  the  board  then  consisting  of  different  persons 
from  those  who  composed  it  when  the  first  location  was  made,  made  new 
locations  of  the  same  routes,  in  many  respects,  both  as  to  the  main  route 
and  the  branches  different  from  the  routes  described  in  the  act  of  1872 
and  in  the  first  location,  ffeldf  that,  so  far  as  the  *'  main  line"  is  con- 
cerned, neither  board  had  power  to  name  the  streets  through  which  it 
should  pass,  or  change  or  omit  any  portion  of  the  line  as  located  by  the 
act;  that  the  company,  if  it  took  any  part  of  the  franchise  as  to  it,  was 
bound  to  take  it  as  given,  and  as  to  the  changed  location  of  that  line  the 
court  had  no  Jurisdiction;  also,  that,  as  the  location  of  the  mainline  could 
not  be  sustained,  that  of  the  branches  fell  with  it;  that  if  the  act  of  1881 
was  intended  to  give  the  company  rights  in  streets  other  than  those  named 
in  the  act  of  1872,  it  was  in  contravention  of  the  provision  of  the  state 
Constitution,  as  amended  in  1874,  which  prohibits  any  law  authorizing 
the  construction  of  a  street  railroad,  except  upon  the  consent  of  land- 
owners and  the  local  authorities  or  the  order  of  the  court  (art.  8,  §  17); 
that  this  prohibition  applies  to  a  part  of  as  well  as  to  a  complete  railroad; 
but  hdd,  that  no  such  intention  was  expressed  in  or  could  be  implied 
from  the  act. 

(Argued  October  19,  1888;  decided  January  15,  1889.) 

Appeal  from  order  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  May  18,  1888, 
which  reversed  an  order  of  Special  Term  appointing  commis- 
sioners of  appraisal  to  fix  the  compensation  to  be  paid  by  the 
petitioner  to  the  city  of  New  York  for  the  use  of  certain 
streets  for  its  railroads  and  which  denied  the  prayer  of  said 
petition. 

The  material  facts  are  set  forth  in  the  opinion. 

JEsek  Cowen^  George  TF".  Wingate  and  J,  Alfred  Dwoenport 
ioiT  appellant.  The  General  Term  erred  in  holding  that  the 
Special  Term  was  wrong  in  excluding  testimony  offered  for 
the  purpose  of  showing  that  the  petitioner  had  not  sufficient 
financial  ability  to  build  the  road.  (Laws  of  1850,  chap.  140, 
§  14;  Laws  of  1853,  chap.  53,  §  1 ;  Laws  of  1867,  chap.  515, 
§  1.)  The  law  of  1881,  in  ratifying  the  power  of  this  board 
and  the  right  of  the  petitioner  to  build  its  roads  on  the  routes 
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finally  adopted  and  completed  by  the  board  of  engineers,  was 
not  in  conflict  with  any  provision  in  the  Constitution  of  tliis 
state.  {In  re  N.  Y.  EL  R,  R.  Go.,  70  N.  Y.  337,  338,  369, 
372;  People  v.  B.,  F.  d:  C.  I.  R.  R.  Co.,  89  id,  86 ;  In  re 
Gilbert  El  R.  R.  Co.,  70  id.  369 ;  Gilbert  El.  R.  R,  Co. 
V.  Anderson,  3  Abb.  N.  C.  459 ;  People  ex  rd.  Newcomb  v. 
MoCaU,  94  N.  Y.  587;  Morcm  t.  LydecJcer,lY  Abb.  N.  C. 
302 ;  PeopU  v.  F.  c&  R.  R.  Co.,  12  Week.  Dig.  375 ;  24  Hun, 
529 ;  Wood  on  Eailway  Law,  759 ;  I^eal  v.  P.  c6  C.  R.  R. 
Co.,  2  Grant's  Cas.  [Penn.]  137 ;  In  re  Poughkeepsie  BAdge, 
108  N.  Y.  493.)  The  length  of  the  branches  located  by  the 
board  of  engineers  is  immaterial,  if  their  direction  was  such 
as  was  authorized  by  the  act.  '{In  re  N.  Y.  El.  R.  R.  Co^ 
70  N.  Y.  328-341 ;  FaU  River  Iron  Works  v.  O.  C  c6  F.  R. 
R.  R.  Co.,  5  Allen  [Mass.]  221 ;  A.  ds  P.  R.  R.  Co.  y. 
St.  Louis,  66  Mo.  229.)  There  can  be  no  question  here  of 
any  invasion  by  us  of  private  rights.  {Lahr  v.  Met.  E.  R.  R. 
Co.,  104  N.  Y.  268 ;  Damis  v.  Mayor,  etc.,  14  id.  506 ;  N.  Y. 
C.  Co.  V.  Mayor,  etc.,  1 04  id.  36.)  Unless  in  the  act  of  incorpo- 
ration is  to  be  found  some  provision  for  the  cessation  of  cor- 
porate existence,  no  cause  or  reason  exists  for  finding  tliat  this 
company  is  not  entitled  to  proceed  with  the  work  for  which  it 
was  organized.  {MichUs  v.  Rochester  City  Bk.,  11  Paige,  1 1 8, 
129;  Astor  v.  Arcade  R,  R.  Co.,  Special  Term  Dec.  1886  ; 
105  N.  Y.  119 ;  N.  Y.  C.  R.  R.  Co.  v.  Mayor,  etc.,  104  id.  1.) 
By  the  passage  of  the  act  of  1881  the  legislature  waived  all 
causes  of  forfeiture  by  distinctly  recognizing  this  corporation 
and  its  rights.  {In  re  N.  Y.  EL  R.  R.  Co.,  70  N.  Y.  337 ; 
Davis  y.  Gray,  16  Wall.  203;  Crocker  y.  Crane,  21  Wend. 
211 ;  J?.  W.  &N.  R.  R.  Co.  Case,  75  K  Y.  335 ;  In  re  Kings 
Co.  EL  R.  R.  Co.,  105  id.  120.)  The  company  could  pro- 
ceed to  acquire  both  the  right  of  way  and  to  construct  in  a 
single  proceeding,  or  it  could  divide  them.  But  they  were 
both  proceedings  to  acquire  the  right  of  way.  {In  re  Met.  T. 
Co.,  45  Hun,  164,  165.)  The  rapid  transit  act  has  no  applica- 
tion. The  " exclusive  power"  given  by  that  act  to  the  board 
of  commissioners  to  designate  routes  was  to  designate  the  routes 
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which  tliey  considered  that  tlie  corporation  they  were  about 
to  form  should  operate.  (Laws  of  1881,  chap.  486 ;  Vcm  Den- 
hurgh  r.  Village  of  Oreefabuah^  68  N.  Y.  1,  4.)  The  demand 
upon  the  city  through  the  comptroller  is  sufficient  if  any 
demand  was,  in  fact,  essential  before  instituting  proceedings. 
{In  re  S.  E.  T.  Co.,  16  Abb.  N.  C.  158 ;  Bunge  v.  Koope,  48 
N.  Y.  228.)  The  supplementary  act  of  1881  was  a  distinct 
recognition  and  ratification  of  the  existence  and  organization 
of  the  corporation  of  the  Metropolitan  Transit  Company.  {In 
re  N.  r;,  Z.  <&  IF.  R.  JS.  Co.,  99  K  Y.  18.)  The  power 
given  by  the  act  incorporating  petitioner  to  construct  and 
operate  an  elevated  railroad  in  New  York  city  removes  the 
matter  from  the  exercise  of  any  discretion  by  the  court 
(ir.  Y.  a  Co.  V.  Mayor,  etc.,  104  K  Y.  1 ;  In  re  P.  P.  cfe 
C.  I  R.  R.  Co.,  67  id.  371-376.)  It  is  inmiaterial  whether 
the  board  of  engineers  located  a  portion  of  any  route  in  parts 
of  streets  not  authorized  by  law,  or  in  streets  occupied  by  the 
Manhattan  Elevated.  {In  re  Kings  Co.,  105  N.  Y.  98 ;  Peo- 
ple V.  If.  T.  R.  R.  Co.,  45  Barb.  573 ;  Waterhury  v.  D.  D. 
Co.,  Id.  388.) 

George  Hoadiey  and  Albert  Reyna/ud  for  appellant.  A 
corporation  does  not  lose  its  life  by  any  wrong-doing,  or  non- 
doing,  until  judicially  deprived  of  it  by  proceedings  therefor, 
{Day  V.  O.  R.  R.  Co.,  107  K  Y.  129 ;  In  re  N,  Y.  El.  R. 
R.  Co.,  70  id.  337-338;  In  re  Kings  Co.  El.  R.  R.  Co., 
105  id.  119 ;  Dmike  v.  N.  Y.  Cement  Co.,  80  id.  599 ;  In  re 
Steam  Transit  Co.,  78  id.  529;  People  v.  Walk&r,  17  id. 
602 ;  People  v..  ManKattan,  9  Wend.  380 ;  Bk.  of  Niagara 
V.  Johnson,  8  id.  654  -,  B.  dk  A.  R.  R.  Co.  v.  Carey,  26  id. 
75  ;  /t^  re  B.  W.  cfe  N.  R.  R.  Co.,  72  id.  245 ;  B.  S.  T.  Co. 
V.  City  of  Brooklyn,  78  id.  524;  L.  G.  R.  R.  Co.  v.  Rainey, 
7  Cold.  [Tenn.]  432;  StaU  v.  E  N.  II.  T.  Co.  15  N.  H. 
165 ;  Bk.  of  GaUipolis  v.  Trimble,  6  B.  Mon.  [Ky.]  601 ; 
Grand  Gulf  Bk.  v.  Archer,  8  S.  &  M.  [Miss.]  151 ;  Pearce 
V.  Olney,  20  Conn  557;  Receivers  v.  Renick,  15  Ohio,  322; 
Boston  Glass  Co.  v.  Zangdon,  24  Pick.  52 ;  Comm.  v.  V.  E. 
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Ins.  Co.,  5  Masfl.  230;  Baker  v.  Backus,  32  HI.  79; 
Atchafalaya  Bk,  v.  Da/wson,  13  La.  497 ;  CaMU  v.  Kalor 
mazoo  Ins.  Co.,  2  Day  [Mich.]  124;  iT.  e/.  /SI  R.  It.  Co.  v. 
L.  B.   Co.,  39  N.  J.  L.  35;  Day  v.  Stetson,  8  Me.   372; 

C.  C.  Co.  V.  R.  R.  Co.,  4  GiU.  &  J.  1 ;  Bk.  of  Missouri  v. 
Merclmnts^  Bk.,  10  Mo.  123 ;  GUman  v.  Greenpoint  Sugar 
Co.,  4  Lans.  482 ;  Trustees  Vermont  Soc.  v.  HiUs,  6  Cow. 
23;  KishacoquUtas  v.  McConaby,  16  S.  &  R.  [Pa.]  140; 
AfackaU  v.  (7.  (7.  Cb.,  94  U.  S.  308;  Robinson  v.  London 
Hospital,  21  Eng.  L.  &  E.  371 ;  V.  R.  R.  Co.  v.  V.  R.  R. 
Co.,  34  Vt  32;  C.  R.  R.  Co.  v.  Bailey,  24  id.  465 ;  State  v. 
Fagin,  22  La.  Ann.  545 ;  C/n^mp  v.  U.  S.  Co.,  7  Gratt.  352; 
Chester  Glass  Co.  t.  Dewey,  16  Mass.  102;  Whipple  v. 
Christiam,,  80  N  Y.  526 ;  /t^  re  Curser,  89  id.  401 ;  /n  ?v 

D.  cfe  ^.  (7.  Cb.,  69  id.  209 ;  Vandenbwg  v.  ViUa^e  of 
Greenbush,  66  id.  1 ;  People  v.  Palmer,  52  id.  83 ;  i?*  r^ 
Central  Pa/rk,  50  id.  493 ;  Village  of  Gloversville  v.  Howell, 
70  id.  287 ;  People  v.  Quigg,  59  id.  83 ;  iii  r^  Eoergreens, 
47  id.  216;  ^atV^  v.  J/ay(?r,  ^fc.,  95  N.  Y.  567;  Ex.  Pet. 
Co.  V.  Looey,  63  id.  426 ;  Dewey  v.  Central  Mfg.  Co.,  42 
Mich.  399 ;  Isham  v.  Bennington  Co.,  19  Vt.  230 ;  Nichols 
V.  Bertram,  3  Pick.  342 ;  J^^^  v.  i^^ft,  19  Wis.  193 ;  StaU  v. 
Goetz,  32  id.  363.)  The  recognition  and  reaflirmation  of 
the  company's  rights  in  the  act  of  1881  was  a  waiver  of 
any  cause  of  forfeiture.  {In  re  N.  Y.  El.  R.  R.  Co., 
70  N.  Y.  338 ;  People  v.  ManhaUan  Co.,  9  Wend.  398 ; 
People  V.  F.  P.  R.,  27  Barb.  460;  C.  C.  R.  R.  Co.  v. 
Twenty-third  St.  R.  R.  Co.,  54  How.  Pr.  186;  People  v. 
Phcmix  Bk.,  24  Wend.  431 ;  StaU  v.  K  ]V.  H  T.  Co.,  15 
N.  H.  162;  AUy.-Gen.  v.  P.  R.  R.  Co.,  16  id.  470;  C.  C. 
Co.  V.  B.  R.  R.  Co.,  4  G.  &  J.  127 ;  Atchafalaya  Bk.  v. 
Dawson,  13  La.  497 ;  Lwmpkin  v.  Jones,  1  Ga.  30 ;  Comr- 
momjoecMh  v.  U.  Ins.  Co.,  5  Mass.  30;  L.  G.  R.  Co.  v. 
Ravney,  7  Cold.  [Tenn.]  420;  StaU  v.  N.  O.  Gas  Co., 
2  Rob.  529 ;  People  v.  Oakland  Bk.,  1  Doug.  [Mich.]  282; 
AUy.-Gen.  v.  D.  R.  R.  Co.,  27  N.  J.  Eq.  1 ;  Atty.-Gen.  y. 
EasUake,  11  Hare,  228 ;  Atty.-Oen.  v.  Chrisffs  Hospital,  8  M. 
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&  K.  344;  Atty.'Gen.  v.  Beverly,  6  De  G.  &  M.  268 ;  Strong 
V.  Stebbins,  5  Cow.  210;  Myers  v.  Foster,  6  id.  569 ;  Harris 
V.  WhiUy  81  K  Y.  544;  In  re  Kings  Co.  El.  7?.  R.  Co., 
105  id.  99 ;  Standen  v.  Univ.  of  Oxford,  W.  Jones.  17 ; 
McFarland  v.  State  Bank,  4  Ark.  410 ;  Felt  v.  Felt,  19 
Wis.  193 ;  Bishop  on  Written  Laws,  126 ;  Hawkins  v. 
Mayor,  etc.,  64  K  T.  18;  In  re  Curser,  89  id.  401; 
State  V.  Bacon  Co.,  41  Mo.  453;  Bishop  on  Written 
Laws,  152-156;  Thames  v.  Hail,  3  C.  P.  415;  Gregory's 
Case,  6  Co.  19 ;  Ex  parte  Smith,  40  Cal.  914;  Rounds  v. 
Waymart,  31  Smith  [Penn.]  395  ;  Brovrn  v.  Comrs.,  9  Harris 
[Penn.]  37 ;  Covington  v.  E  St.  Louis,  75  111.  548 ;  M.  R.  R. 
Co.  V.  Sta^,  20  Ala.  573 ;  Beriden  v.  Barhin,  13  La.  Ann. 
498 ;  Ellis  v.  Batts,  26  Tex.  703 ;  Luke  v.  State,  5  Fla. 
185;  44  Conn.  105.)  The  act  of  1881  was  constitutional. 
{In  re  N.  Y.  E.  R.  R.  Co.,  70  K  Y.  338 ;  In  re  Oil- 
hert  El.  R.  R.  Co.,  Id.  369 ;  Pecfple  v.  B.  F,  etc.,  R.  R. 
Co.,  89  id.  86 ;  Gilbert  El.  R.  R.  Co.  v.  Anderson,  3  Abb. 
N.  C.  455  ;  In  re  Kings  County  El.  R.  R.  Co.,  105  K  Y, 
99.)  If  the  board's  first  act  should  be  deemed  incomplete 
and  ineffectual,  the  legislature  had  a  clear  right  to  direct  its 
completion.  {Palmar  v.  Yates,  3  Sandf.  151 ;  Ddaficld  t. 
III.,  26  Wend.  26 ;  McLean  v.  Drew,  4  Bing.  722 ;  WiUiams 
V.  Town  of  Duanesburg,  ^^  N.  Y.  137 ;  People  v.  Mitchell, 
35  id.  551;  Town  of  Dtuinesburg  y.  Jenkins,  57  id.  177; 
Rogers  v.  Stevens,  86  id.  625.)  The  function  of  the  board 
was  purely  administrative,  and  a  grant  of  fresh  power  was 
simply  one  of  administration ;  and  if  the  administration 
authorized  was  purely  of  a  right  previously  existing,  it  was 
clearly  no  grant  whatsoever  of  a  new  and  original  right  to  lay 
tracks.  {In  re  iT.  Y.  EL  R.  R.  Co.,  70  N.  Y.  338,  343 ; 
Gilbert  El.  R.  R.  Co.  v.  Anderson,  3  Abb.  N.  C.  454.) 
Every  presumption  is  in  favor  of  the  constitutionahty  of  an 
act  of  the  legislature.  Every  intendment  is  in  favor  of  its 
validity,  and  every  doubt  must  be  solved  to  sustain  it.  To 
doubt  is  to  affirm  it.  {In  re  OiVbert  El.  R.  R.  Co.,  70  N.  Y, 
SicKELs  —Vol.  LXVL      75 
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367 ;  People  v.  Brigga,  50  id.  553 ;  People  v.  Supervisors^ 
17  id.  235  ;  Weismer  v.  Village  of  Dottglas,  64  id.  91 ;  People 
V.  Kdi]!,  76  id.  489 ;  People  v.  Cormtock,  78  id.  361 ;  Kerri- 
gan  v.  Force^  68  id.  385.)  The  board's  action  in  laying  out 
the  routes  was  competent  and  within  its  powers.  {McClmhey 
V.  Cromwell^  II  N.  Y.  601 ;  People  v.  Supra,  of  Greene  Co., 
13  Abb.  N.  C.  421.) 

Elihu  Root  and  Thomas  P.  Wickea  for  respondent.  When 
an  order  is  such  that  it  may  be  denied  by  the  lower  court 
solely  in  the  exercise  of  its  discretion,  this  court  will  not 
review  its  determination,  unless  it  appears  in  the  order  itself 
that  the  decision  in  the  court  below  was,  in  fact,  not  based 
upon  the  exercise  of  that  discretion.  {Clnrhe  v  Lourie^  82 
N.  Y.  508 ;  Brooks  v.  M.  JST.  C.  <&  Co.,  93  id.  647 ;  Fisher  v. 
Gould,  81  id.  228 ;  J!^at.  Park  Bk.  v.  Whitmore,  104  id.  297 ; 
F.  L.  cfe  T.  Co.  V.  B.  (&  M.  Tel.  Co.,  109  id.  344;  In  re 
Kings  Co.  El.  B.  R.  Co.,  105  id.  106 ;  N.  Y.  Cable  Co.  v. 
Mayor,  etc.,  104  id.  13.)  When  a  charter  is  given  to  a  cor- 
poration to  lay  its  tracks  over  a  certain  route,  an  attempt  to 
lay  its  tracks  over  any  other  route  is  unauthorized  and  void. 
{People  V.  K  R.  R.  R.  Co.,  2  Abb.  Pr.  [N.  S.]  249  ;  A^egus  v. 
City  of  Brooklyn,  10  Abb.  K  C.  180;  Pecple  v  iT.  Y.  C. 
<fe  IT.  R.  R.  R.  Co.,  26  How.  Pr.  44;  C.  D.  dkV.  R.  R.  Co. 
V.  City  of  Chicago,  9  W.  Rep.  493 ;  Coram,  v.  E.  R.  R.  Co., 
27  Penn.  St.  339 ;  67  Am.  Dec.  471 ;  Dist.  of  Col.  v.  B.  it 
P.  R.  R.  Co.,  114  U.  S.  453 ;  Mayor,  etc.,  v.  Broadway  R. 
R.  Co.,  97  N.  Y.  281  \  D.  dk  H.  C.  Co.  v.  N.  Y.  E.  R.  R. 
Co.,  9  Paige,  323 ;  Mason  v.  B.  C.  dk  N.  R.  R.  Co.,  35 
Barb.  373,  381.)  The  petitioner's  right  to  exercise  its  cor- 
porate powers  has  wholly  ceased  by  reason  of  non-use  and 
delay.  {In  re  B.  W.  (&  N.  R.  R.  Co.,  72  K  Y.  245  ;  In  re 
Kings  Co.  El.  R.  R.  Co.,  105  id.  97.)  The  Metropolitan 
Transit  Company  has  no  power  to  make  the  present  applica- 
tion, nor  has  this  court  the  power  to  grant  the  same,  for  the 
reason  that  chapter  636  of  the  Laws  of  1881  is  violative  of 
section  18  of  article  3  of  the  Constitution  of  the  state  of  New 
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York.  {In  reB  W.db  N.  R.  R.  Co.,  75  N.  T.  335 ;  Fwmham 
V.  Benedict,  107  id.  177 ;  In  re  N.  Y.  D.  R.  Co.,  42  Hun, 
621;  11  St.  Rep.  753.)  Chapter  636  of  the  Laws  of  1881, 
under  which  the  petitioner  claims  in  part  to  be  organized,  and 
under  which  it  claims  to  have  duly  taken  certain  proceedings 
in  pursuance  of  the  power  and  authority  alleged  to  have  been 
conferred  upon  it  by  said  act,  is  violative  of  section  16  of 
article  3  of  the  Constitution  of  the  state  of  New  York. 
{People  ex  rel.  McConviUe  v.  Hilla,  35  N.  Y.  499 ;  GasJcin 
v.  Meek,  42  id.  186 ;  People  v.  Supra,  of  Chautauqua,  43  id. 
10 ;  Hvher  v.  People,  49  id.  132 ;  In  re  Assessments,  etc.,  60 
id.  398 ;  City  of  Watertown  v.  Fairbanks,  65  id.  588  ;  In  re 
El.  R.  R.  Co.,  70  id.  327 ;  In  re  SackeU  St.,  74  id.  95  ;  In  re 
BlodgeU,  89  id.  392 ;  In  re  Paul,  94  id.  497 ;  Tingue  v.  VU. 
of  Port  Chester,  101  id.  294.)  The  act  of  1881  could  not, 
under  the  constitutional  amendments  of  1875,  confer  upon 
the  engineers  any  new  power  to  locate  a  railroad  in  a  street. 
{B.  W.  <&  N.  Case,  76  N.  Y.  335 ;  Famham  v.  Benedict,  107 
id.  159.)  The  Transit  Company  had  not,  under  the  act  of  1872 
or  under  the  statutes  of  the  state,  power  to  take  the  streets 
under  the  general  laws  of  the  state,  {Lahr  v.  Met.  El.  R.  R. 
Co.,  a04  N.  Y.  268 ;  Mills  on  Eminent  Domain  [2d  ed.,  1888] 
§  46 ;  /n  re  Buffalo,  68  N.  Y.  167-171  \  P.  P.  dk  C.I  R. 
R.  Co.  V.  Williamson,  91  id.  552-561  ;  Ex  parte  Manhattan 
Co.,  22  Wend.  633 ;  Mayor,  etc.,  v.  B.,  etc.,  R.  R.  Co.,  97 
N.  Y.  275  ;  Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  659-666 ; 
Charles  River  Bridge  Case,  11  Pet.  496,  504,  505.)  Because 
the  Transit  Company  does  not  intend  in  good  faith  to  build  its 
main  line,  it  has  no  right  to  use  the  streets  of  the  city  for  its 
so-called  branches.  {People  v.  A.  <&  V.  R.  R.  Co.,  24  N.  Y. 
261,  267 ;  Laws  of  1850,  chap.  140,  §  14 ;  Cable  Co.  v.  Mayor, 
etc,  104  N.  Y.  1 ;  Goelet  v.  Met.  Transit  Co.,  48  Hun,  520; 
Works  V.  J.  R.  R.  Co.,  5  McLean,  425,  431.)  The  board  of 
engineers  created  by  section  4  of  the  act  of  1872,  had  no  power 
delegated  to  them  to  appropriate  any  streets  of  the  city  of  New 
York  for  the  branches  which  they  were  authorized  to  locate. 
(Laws  of  1850,  chap.  224;  Laws  of  1872,  chap.  834:   2  id. 
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chap.  885.)  The  engineers,  in  locating  the  alleged  branch 
on  Broadway,  exceeded  the  powers  conferred  upon  them 
by  the  act  of  1872,  even  though  it  be  assumed  that  they 
had  authority  to  appropriate  streets.  (Laws  of  1873,  chap. 
837;  Laws  of  1875,  chap.  606;  Laws  of  1880,  chap.  417; 
Laws  of  1881,  chap.  485;  Laws  of  1882,  chap.  410, 
§  1946.)  Power  conferred  upon  a  subordinate  body  like 
this  board*  of  engineers,  when  once  exercised,  is  used  up 
and  cannot  again  be  exercised.  {Jermaine  v.  WaggeneVj 
1  Hill,  279,  284;  Wooisey  v.  Tompkins,  23  Wend.  324; 
ClarTc  v.  Norton,  58  Barb.  434,  436;  People  v.  Super- 
visors  of  Schenectady,  35  id.  408 ;  In  re  Mt,  Morris 
Square,  2  Ilill,  14;  People  v.  Lynde,  8  Cow.  133;  Peo- 
ple V.  Justices  of  the  Marine  Court,  12  Wend.  220  ;  In  re 
Third  St.,  6  Cow.  571 ;  U.  S.  v.  Zeng,  18  Fed.  Eep.  14, 
25 ;  JVef/us  v.  Brooklyn,  10  Abb.  N.  C.  185 ;  OaHey  v. 
T?ncstees  of  WiUiamshurgh,  6  Pai.  262.)  The  whole  West 
street.  Tenth  avenue  and  Boulevard  branch  location  is  void, 
because  the  legislature  has  expressly  prohibited  the  building 
of  any  steam  railroad  upon  the  Boulevard.  (Laws  of  1882, 
chap.  410,  §  1945.)  The  power,  if  any,  of  the  board  of 
engineers  to  locate  a  branch  along  Broadway  was  cut  off  by 
the  amendment  to  the  Constitution  that  went  into  effect 
January  1,  1875.  {Negus  v.  Brooklyn,  10  Abb.  K  C.  185, 
186.)  Tlie  power,  if  any,  of  the  board  of  engineers  to  locate 
a  branch  on  Broadway  was  repealed  by  the  Kapid  Transit 
Act,  chapter  606,  Laws  of  1875,  passed  June  18,  1875. 
{Farnsworth  v.  M.  dh  P.  R,  R.  Co,,  92  U,  S.  49,  QQ  ;  Henr 
derson  v.  67.,  etc.,  R.  R,  Co.,  20  Am.  &  Eng.  R  R.  Cas.  542.) 
All  the  Transit  Company's  rights  and  franchises  have  been 
forfeited  by  operation  of  law.  (Laws  of  1846,  chap.  155; 
B,  W.  (6.  N.  R.  R.  Co.  Case,  72  N.  Y.  246 ;  75  id.  336 ;  B.  S. 
T  Co.  V.  City  of  Brooklyn,  7S  id.  524;  B.  W.  dk  N.  Co. 
Case,  72  id.  250;  JTerr  v.  Dmigherty,  79  id.  327,  336.) 
Chapter  833  of  the  Laws  of  1872  is  unconstitutional  and  void, 
because,  so  far  as  it  applies  to  the  taking  of  streets  for  a  rail- 
road, it  authorizes  the  taking  of  the  property  of  abutting 
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owners  without  compensation.  {Lobkr  v.  M.  E.  R.  R,  Co.^ 
104  K  ¥•  268-292 ;  Cooley  on  Con.  lain.  179 ;  Warren  v. 
Mayor  J  etc.j  2  Gray,  84 ;  G.  B.j  etc,j  R,  R.  Co.  v.  Atchison 
R.  R.  Co.,  28  Kan.  453 ;  In  re  N.  T.  Du.  R.  Co.,  42  Hun, 
621 ;  107  N.  Y.  42 ;  Meehmier  v.  State,  11  Ind.  482.) 

Danfobth,  J.  By  chapter  833  of  the  Laws  of  1872^  the 
legislature  created  a  body  corporate  under  the  title  of  "  The 
Metropolitan  Transit  Company."  Its  capital  stock  was  fixed 
at  $5,000,000,  with  liberty  to  the  stockholders  to  increase  it,  but 
accompanied  by  a  provision  that  "  work  on  the  road  authorized 
by  the  act,  should  not  be  commenced  until  ten  per  cent  of  the 
capital  stock  shall  have  been  paid  in,  in  cash."  The  corporation 
80  created  was  endowed  with  all  the  powers  and  privileges,  and 
made  subject  to  all  the  provisions  of  the  act  of  1850  (Chap.  140), 
relating  to  railroads,  so  far  as  the  same  were  consistent  with 
the  provisions  of  the  act  first  mentioned  (Laws  of  1872,  chap. 
833),  and  authorized  to  construct  a  railroad  on  the  line  described 
in  the  act,  and  beneath  and  over  certain  specified  streets  in  the 
city  of  New  York.  The  act  indicates  the  streets  and  routes, 
forming  a  main  line  and  branches,  and  the  use  and  occupancy 
of  the  streets  are  limited  by  its  provisions.  (§§  3,  4.)  The 
route  or  line  described  was  to  begin  at  Broadway,  opposite 
Bowling  Green,  and  terminate,  after  passing  though  the 
enumerated  streets,  at  the  "  Harlem  River,"  and  three  branches, 
the  first  from  a  point  south  of  Forty-second  street  on  and  to 
connect  with  the  line  described  in  the  act  above  referred  to 
**  Easterly  and  northerly  to  the  Grand  Central  Depot  at  Forty- 
second  street  and  Fourth  avenue."  The  act  also  provided,  that 
"  the  exact  location  of  the  lines  of  the  three  branches  hereto- 
fore authorized  shall  be  such  as  is  deemed  most  practicable  and 
best  calculated  to  promote  the  public  interests,  by  a  board  to 
be  composed  of  the  state  engineer  and  surveyor,  the  chief 
engineer  of  the  Croton  aqueduct  and  an  engineer  to  be 
appointed  by  the  corporation  hereby  created.  The  necessary 
surveys  and  maps  for  determining  the  lines  of  said  branches 
shall  be  made  under  the  direction  of  the  said  board  of  engi- 
neers, at  the  expense  of  the  corporation  hereby  created." 
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The  line  prescribed  in  some  instances  passed  though  private 
property,  and  the  act  declared  that  the  road  should  be  con- 
structed upon  property  "to  be  purchased  or  acquired,"  and 
that  the  corporation  might  purchase  and  occupy  a  space  not 
more  than  fifty  feet  in  width  upon  the  lines  indicated,  and 
might  also  make  the  necessary  connections,  stations,  etc., 
and  acquire  land  necessary  for  those  purposes ;  and  if  unable 
to  do  so  by  purchase,  through  inabiUty  to  agree  with  the 
owners,  it  might  obtain  title  "  in  the  manner  and  by  the  pro- 
ceedings prescribed  for  acquiring  the  title  to  real  estate  for 
railroad  purposes,  in  and  by  the  general  railroad  law  of  this  state 
(Laws  of  1850,  supra),  and  the  acts  amendatory  thereof,  all  the 
provisions  of  which,  relating  to  acquiring  the  title  to  real 
estate,  "  were  by  the  act  extended  so  as  to  apply  to  any  property, 
rights,  franchises  or  interests  required  in  the  construction  of 
said  railroads,  except  that  in  the  petition  to  the  Supreme  Court, 
in  said  proceedings,  it  shall  only  be  necessary  to  describe  the 
real  estate,  property,  rights,  franchises  or  interests  which  said 
corporation  seeks  to  acquire ;  to  aver  that  the  same  are  required 
for  the  construction  or  operation  of  the  railroads  authorized  by 
this  act,  describing  particularly  the  proposed  route  of  said  roads, 
and  to  allege  that  said  corporation  has  not  been  able  to  acquire 
title  to  said  property,  rights,  franchises  or  interests,  and  the 
reason  of  such  inabiUty."  *  *  *  It  further  provides  "that 
it  shall  not  be  necessary  that  the  petition  to  the  court  shall 
make  any  allegation  of  or  reference  to  any  corporations,  capital 
stock,  surveys,  maps,  or  the  filing  of  any  certificate  of  location." 
It  also  provides  that,  "  where  the  route  or  routes  of  the  rail- 
roads herein  authorized  to  be  constructed  and  operated  shall  be 
along  any  street,  avenue  or  pubUc  place,  the  said  corporation 
shall  compensate  the  corporation  of  the  city  of  JSTew  York  for 
such  use  or  occupancy  of  said  streets,  avenues  or  public  places ; 
the  amount  of  such  compensation  to  be  determined  in  the 
same  manner  as  damages  to  private  property."  The  corpora- 
tion so  formed  was  given  (§  12)  six  months  from  the  time  of 
"  the  first  election  of  directors  within  which  to  commence  the 
construction  of  the  said  railways,  and  one  year  thereafter 
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within  which  to  complete  at  least  one  of  said  railways  to  the 
Harlem  river,  and  one  branch  road  to  the  Grand  Central  depot 
at  Forty-second  street  and  Fourth  avenue." 

On  the  28th  of  December,  1875,  the.  company  so  formed 
presented  a  petition  to  the  Supreme  Court,  stating,  among 
other  things,  "  that  it  is  the  intention  of  said  company,  in 
good  faith,  to  construct,  operate  and  maintain  a  railroad  on 
the  lines  mentioned  in  the  said  act,  and  the  necessary  sidings, 
switches,  depots  and  workshops,  and  to  convey  passengers, 
freight,  and  property  in  cars  propelled  by  steam  power,  as 
mentioned  in  said  act ; "  that  it  desires  to  ascertain  the  amount 
which,  under  its  charter,  must  be  paid  to  the  city  in  relation 
to  the  construction  of  its  road  in  such  portions  of  the  streets 
as  are  required  for  the  described  routes,  referring  to  the  act 
of  1872,  and  stating  that  they  have  been  unable  to  agree 
with  the  city  authorities  as  to  the  required  amount,  and  they 
ask  for  the  appointment  of  commissioners  of  appraisal  to 
ascertain  the  same.  The  hearing  on  this  petition  was 
adjourned  from  time  to  time  at  the  petitioner's  request,  to 
March  5,  1886,  and  then,  upon  condition  that  no  further 
postponement  should  be  asked  for,  it  was,  by  consent  of  the 
corporation  counsel,  and  at  request  of  petitioner,  adjourned 
to  March  8,  1886.  On  the  23d  of  April,  1887,  the  peti- 
tioner was,  by  the  order  of  the  Special  Term,  permitted  to 
have  the  hearing  go  on  upon  a  supplemental  petition,  which 
brought  before  the  court  an  act  of  the  legislature,  passed  in 
1881  (Chap.  636),  amending  the  act  {mpra)  of  1872,  and 
which  also  stated  a  location  of  routes  by  the  board  of  engineers, 
differing  from  those  first  determined  upon.  The  act  of  1881 
authorized  the  filing  of  maps,  extended  the  time  within  which 
to  complete  surveys,  and  declared  that  the  "  time  required  in 
section  12  of  said  act  for  the  commencement  of  the  construc- 
tion of  said  roads  shall  be  deemed  not  to  have  commenced 
until  the  making  and  filing  of  -said  maps,^  which  shall  be  done 
within  twelve  months  after  the  passage  of  the  act." 

The  supplemental  petition  reiterated  the  prayer  for  the 
appointment  of   commissioners    of   appraisal,  and  the  city 
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answered,  putting  in  issue  many  of  the  allegations  of  the 
petitioner  and  denying,  among  other  things,  that  it  is  the  inten- 
tion of  the  company  to  construct  and  operate  a  road  as  men- 
tioned in  the  act  of  1872,  alleging  that  "the  petitioner  does 
not  control  sufficient  pecuniary  means  to  successfully  perform 
the  work  proposed ;  that  neither  the  petitioner's  capital  or 
credit  is  sufficient  to  enable  it  to  commence,  carry  on  or  com- 
plete the  construction  of  its  proposed  railroads,  or  to  properly 
compensate  the  publi<;  and  private  interests  which  will  inevita- 
bly suffer  in  the  building  and 'operation  of  its  proposed  rail- 
roads," and  alleged  that  the  company  did  not  begin  the  con- 
struction of  the  road  as  required  by  section  12  of  the  act  of 
1872,  or  spend  ten  per  cent  of  its  capital  thereon,  or  finish 
its  road,  or  put  it  in  operation  within  the  times  limited  by 
chapter  775  of  the  Laws  of  1867,  or  of  section  47  of  the 
General  Kailroad  Act,  passed  April  2,  1850,  as  amended  by 
chapter  775  of  the  Laws  of  1867;  that  its  right  to  exercise 
its  corporate  powers  under  the  said  acts  had  wholly  ceajsed 
by  reason  of  non-user  and  delay ;  that  in  no  event  is  there 
any  right  in  the  company,  under  said  acts,  or  otherwise, 
to  acquire  any  right  of  way,  or  any  lands  in  said  city, 
or  to  build  any  such  railroad  as  it  proposes  along  the  follow- 
ing named  streets,  to  wit. :  Broadway,  in  the  city  of  Kew 
York,  and  the  streets  known  as  the  Boulevards  in  the  city  of 
New  York ;  that  the  act  of  1881  (Chap.  636)  is  void  as  violat- 
ing section  16  of  article  3  of  the  Constitution  of  the  state ; 
that  neither  in  the  title  of  said  act  of  1881  nor  in  the  body 
of  the  said  act  was  any  power  or  authority  given  to  locate  any 
new  route  or  routes  for  the  lines  of  the  petitioner's  proposed 
railroad ;  that  acting  in  pursuance  of  authority  alleged  to  have 
been  conferred  by  the  said  act,  the  board  of  engineers  men- 
tioned in  the  said  act  located  and  adopted  new  routes. 

Upon  the  hearing  of  the  petition  it  appeared  that  the  first 
election  of  directors  was  held  on  the  3d  of  July,  1874,  and  the 
secretary  of  state  issued  a  certificate  of  the  organization  of 
the  company.  Among  other  things,  the  city,  upon  the  objec- 
tions raised  by  its  answer,  offered   evidence  to  show  the 
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inability  of  the  company  to  build  the  road,  and  other  circunfi- 
stances  to  controvert  its  expressed  intention  to  do  so.  The 
judge  held  that  the  application  was  sufficient  evidence  of  that 
intent,  and  excluded  the  evidence. 

"We  agree  with  the  General  Term  in  the  conclusion  that,  in 
so  ruling,  the  learned  judge  at  Special  Term  erred.  Good 
faith  on  the  part  of  the  company,  so  far,  at  least,  as  intention 
to  build  and  complete  its  road  is  concerned,  is  made  essential 
by  the  act  of  1850  (Chap.  140,  §  14),  and  there  is  no  reason  to 
suppose  that  the  legislature,  in  giving  life  to  this  company, 
with  power  qualified  in  some  degree,  at  least,  by  the  provisions 
of  that  act,  so  far  as  they  relate  to  the  acquisition  of  land,  or 
rights  against  the  will  of  the  owner,  intended  to  dispense  with 
this  important  condition.  It  was  a  fact  stated,  and  being 
stated,  was  subject  to  denial  and  might  be  disproved.  If  it 
had  not  been  stated,  and  it  had  appeared  in  evidence  that  such 
intention  did  not  exist,  that  the  company  did  not  intend  to 
constnict  and  finish  the  described  road,  the  party  affected  by 
its  proceedings  would  have  "shown  cause  against  granting 
the  prayer  of  the  petition,"  and  any  further  action  would  have 
been  idle.  (Act  of  1850,  §  15,  supra,)  Moreover,  the  peti- 
tioner gave  evidence  to  sustain  the  alleged  intention,  and 
that  offered  by  the  city  was  competent  in  answer  to  it.  This 
difficulty  might  be  got  along  with  upon  another  application  or 
rehearing.  There  are  others  of  a  fatal  and  conclusive  char- 
acter. One  of  these  is  found  at  the  starting  point  of  the  pro- 
ceedings in  question.  The  privilege  given  to  the  Metropolitan 
Transit  Company  was  defined  and  limited  by  the  act  (Laws  of 
1872),  and  it  was  bound  to  exercise  the  privilege,  if  at  all, 
according  to  the  terms  in  which  it  was  conferred.  It  could 
not  take  part  and  reject  the  rest.  As  a  condition  upon  which 
the  court  could  be  asked  to  intervene  in  its  favor,  the  com- 
pany must  show,  under  the  solemnity  of  an  oath,  that  it  is  its 
"  intention,  in  good  faith,  to  construct  and  finish  a  railroad 
from  and  to  the  places  named  for  that  purpose  in  its  articles 
of  association."  (Laws  of  1850,  supra.) 
SioKELs— Vol.  LXVL    76 
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The  statute  describes  the  streets  through  which  the  Hue 
may  pass,  authorizes  branches  connecting  with  it,  but,  as  above 
stated,  leaves  their  exact  location  to  be  fixed  by  a  board  of 
engineers.  It  appears  from  the  petition  that  the  board  acted 
in  March,  1875,  locating  the  lines  of  the  three  branches,  and 
the  first  petition  above  referred  to  was  presented  to  the  court, 
and  appraisei*s  asked  for  in  relation  to  the  streets  affected  by 
those  Jines.  It  also  embraced  the  main  line,  as  described  in 
the  act.  Subsequently,  July  11,  1882,  the  board,  but  con- 
sisting of  different  persons,  made  new  locations  of  the  same 
routes,  in  many  respects  materially  different  from  the  routes 
described  in-the  statute,  and  materially  different  from  those 
described  in  the  first  location,  both  of  the  main  line  and 
branches,  by  the  board  organized  under  the  act  of  1872.  The 
supplemental  petition  embraces  these  last  locations. 

First  So  far  as  the  main  line,  or  "  the  line,"  as  it  is  called  in  the 
statute,  is  concerned,  neither  board  had  jurisdiction  to  name 
the  streets  through  which  it  should  pass.  It  is  defined  by  the 
statute,  and  the  statute  itself  declares  that  the  corporation 
shall  "  have  no  right  to  acquire  the  use  or  occupancy  of  any 
of  the  streets  or  public  places  of.  the  city  of  New  York, 
under  the  provisions  of  said  acts,  or  by  any  agreement  or 
grant  of  the  city  authorities,  exjept  such  use  or  occupancy 
as  is  granted  or  provided  for  in  this  act,  and  except  such 
temporary  rights  and  privileges,  during  the  period  of  con- 
structing said  railways  authorized  in  this  act,  as  the  proper 
authorities  may  grant  to  said  corporation  to  facilitate  such 
construction." 

No  discretionary  power  is  vested  in  the  board  as  to  this  Une, 
and  the  company,  if  it  took  any  part  of  the  franchise  as  to 
the  main  line,  were  bound  to  take  it  as  given.  It  could  not 
operate  over  one  street  and  avoid  another,  nor  could  it  sub- 
stitute a  street  not  named.  As  to  that  line,  so  described,  the 
court  had  no  jurisdiction. 

Second,  The  learned  counsel  for  the  appellant  contends,  how- 
ever, that  if  the  location  of  the  main  line  cannot  be  sustained 
as  within  the  authority  of  the  act  of  1872,  the  branches  need  not 
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also  fail.  The  rule  I  have  referred  to  forbids  this  conclusion. 
A  charter  must  be  accepted  or  rejected  in  toto.  If  accepted, 
it  must  be  taken  as  offered  by  the  legislature.  The  one  under 
which  the  claim  is  made  contains  no  permission,  and  confers 
no  power  to  accept  in  part  and  reject  in  part.  {People  v. 
Albany  cfe  Vt  B.  R,  Co.,  U  N.  Y.  261.) 

It  follows  that  the  branch  line  locations  are  ineffectual. 
The  statute  has  in  view  a  main  line  and  branches,  the  whole 
accommodating  the  public  over  a  large  territory.  A  branch 
or  two  of  these  disconnected  from  the  trunk  might  be  of 
value  to  the  owner,  but  such  a  gift  was  not  described  in  the 
statute,  and  there  is  no  reason  to  suppose  it  was  intended. 
The  appellant  relies  largely  upon  the  act  of  1881  (Chap.  636), 
as  curing  many  of  the  difficulties  suggested  by  the  other  side. 
If  that  act  was  intended  to  give  the  company  rights  in  streets 
other  than  those  named  in  the  act  of  1872,  it  could  not  stand 
against  the  Constitution,  which  prohibits  any  law  authorizing 
the  construction  of  a  street  railroad,  except  upon  the  consent 
of  owners  of  property  and  the  local  authorities  or  the  order  of 
the  court.  (Const,  amend'nt.  1874.)  This  excludes  a  part 
of  as  well  as  a  complete  railroad.  But  we  find  no  such  inten- 
tion expressed  in  the  statute,  nor  words  from  which  an 
implication  to  that  effect  can  be  drawn. 

Other  questions  have  been  presented  by  counsel  for  the 
appellant  as  against  the  objections  of  the  respondent  and 
argued  with  great  ability  and  force.  We  do  not  think  it 
necessary  to  discuss  them,  for  in  our  opinion  they  would 
require  no  different  conclusion  from  that  which  must  follow 
the  views  above  expressed. 

We  think  the  order  of  the  court  below  was  right  and  should 
be  affirmed. 

All  concur,  except  Gbay,  J.,  not  sitting. 

Order  affirmed. 


r 


604       Constant  et  al.  v.  University  of  Rochester.     [Jan., 


Statement  of  case. 


111  eo4 

1 133    641 

j    111    604 

160    137 


111  604 
dl55      59l 

111  604 
fl64  857 
il64  863^ 
il64    864 


Mary  T.  Constant  et  al.,  Executors,  etc.,  Respondents,  v. 
The  University  op  Rochester,  Impleaded,  etc..  Appellant. 

A  principal  is  only  chargeable  with  notice  communicated  to  or  knowledge 
acquired  by  his  agent  in  another  transaction  at  another  time  and  when 
he  was  acting  for  another  principal,  when  clear  proof  is  made  that  the 
knowledge  or  notice  was  present  in  the  mind  of  the  agent  at  the  time  of 
the  transaction  in  question. 

The  simple  fact,  therefore,  that  an  attorney  who  has  taken  a  mortgage  for 
his  client  and  placed  it  on  record,  had  previously  taken  for  another  client 
a  mortgage  on  the  premises  which  was  not  recorded,  does  not  charge  the 
junior  mortgagee  with  knowledge  of  the  existence  of  the  prior  mortgage; 
it  must  be  made  to  appear  clearly  that  the  attorney  at  the  time  of  the 
execution  and  delivery  of  the  second  mortgage  had  in  mind  the  existence 
of  the  prior  one,  and  not  only  this,  but  also  that  he  knew  it  was  still  an 
existing  and  valid  lien.  If  he  did  recollect  that  the  prior  mortgage  was 
executed,  but  honestly  believed  that  it  was  then  or  had  been  satisfied, 
although  mistaken  on  that  point,  the  second  mortgagee  would  not  be 
charged  with  notice  of  its  existence. 

As  to  whether,  where  in  such  a  case  the  attorney  had  k-  owledge  of  the 
existence  of  the  prior  mortgage,  and  had  it  in  his  p(5sJsession,  and  was 
charged  with  the  duty  of  having  it  recorded,  and  so  the  duties  he  owed 
his  two  principals  were  conflicting,  the  second  principal  would  be  charged 
with  the  knowledge  of  the  agent,  gucere. 

Constant  v.  Univernty  of  Rochester  (22  J.  &  S.  515)  reversed. 

(Argued  October  22,  1888;  decided  January  15,  1889.) 

Appeal  by  defendant,  the  University  of  Rochester,  from  a 
judgment  of  the  General  Term  of  the  Superior  Court  of  the 
city  of  New  York,  entered  upon  an  .order  made  January  3, 
1887,  which  affirmed  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  tri  ^  at  Special  Term.  (3fem. 
of  decision  below,  22  J.  &  S,  51  r  , 

This  action  was  brought  to  *^^oreclose  a  mortgage  dated 
February  17,  1883,  executed  by  Elizabeth  Meehen,  then  the 
owner  of  the  mortgaged  premises,  and  her  husband,  to  plaintiff's 
testator.  The  said  defendant  set  up  a  title  acquired  by  pur- 
chase upon  sale  under  a  judgment  in  a  foreclosure  suit,  upon 
a  mortgage  executed  to  it  by  Mrs.  Meehen  and  her  husband, 
dated  January  10,  1884,  and  recorded  January  11,  1884.     At 
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the  time  of  the  sale  plaintiffs'  mortgage  had  not  been  recorded, 
and  said  defendant  denied  any  notice  or  knowledge  of  its 
existence  until  the  commencement  of  this  action,  and  claimed 
its  mortgage  to  be  the  prior  lien. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Martin  W.  C5?<?i^  for  appellant.  Plaintiflfe  having  brought 
defendant  into  court  upon  a  claim  based  on  an  instrument 
presumptively  void  as  to  defendant,  tliey  could  not  maintain 
an  action  upon  it  against  defendant  without  proof  of  facts 
rebutting  such  presumption,  and,  under  objection,  they  could 
not  prove  them  without  appropriate  allegations.  {Iletzd  v. 
Barber^  69  N.  Y.  1,  9 ;  Freeman  v.  Shroeder^  43  Barb.  618 ; 
Peabody  v.  Roberts,  47  id.  91 ;  Crofut  v.  Wood,  3  Hun,  571, 
573;  Pope  v.  Waring,  76  N.  Y.  463,  469.)  The  relinquish- 
ment by  the  university  for  the  mortgage  in  question,  of  the 
security  which  it  held  by  its  $9,000  mortgage,  was  a  valuable 
consideration  (  Wood  v.  Chopin,  13  N.  Y.,  509,  524 ;  Cary 
V.  White,  52  id.  138,  143;  Picket  v.  Barrow,  29  Barb.  505 ; 
Webster  v.  Vati  Steenihurgh,  46  id.  211.)  The  court  erred  in 
its  conclusion  that  the  University  of  Rochester  had  con- 
structive notice  of  the  Constant  mortgage  at  the  time  of 
receiving  its  mortgage.  In  any  event;  knowledge  in  Deane 
occupying  the  relation  to  all  parties  interested,  which  he  must 
have  occupied,  could  not  bind  either  party  in  favor  of  the 
other.  {Hope  Fire  Ins.  Co,  v.  Cambrding,  3  T.  &  C,  496; 
1  Hun,  493 ;  Yoltz  v.  BJacJcmar,  64  K  Y.  440,  446 ;  Bh  of 
Pittsburg  v.  Whitehead,  36  Am.  Dec.  186,  191,  192,  193 ; 
Wassel  V.  Reardon,  54  v  \  245,  246;  Loeb  v.  Jlellman,  13 
J.  &  S.  336;  Ifarie  v.  Gvi  vison,  13  Abb.  N.  C.  210,  229, 
230 ;  Bncce  v.  Davenport,  ?  Barb.  349 ;  Morrison  v.  0.  Z. 
C  a.  R.  Co,,  52  id.  173 ;  National  Life  Ins,  Co,  v.  Minch, 
53  N.  Y.  144;  N.  Y.  C.  Ins.  Co.  v.  Nat.  Pro.  Ins.  Co.,  14 
id.  85,  91 ;  Glafin  v.  F.  cfe  C.  Bk.,  25  id.  293,  294 ;  Howard 
Ins.  Co.  V.  Halsey,  8  id.  271 ;  Williamson  v.  Wood,  15  id. 
354,  360,  362 ;  Camlridge  Valley  Bk.  v.  Delano,  48  id.  326, 
336,  338;   Parker  v.   Connor,  93    id.    118.)    Constructive 
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notice  is  a  legal  inference  from  established  facts.  {BirdsaU 
V.  Rvssdl,  29  :N".  Y.  220 ;  Claflin  v.  Lenheim,  66  id.  301 ; 
Bennett  v.  Buchati,  76  id.  386 ;  Code  Civ.  Pro.,  §§  1631, 
1671 ;  Webster  v.  Van  Steenburg,  46  Barb.  211.)  At  the 
commencement  of  this  action  the  plaintiflfs  mortgage  was  not 
a  lien  upon  the  premises  in  question.  (Brown  v.  Johnston^ 
7  Abb,  N.  C.  188;  Kortright  v.  Cody,  91  K  Y.  343;  Peck 
V.  Minoty  3  Abb.  Ct.  of  App.  465;  Coles  v.  Appleby^  87 
K  Y.  114,  119;  Smith  v.  Kidd,  68  id.  130.)  The  equities 
in  this  equitable  action  are  all  in  favor  of  the  University  of 
Eochester.  {Fiak  v.  Potter^  2  Keyes,  64,  75;  Parish  v. 
Wheeler^  22  N.  Y.  494,  508;  Mayor,  etc.,  v.  Draper,  23 
Barb.  425,  429 ;  Briggs  v.  Easterly,  62  id.  51 ;  Jervis  v. 
Smith,  7  Abb.  Pr.  217,  222 ;  Voorhees  v.  Seymour,  26  Barb. 
569,  583;  Spraights  v.  Hawley,  39  K  Y.  441,  448;  Moore 
V.  Met.  If  at.  Bk.,  55  id.  41,  47.)  By  his  acts  Mr.  Constant 
became  estopped  from  claiming  under  tliis  mortgage  against 
the  university.  {Blair  v.  Wait,  69  N.  Y.  113;  Viele  v. 
Judson,  82  id,  32,  40 ;  FiremarHs  Ina.  Co,  v.  Lawrence,  14 
Johns.  55.) 

John  E.  Parsons  for  respondents*  When  a  lawyer  has  been 
put  by  his  client  in  possession  of  a  bond,  mortgage  and  satis- 
faction piece,  this  gives  to  him  the  power;  and  where  the 
mortgagor  does  actually  pay  the  amount  of  the  mortgage  to 
the  lawyer,  may  imply  authority  to  accept  payment.  It  does 
not,  however,  imply  any  general  authority  from  the  client ;  the 
authority  is  limited  and  applies  only  to  the  particular  transac- 
tion, or,  at  the  most,  to  other  transactions  which  are  similar 
in  character.  {Smith  v.  Eldd,  68  N.  Y.  130 ;  Williams  v. 
Walker,  2  Sandf .  325.)  Authority  which  results  from  a  course 
of  conduct  on  the  part  of  the  agent,  which  has  been  approved 
or  acquiesced  in  by  the  principal,  applies  only  in  cases  which 
are  similar  in  their  essential  features.  (Story  on  Agency,  §  87.) 
If  Deane  had  both  been  vested  with  authority  to  receive  pay- 
ment of  Mr.  Constant's  mortgage,  and  had  undertaken  to 
exercise  the  authority,  no  money  was  received  by  him  from 
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the  Meehens  which  could  be  applied  to  such  payment.  With- 
out the  receipt  by  Deane  of  the  amount  the  mortgage 
would  stand.  (Stoiy  on  Agency,  §§  98,  99,  note,  §  104 ; 
Sweeting  v.  Pearcey  7  C.  B.  [N.  S.J  449 ;  Rua&eU  v.  Bcmgley^ 
4  B.  &  Aid.  395.)  If  Deane  had  had  full  authority  to  receive 
payment  for  Mr,  Constant,  and  even  if  he  had  r€>ceived  funds 
which  he  could  use  to  pay  Mr.  Constant,  he  could  not,  without 
actual  payment,  treat  Mr.  Constant's  mortgage  as  paid,  so  as 
to  clear  the  mortgaged  property  in  order  to  enable  him  to  dis- 
charge his  own  obligation  to  the  university  by  the  mortgage 
which  he  gave  to  it.  (Story  on  Agency,  §  78 ;  De  Bouclwut 
v.  Ooldmiidy  5  Ves,  211 ;  Parsons  v.  Wehh,  8  Greenl.  38.) 
The  omission  by  Deane  to  record  Mr.  Constant's  mortgage 
gave  no  priority  to  the  mortgage  of  the  university.  (Story 
on  Agency,  §  140 ;  Bcmh  of  U.  S.  v.  Davis^  2  Hill,  451 ;  The 
Distilled  Spirits,  11  Wall.  [U.  S.]  356,  366.)  The  fact  that 
the  plaintiff's  mortgage  wa6  not  recorded  did  not  change  the 
chai;acter  of  the  action  or  require  any  special  allegations  in 
the  complaint,  or  justify  the  dismissal  of  the  complaint. 
(Brury  v.  Clark,  16  How,  424;  3  E.  S.  [7th  ed.]  2215,  §  1 ; 
jRoHnson  V.  Wheeler,  25  N.  T.  252  ;  Seymour  v.  Van  Slyck, 
8  Wend.  403 ;  Jackson  v.  Hill,  5  id.  532  ;  People  v.  Snyder, 
41  N.  Y.  397;  Page  v.  Waring,  76  id.  463,  469.) 

Peckham,  J.  In  taking  the  mortgage  of  January,  1884,  we 
think  the  university  occupied  the  position  of  mortgagee  for 
a  valuable  consideration.  It  surrendered  a  prior  mortgage,  with 
the  accrued  interest  thereon,  and  took  the  mortgage  in  question. 
If  the  university  be  not  chargeable  with  notice  of  the  prior 
mortgage  to  Constant,  which  was  unrecorded,  then  its  own 
mortgage  is  the  prior  lien  as  between  the  two.  The  first 
important  question  arising  is,  did  Deane,  who  acted  in  the  trans-  , 
action  as  the  attorney  and  agent  for  the  university  at  the  time 
of  the  execution  of  the  mortgage  to  the  university,  have  knowl- 
edge of  the  existence  of  the  prior  mortgage  to  Constant,  exe- 
cuted in  Febniary,  1883,  and  which  he  then  took  as  agent  for 
Constant  ?  In  other  words,  is  there  any  proof  that  he  in 
January,  1884,  had  that  fact  present  in  his  mind  and  recoUec- 
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tion,  so  that  it  can  be  said  from  the  evidence  that  he  then  had 
knowledge  of  its  existence  as  an  unpaid,  outstanding  obligation  ? 
The  transaction  out  of  which  the  mortgage  to  the  university 
arose  occurred  eleven  months  subsequent  to  the  transaction  out 
of  which  the  mortgage  in  suit  arose ;  and  the  former  mortgage 
was  neither  ^  part  of  the  same  transaction  as  the  latter,  nor 
had  it  the  least  connection  therewith.  Under  the  law,  as 
decided  by  the  older  cases  in  England,  such  fact  would  have 
been  an  absolute  defense  to  the  claim  that  there  was  any  con- 
structive notice  to  the  defendant  arising  out  of  notice  to  its 
agent,  because  such  notice  was  in  another  and  entirely  separate 
transaction.  In  Warrick  v.  Warrick^  decided  by  Lord  Chan- 
cellor Hardwicke  in  1745  (3  Atk.  291,  294),  that  able  judge 
assumed  it  as  unquestioned  law  that  notice  to  the  agent,  in 
order  to  bind  his  principle  by  constructive  notice,  should  be  in 
the  same  transaction.  He  said:  "This  rule  ought  to  be 
adhered  to,  otherwise  it  would  make  purchasers  and  mortgagees' 
title  depend  altogether  on  the  memory  of  their  counselors 
and  agents,  and  oblige  them  to  apply  to  persons  of  less  emi- 
nence as  counsel,  as  not  being  so  likely  to  have  notice  of  for 
mer  transactions."  Cases  were  continually  arising  subsequent 
to  that  case  wherein  the  principle  was  assumed  as  the  law  of 
England,  although  the  cases  did  not  in  their  facts  absolutely 
call  for  a  decision  on  that  point. 

But  in  Mountford  v.  ScoU  (1  Turn.  &  R.  Ch.'274),  upon 
an  appeal  from  a  decision  of  the  vice-chancellor,  Lord  Cliancellor 
Eldon  said  that  the  vice-chancellor  proceeded  upon  the  notion 
that  notice  to  a  man  in  one  transaction  is  not  to  be  taken  as  notice 
to  him  in  another  transaction.  The  lord  chancellor  con- 
tinued :  "  In  that  view  of  the  case  it  might  fall  to  be  consid- 
ered whether  one  transaction  might  not  follow  so  close  upon  the 
other  as  to  render  it  impossible  to  give  a  man  credit  for  having 
forgotten  it."  He  further  said  that  he  would  be  unwilling  to 
go  so  far  as  to  say  that  if  an  attorney  has  notice  of  a  transac- 
tion in  the  morning  he  shall  be  held  in  a  court  of  equity  to 
have  forgotten  it.  in  the  evening ;  that  it  must,  in  all  cases, 
depend  upon  the  circumstances. 
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In  Hargrea/oeH  v.  lioth/well  (1  Keen^s  Ch.  154),  Lord  Lano- 
DALE,  master  of  the  rolls,  held  that  where  one  transaction  is 
closely  followed  by  and  connected  with  another,  or  where  it  is 
clear  that  a  previoos  transaction  was  present  to  the  mind  of  the 
solicitor  when  engaged  in  another  transaction,  there  is  no  ground 
for  a  distinction  by  which  the  rule,  that  notice  to  the  solicitor 
is  notice  to  the  client,  should  be  restricted  to  the  same 
transaction. 

In  JRoBon  v.  Hamilton  (2  Dm.  &  Wal.  Irish  Ch.  364,  decided 
in  1838),  Lord  Chancellor  Plunkbt  adverted  to  the  rule  as  to 
the  necessity  of  notice  in  the  same  transaction,  and  stated,  if  it 
were  notice  acquired  in  the  same  transaction,  necessarily  the 
principal  was  to  be  charged  with  the  knowledge  of  the  agent ; 
but  if  it  were  notice  received  by  him  in  another  transaction, 
then  such  notice  was  not  to  affect  the  principal  unless  he 
actually  had  the  knowledge  at  the  time  of  the  second  transac- 
tion. (See,  also,  the  case  of  Dresser  v.  Norwood,  decided  in 
the  Court  of  Exchequer  Chamber,  and  reported  in  17  Com. 
Bench  [N.  S  ]  466.) 

This  modification  of  the  old  English  rule  is  recognized  in 
the  comparatively  late  case  of  The  Distilled  Spirits  (11  Wall. 
356).  Mr.  Justice  Bradley,  in  delivering  the  opinion  of  the 
Supreme  Court  of  the  United  States,  stated  that  the  doctrine 
in  England  seems  to  be  established  that,  if  the  agent  at  the 
time  of  effecting  a  purchase  has  knowledge  of  any  prior  lien, 
trust  or  fraud  affecting  the  property,  no  matter  when  he 
acquired  such  knowledge,  his  principal  is  affected  thereby. 
If  he  acquire  the  knowledge  when  he  effects  the  purchase,  no 
question  can  arise  as  to  his  having  it  at  that  time.  If  he  acguired 
it  previous  to  the  purchase,  the  presumption  that  he  still  retains 
it  and  has  it  presenf'to  his  mind  will  depend  upon  facts  and 
other  circumstances.  Clear  and  satisfactory  proof  that  it  was 
so  present  seems  to  be  the  only  restriction  required  by  the 
English  rule  as  now  understood.  And  the  learned  justice 
states  that  the  rule,  as  finally  settled  by  the  English  court,  is, 
in  his  judgment,  the  true  one,  and  is  deduced  from  the  best 
SicKELs— Vol.  LXVI.    77 
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consideration  of  the  reasons  on  which  it  is  founded.  In  this 
opinion  the  whole  court  concurred. 

Story,  in  his  work  on  Agency  (§  140),  says :  "  But  unless 
notice  of  the  fact  come  to  the  agent  while  he  is  concerned  for 
the  principal,  and  in  the  course  of  the  very  transaction,  or  so 
near  before  it  that  the  agent  must  be  presumed  to  recollect  it, 
it  is  not  notice  thereof  to  the  principal.  For  otherwise  the 
agent  might  have  forgotten  it,  and  then  the  principal  would 
be  affected  by  his  want  of  memory  at  the  time  of  undertaking 
the  agency.  Notice,  therefore,  to  the  agent  before  the  agency 
is  begun,  or  after  it  has  terminated,  will  not  ordinarily  affect 
the  principal." 

In  Bank  of  the  United  States  v.  Dmis  (2  Hill,  451),  it 
was  held  that  the  principal  is  deemed  to  have  notice  of  what- 
ever is  communicated  to  his  agent  while  acting  as  such  in  a 
transaction  to  which  the  communication  relates.  And  it  was 
held  in  that  case  that  notice  to  a  bank  director  or  knowledge 
obtained  by  him  while  not  engaged  officially  in  the  business 
of  the  bank  would  be  inoperative  as  notice  to  the  bank. 

In  Holdm  v.  New  York  and  Erie  Bamk  (72  N.  T.  286), 
the  rule  was  explained,  and  it  was  therein  held  that  where  an 
agency  was  in  its  nature  continuous  and  made  up  of  a  long 
series  of  transactions  of  the  same  general  character,  the 
knowledge  acquired  by  the  agent  in  one  or  more  of  the  trans- 
actions is  to  be  charged  as  the  knowledge  of  the  principal  and 
will  affect  the  principal  in  any  other  transaction  in  which  the 
agent  as  such  is  engaged  and  in  which  the  knowledge  is 
material.  In  that  case  it  will  be  seen,  upon  reading  the  very 
able  opinion  of  Folgeb,  Ch.  J.,  that  there  was  no  question  as 
to  the  knowledge  of  the  agent  of  the  various  facts,  and  the 
only  question  raised  was  whether  it  should  be  imputed  to  his 
various  principals  in  the  transactions. 

In  Oragie  v.  Hadley  (99  K  Y.  131),  the  doctrine  that  the 
knowledge  of  the  agent  should  come  to  him  in  the  identical 
transaction  was  alluded  to,  and  it  was  held  that  it  was  not 
necessary  in  all  cases  that  the  notice  should  be  thus  given,  and 
that  notice  to  an  agent  of  a  bank  intrusted  with  the  manage- 
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ment  of  its  business  was  notice  to  the  corporations  in  trans- 
actions conducted  by  such  agent,  acting  for  the  corporation  in 
the  scope  of  his  authority,  whether  the  knowledge  of  the 
agent  was  acquired  in  the  course  of  a  particular  dealing  or  on 
some  prior  occasion.  (See,  also,  Welsh  v.  Oermcm  Americcm 
Bhy  73  N.  Y.  434 ;  AUamMc  State  Bk.,  etc,  v.  Sa/oery,  82 
id.  291). 

From  all  these  rarious  cases  it  will  be  seen  that  the  farthest 
that  has  been  gone  in  the  way  of  holding  a  principal  charge- 
able with  knowledge  of  facts  communicated  to  his  agent, 
where  the  notice  was  not  received,  or  the  knowledge  obtained, 
in  the  very  transaction  in  question,  has  been  to  hold  the  prin- 
cipal chargeable  upon  clear  proof  that  the  knowledge  which 
the  agent  once  had,  and  which  he  had  obtained  in  another 
transaction,  at  another  time  and  for  another  principal,  was 
present  to  his  mind  at  the  very  time  of  the  transaction  in 
question.  Upon  a  careful  review  of  the  testimony  in  this 
case,  we  have  been  unable  to  find  any  such  proof.  It  is  true 
the  learned  trial  judge  finds  that,  contemporaneously  with 
the  execution  of  the  mortgage  to  the  university,  Deane  caused 
to  be  made  a  statement,  upon  the  basis  that  the  amount  was 
to  be  loaned  to  the  mortgagors,  and  that,  out  of  the  money 
coming  to  them  as  a  consideration  for  the  mortgage  to  the  imi- 
versity,  the  amount  of  the  bond  and  mortgage  to  the  plaintiffs 
decedent,  with  interest,  was  to  be  paid,  and  that  mort- 
gage was  to  be  satisfied.  And  he  further  found,  that  the 
university,  through  Deane,  had  notice  of  the  mortgage  of  the 
plain tiflPs  decedent  in  connection  with,  and  as  part  of,  any  pro- 
posed transaction  by  which  there  was  to  be  loaned  to  the 
mortgagor  the  amount  of  the  bond  and  mortgage  t6  the  uni- 
versity. What  is  meant  by  the  word  "  contemporaneously," 
as  used  in  this  finding,  is,  perhaps,  not  absolutely  clear.  If 
it  meant  that  the  statement  mentioned  was  procured  to 
be  made  by  Deane,  as  a  part  of  and  coincident  with  the 
execution  of  the  mortgage  to  the  university,  it  is  not,  as 
we  think,  based  upon  any  evidence.  There  is  no  proof  what- 
ever in  this  case  that  Deane  procured  this  statement  to  be 
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made  by  anybody,  and  Deane  himself  says  that  a  statement 
of  this  nature  would,  by  the  course  of  practice  in  his  office, 
have  come  to  him  (made  by  some  one  in  his  office),  the  day 
after  the  loan  was  closed.  He  does  not  pretend  to  recollect 
this  particular  statement,  nor  is  there  any  evidence  that  he 
procured  it  to  be  made.  His  testimony  shows  that  he  had 
no  special  recollection  of  the  things  which  took  place  upon 
the  occasion  of  the  execution  of  the  bond  and  mortgage  to 
the  university,  further  than  appeared  by  his  books  and  other 
memoranda  then  made  by  others ;  and  he  does  not  pretend  to 
say  that  this  particular  statement  was  presented  to  him,  or 
that  he  had  the  least  knowledge  of  its  existence,  or  of  the 
facts  therein  stated,  until  the  day  after  the  closing  of  the  trans- 
action, and  the  execution  of  the  mortgage  to  the  university. 

This  is  every  particle  of  evidence  that  there  is  upon  which 
a  finding  could  be  based,  such  as  the  learned  judge  made  of 
knowledge  or  notice  on  the  part  of  Deane  of  the  existence  of 
the  Constant  mortgage  at  the  time  of  the  transaction  with  the 
university,  and  the  execution  of  the  mortgage  to  it.  The 
other  facts  in  the  case  uncontradicted  are  that,  for  some  years 
prior  to  January,  1884,  Deane  and  the  plaintiffs'  decedent  were 
acting  together,  and  that  the  plaintiffs'  decedent  was,  weekly 
and  even  almost  daily,  in  the  habit  of  investing  large  amounts 
of  money  upon  mortgages  of  this  nature,  and  that  the  deal- 
ings of  plaintiffs'  decedent  in  these  various  building  mortgages, 
through  Deane's  office,  had  amounted,  at  the  time  of  the  mort- 
gage to  the  university,  in  the  aggregate,  to  three  millions  of 
dollars,  if  not  more;  that  the  mortgages  were  of  all  sizes, 
from  six  up  to  forty  thousand  dollars.  It  also  appears  that 
this  very  mortgage  in  suit  was  found  after  the  execution  of 
the  university  mortgage  in  a  pigeonhole  in  which  satisfied 
mortgages  were  kept,  and  was  found  by  the  assignee  of  Deane 
after  the  assignment  was  made. 

There  is  no  proof  in  the  case  showing  that  Deane  made  any 
pretense  of  remembering,  at  the  time  of  the  execution  of  the 
mortgage  to  the  university,  that,  eleven  months  before,  he  had 
taken  a  mortgage  on  the  same  property  for  the  plaintiffs' 
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decedent,  which  was  not  recorded.  Taking  into  consideration 
the  enormous  amount  of  business  done  by  Deane  for  Constant 
of  this  same  general  nature,  and  the  length  of  time  that 
elapsed  since  the  taking  of  the  Constant  mortgage  by  him, 
and  the  fact  that  it  was  never  taken  from  the  office  by  the 
mortgagee,  and  that  it  remained  there  and  was  found  in  a 
pigeonhole  appropriated  to  satisfied  mortgages,  and  that  on 
the  very  statement  in  question  upon  which  the  learned  judge 
evidently  based  his  finding,  it  is  alluded  to  as  satisfied ;  all  these 
facts  would  tend  to  show  very  strongly  that  Deane  had  no 
recollection  whatever  of  the  existence  of  the  Constant  mort- 
gage as  an  existing  lien  at  the  time  he  took  the  mortgage  to 
the  university.  9 

But  the  burden  is  upon  the  plaintiff  to  prove,  clearly  and 
beyond  question,  that  he  did,  and  it  is  not  upon  the  defendant 
to  show  that  he  did  not  have  such  recollection.  And  we 
think  that  there  is  a  total  lack  of  evidence  in  the  case  which 
would  sustain  the  finding  that  Deane  had  the  least  recollection 
on  the  subject  at  the  time  of  the  execution  of  the  university 
mortgage.  Undfer  such  circumstances  we  think  it  impossible 
to  impute  notice  to  the  university,  or  knowledge  in  regard  to 
a  fact  which  is  not  proved  to  have  been  possessed  by  its  agent. 
If  such  knowledge  did  not  exist  in  Deane  at  the  time  of  his 
taking  the  mortgage  to  the  university,  then  the  latter  is  a 
bona  fide  mortgagee  for  value,  and  its  mortgage  should  be 
regarded  as  a  prior  lien  to  that  of  the  unrecorded  mortgage 
of  Constant  which  is  prior  in  point  of  date.  The  plaintiffs 
are  bound  to  show  by  clear  and  satisfactory  evidence  that  when 
this  mortgage  to  the  university  was  taken  by  Deane,  he  then 
had  knowledge,  and  the  fact  was  then  present  to  his  mind, 
not  only  that  he  had  taken  a  mortgage  to  Constant  eleven 
months  prior  thereto  on  the  same  premises,  which  had  not  been 
recorded,  but  that  such  mortgage  was  an  existing  and  valid 
lien  upon  the  premises,  wliich  had  not  been  in  any  manner 
satisfied.  If  he  recollected  that  there  had  been  such  a  mort- 
gage, but  honestly  believed  that  it  was  or  had  been  satisfied, 
then,  although  mistaken  upon  that  point,  the  university  could 
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not  be  charged  with  knowledge  of  the  existence  of  such 
mortgage. 

Quite  a  strong  reason  for  not  imputing  knowledge  to  the 
agent  in  this  case,  unless  upon  evidence  clear  and  satisfactory, 
is  that,  if  he  had  such  knowledge,  and  thus  knowingly  took  an 
utterly  worthless  security  for  his  principal,  he  acted  in  the 
most  improper  and  dishonest  manner,  and  willfully  caused  a 
loss  to  his  principal  of,  substantially,  the  whole  amount  of  the 
money  represented  by  the  mortgage  which  he  took  as  a  second 
lien.  While  this  consideration  is  not  controlling,  if  the  evi- 
dence justified  the  assumption,  it  is  yet  of  considerable  weight, 
and  adds  to  the  propriety  of  the  rule  requiring  clear  proof  of 
such  kno^'ledge  at  the  very  time  of  taking  the  mortgage  to  the 
university. 

One  other  question  has  been  argued  before  us  which  has 
been  the  subject  of  a  good  deal  of  thought.  It  is  this: 
Assuming  that  Deane  had  knowledge  of  the  existence  of  the 
Constant  mortgage  at  the  time  of  the  execution  of  the  mort- 
gage to  the  university,  is  his  knowledge  to  be.  imputed  to  the 
university,  considering  the  position  Deane  occupied  to  both 
mortgagees  ? 

While  acting  as  the  agent  of  Constant  in  taking  the  mort- 
gage in  question  as  security  for  the  funds  which  he  was  invest- 
ing for  him,  it  was  the  duty  of  Deane  to  see  that  the  moneys 
were  safely  and  securely  invested.  The  value  of  the  property 
was  between  eleven  and  twelve  thousand  dollars ;  and  it  was 
obviously  the  duty  of  Dean  to  see  to  it  that  the  mortgage 
which  he  took  upon  such  property  as  a  security  for  a  loan  of 
$6,000  for  Constant  should  be  a  first  hen  thereon.  (  Whitney 
V.  Martine,  88  N.  Y.  535.)  In  order  to  become  such  first  lien 
it  was  the  duty  of  Deane  to  see  to  it  that  the  Constant  mort- 
gage was  first  recorded.  In  January,  1884,  when  acting  as 
agent  for  the  university  to  invest  its  moneys,  he  owed  the  same 
duty  to  the  university  that  he  did  to  Constant,  and  it  was  his 
business  to  see  to  it  that  the  security  which  he  took  was  a  safe 
and  secure  one.  Neither  mortgage  was  safe  or  secure  if  it 
were  a  subsequent  lien  to  the  other  upon  this  property.     This 
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duty  he  continued  to 'owe  to  Oonstant  at  the  time  he  took  the 
mortgage  to  the  university. 

At  the  time  of  the  execution  of  the  latter  mortgage,  there- 
fore, he  owed  conflicting  duties  to  Constant  and  to  the  uni* 
versity,  the  duty  in  each  case  being  to  make  the  mortgage  to 
each  principal  a  first  lien  on  the  property.  Owing  these 
conflicting  duties  to  two  different  principals,  in  two  separate 
transactions,  can  it  be  properly  said  that  any  knowledge  com- 
ing to  him  in  the  course  of  either  transaction  should  be 
imputed  to  his  principal  ?  Can  any  agent  occupying  such  a 
position  bind  either  principal  by  constructive  notice?  It 
has  been  stated  that  in  such  a  case  where  an  agent  thus  owes 
conflicting  duties,  the  security  which  is  taken  or  the  a^t  which 
is  performed  by  the  agent  may  be  repudiated  by  his  principal, 
when  he  becomes  aware  of  the  position  occupied  by  such 
agent.     (Story  on  Agency,  §  210.) 

The  reason  for  this  rule  is,  that  the  principal  has  the  right 
to  the  best  efforts  of  his  agent  in  the  transaction  of  the  busi- 
ness connected  with  his  agency,  and  where  the  agent  owes 
conflicting  duties  he  cannot  give  that  which  the  principal  has 
the  right  to  demand,  and  which  he  has  impliedly  contracted 
to  give.  Ought  the  university  to  be  charged  with  notice  of 
the  existence  of  this  prior  mortgage  when  it  was  the  duty  of 
its  agent  to  procure  for  it  a  first  lien,  while,,  at  the  same  time, 
in  his  capacity  as  agent  for  Constant,  it  was  equally  his  duty 
to  give  to  him  the  prior  lien  ?  Which  principal  should  he 
serve  ?  There  have  been  cases  where,  in  the  sale  and  purchase 
of  the  same  real  estate,  both  parties  have  employed  the  same 
agent,  and  it  has-been  held  under  such  circumstances  that 
the  knowledge  of  the  agent  was  to  be  imputed  to  both 
of  his  principals.  If,  with  a  full  knowledge  of  the  facts 
that  his  own  agent  was  the  agent  of  the  other,  each  prin- 
cipal retained  him  in  his  employment,  we  can  see  that 
there  would  be  propriety  in  so  holding;  for  each  then 
notes  the  position  which  the  agent  has  with  regard  to 
the  other,  and  each  takes  the  risk  of  having  imputed 
to  him  whatever  knowledge  the  agent   may  have  on    the 
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subject.  (See  Ze  Neroe  v.  Le  Neve^  I  Ambler's  Reports, 
436,  Hardwioke,  Chancellor,  decided  in  1747 ;  Tovlmin  v. 
Steere^  3  Merivale,  209,  decided  in  1817,  by  Sir  Walter 
Grant,  Master  of  the  Rolls.)  The  case  of  Nixon  v.  Hwm- 
UtoUy  already  referred  to,  decided  by  Lord  Plunket,  Lord 
Chancellor,  in  the  Irish  Court  of  Chancery,  in  1838  (2  Drury 
&  Walsh,  364),  is  a  case  in  many  respects  somewhat  Uke  the 
one  at  bar,  so  far  as  this  principle  is  concerned,  if  it  be 
assumed  that  Deane  really  had  the  knowledge  of  the  prior 
mortgage  as  an  existing  lien.  It  will  be  observed,  how- 
ever, upon  examination  of  it,  that  the  question  whether  the 
knowledge  of  the  common  agent  in  two  different  transac- 
tions with  two  diflEerent  principals  was  noti<ie  to  the  second 
principal  was  not  raised  with  reference  to  this  particular 
ground.  The  whole  discussion  was  upon  the  subject  of 
imputing  the  knowledge  of  the  agent  to  the  second  mortgagee, 
of  the  existence  of  the  prior  mortgage,  which  knowledge  was  not 
obtained  in  the  last  transaction.  Whether  such  knowledge 
should  or  should  not  be  imputed  to  the  second  mortgagee, 
because  of  the  conflicting  duties  owed  by  the  common  agent, 
was  not  raised.  The  only  defense  set  up  was  that  the  informa- 
tion did  not  come  to  the  agent  of  the  second  mortgagee  in  the 
course  of  transacting  the  business  of  the  second  mortgagee, 
and  the  question  was  simply  whether  such  knowledge  could 
be  imputed  to  the  second  mortgagee,  because  of  the  knowledge 
acquired  by  his  agent  at  another  time,  in  another  transaction, 
with  another  principal.  The  court  held,  that  where  it 
appeared,  as  in  this  case  it  did  appear,  fully  and  plainly,  that 
the  matter  was  fresh  in  the  recollection  and,  fully  within  the 
knowledge  of  tlie  agent,  and  under  such  circumstances,  that 
it  was  a  gross  fraud  on  the  part  of  the  agent,  in  the  first 
place  in  keeping  a  prior  mortgage  off  the  record,  and  in  the 
second  place,  in  not  communicating  the  knowledge  which  he 
had  to  his  principal,  the  second  mortgagee,  that  in  such  case 
the  second  mortgagee  was  charged  with  the  knowledge  of  his 
agent. 

Whether  the  same  result  would  have  been  reached  if  the 
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Other  ground  had  been  argued  we  cannot,  of  course,  assume 
to  decide.  I  have  found  no  case  precisely  in  point  where  the 
subject  has  been  discussed  and  decided  either  way.  I  have 
very  grave  doubts  as  to  the  propriety  of  holding  in  the  case 
of  an  agent,  situated  as  I  have  stated,  that  his  principal  in  the 
second  mortgage  should  be  charged  with  knowledge  which  such 
agent  acquired  in  another  transaction  at  a  diflferent  time  while  in 
the  employment  of  a  diflferent  principal,  and  where  his  duties 
to  such  principal  still  existed  and  conflicted  with  his  duty  to 
his  second  principal.  We  do  not  deem  it,  however,  necessary 
to  decide  the  question  in  this  case. 

For  the  reasons  already  given  the  judgment  should  be 
reversed  and  a  new  trial  ordered,  with  costs  to  abide  the  event, 

Gkay,  J.  (dissenting.)  The  question  presented  by  this 
appeal  seems  to  possess  sufficient  interest  to  call  for  a  brief 
statement  of  the  grounds,  upon  which  we  dissent  from  the  views 
entertained  by  a  majority  of  the  conrt. 

With  respect  to  the  transaction  of  the  loan  to  the  university, 
Deane  was,  of  course,  not  acting  in  any  sense  as  the  agent  of 
Constant.  In  that  transaction  Constant  had  no  interest.  But  as 
Constant's  agent,  with  respect  to  his  mortgage,  Deane  owed 
him  a  duty.  He  should  have  advised  him  of  the  contemplated 
mortgage  to  the  university,  so  that  his  own  mortgage  might 
be  recorded  and  made  the  prior  lien.  In  failing  to  do  so  he 
violated  his  duty.  In  the  transaction  of  the  loan  to  the  univer- 
sity, he  was  its  agent ;  but  wi\8  chargeable  with  the  knowl- 
edge of  the  prior  unsatisfied  and  unrecorded  mortgage  to 
Constant.  That  knowledge  was  imputable  to  his  principal,  the 
university,  and  aflfected  it  with  such  notice  as  to  deprive  it  of 
the  protection  which,  otherwise,  it  would  have  been  entitled 
to  under  the  recording  act.  Its  rights  were  made,  thereby, 
subject  to  those  of  Constant.  The  transaction  in  which  the 
university  was  engaged  was  an  independent  one ;  but  in  it  the 
knowledge  of  the  agent  who  conducted  it  was  visitable  upon 
his  principal. 
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The  trial  judge  found  that  Deane  had  knowledge  of  the 
Constant  mortgage  at  the  time  of  the  transaction  of  the 
university  loan,  and  I  think  the  evidence  supports  such  a  find- 
ing in  the  proof  of  the  circumstances  attending  it. 

The  general  rule  is  not  open  to  dispute  that  notice  to  the 
agent  is  notice  to  the  principal.  If  the  agent  has  knowledge 
of  a  fact,  while  he  is  acting  for  the  principal,  in  the  course  of 
the  very  transaction  which  becomes  the  subject  of  the  suit,  this 
operates  as  constructive  notice  to  the  principal  himself.  For, 
upon  general  principles  of  policy,  it  must  be  taken  for  granted 
that  the  principal  knows  what  the  agent  knows. 

"  To  constitute  constructive  notice,  it  is  not  indispensable 
that  it  should  be  brought  home  to  the  party  himself.  It  is 
sufficient  if  it  is  brought  home  to  the  agent,  attorney  or  counsel 
of  the  party ;  for  in  such  cases  the  law  presumes  notice  in  the 
principal,  since  it  would  be  a  breach  of  trust  in  the  former  not 
to  communicate  the  knowledge  to  the  lattel'."  (Story's  Eq. 
Jur.  §  408.)  These  rules  are  well  recognized  as  underlying 
the  law  of  principal  and  agent.  In  their  application  to  agents 
of  a  corporation,  they  were  asserted  recently  by  Andrews,  J., 
in  Croffie  v.  Hadley  (99  N".  Y.  131).  In  Brotherton  v.  HaU 
(2  Vern.  574),  A.  made  three  several  mortgages  to  B.  C.  and  D., 
and  in  the  last  mortgage  B.  is  a  party  and  agrees  that  after  he 
is  paid  he  will  stand  trustee  for  D.  It  was  decreed  by  the 
master  of  the  rolls,  and  affirmed  by  the  lord  keeper,  that  the 
second  mortgagee,  C,  should  be  paid  before  D. ;  for  the  same 
scriveners  being  employed  in  all  transactions,  notice  to  them 
of  C.'s  mortgage  was  notice  to  D.  In  Norris  v.  Le  Neoe 
(3  Atk.  26,  35),  a  bill  of  review  (which  is  granted  upon  dis- 
covery of  new  matter  not  known  before  the  decree)  was  refused 
by  Lord  Hardwioke,  where  it  appeared  that  the  parties' 
attorney,  solicitor  or  agent,  in  an  ejectment  upon  the  same 
title  tried  prior  to  the  decree,  had  in  his  possession,  at  the 
time  of  that  trial,  the  documents  from  which  the  new  matter 
was  collected.  In  Nixon  v.  HamUton  (2  Dm.  &  W.  364), 
W.  B.,  a  land  and  law  agent  of  F.  H.,  negotiated  a  deed  of 
separation  and  maintenance  between  F.  H.  and  his  wife,  and 
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by  fraud  prevented  its  registry.  Four  years  afterwards  he 
was  employed  in  the  negotiation  of  a  loan  of  money,  which  was 
advanced  on  a  registered  mortgage  of  the  estates  comprised  in 
the  deed  of  maintenance,  as  solicitor  both  for  F.  H.  and  the 
lender.  In  a  contest  for  priority  between  the  unregistered 
deed  of  maintenance  and  the  registered  mortgage,  it  was  held 
that,  inasmuch  as  the  knowledge  acquired  in  the  transaction  of 
the  deed  of  maintenance  was  brought  home  to  W.  B.  and  its 
continuance  so  clearly  proved  as  to  make  it  fraudulent  on  his 
part  to  conceal  it,  when  acting  in  the  mortgage  transaction, 
such  fraud  on  the  part  of  W.  B.,  the  agent,  was  visitable  on 
his  principal,  the  lender,  and  that  the  latter  should  be  treated 
as  one,  who,  through  his  agent,  had  actual  notice  of  the  deed 
of  maintenance,  and  that,  consequently  his,  deed  should  be 
postponed  to  the  wife's  unregistered  deed. 

Lord  Plunket,  in  JVixon  v,  Hamilton^  said :  "  If,  from 
the  circumstances  of  the  case,  it  satisfactorily  appeared  that 
the  attorney,  at  the  time  of  the  second  transaction,  had  full 
knowledge  and  recollection  of  the  firet  transaction,  it  was 
fraudulent  in  him  to  conceal  it  from  his  principal,  and,  if  so, 
the  principal  should  not  be  at  hberty  to  derive  a  benefit  from 
the  fraud  of  his  attorney.  *  *  *  However  acquired,  if 
it  (knowledge)  existed  at  the  time  of  the  second  transaction, 
it  was  fraud  to  conceal  it,  and  this  fraud  of  the  attorney 
should  be  visited  on  the  principal."  It  has  been  held  that 
where,  in  the  purchase  of  real  estate,  the  same  agent  is 
employed  for  both  parties,  each  side  is  affected  with  notice  as 
much  as  if  different  agents  had  been  employed.  (Ambler, 
439.)  In  Toulmin  v.  Steere  (3  Merivale,  210),  where  the 
purchaser  of  an  estate  employed  the  vendor's  agent,  who 
had  notice  of  an  existing  incumbrance  which  affected  it,  the 
master  of  the  rolls  held  that  such  notice  to  the  agent  operated 
constructively  as  a  notice  to  his  employer,  notwithstanding  an 
infant  was  interested  in  the  purchase. 

In  Champlin  v.  Laytin  (6  Paige,  203),  Chancellor  "Walt 
WORTH  said :  "  For  certain  purposes  and  where  the  equitable 
rights  of  third  persons  are  concerned,  it  has  been  found  neces- 
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sary  by  this  court  to  hold  a  purchaser  to  be  chargeable  with 
constructive  notice  of  all  the  facts  communicated  to  his 
attorney  or  agent  for  the  purchase  or  in  the  examination  of 
the  title,  and  that  notice  of  the  existence  of  a  deed  was  good 
constructive  notice  of  the  contents  of  the  deed  itself,  especially 
if  it  was  one  of  the  deeds  under  which  the  purchaser  derived 
his  title  to  the  premises."     {Oriffith  v.  Griffith^  9  Paige,  317.) 

The  conclusion  at  which  I  have  arrived,  after  l^e  examina- 
tion of  this  record,  is  that  the  university  was  chargeable  with 
notice  of  the  existing  unrecorded  mortgage,  through  the 
knowledge  coming  to  its  agent  and  attorney,  Deane,  and  it 
cannot,  therefore,  be  regarded  as  a  subsequent  purchaser  in 
good  faith.  In  Paige  v.  Waring  (76  N.  Y.  463,  469,  470), 
there  is  nothing  conflicting  with  my  views.  Judge  Easl 
recognizes  the  well-settled  rule  that  the  valuable  consideration 
required  by  the  statute  to  support  a  subsequent  conveyance 
must  be  accompanied  by  the  element  of  good  faith ;  that  is 
to  say,  an  absence  of  notice  of  the  previous  unrecorded 
conveyance. 

There  can  be  no  reasonable  doubt  as  to  his  complete  repre- 
sentation of  the  university  as  its  agent,  attorney,  and,  indeed, 
managing  trustee,  in  the  transaction  forming  the  subject  of 
this  investigation ;  while,  in  refusing  to  find  any  facts  showing 
Deane  to  have  been  at  the  time,  in  the  transaction,  empowered 
to  represent  or  bind  Constant,  the  learned  trial  judge  was 
sustained  by  the  absence  of  proofs  to  establish  them.  This 
is  not  a  question  of  morals ;  but  one  simply  as  to  what  is  the 
legal  conclusion  from  the  facts  disclosed  by  the  proofs. 

I  think  the  judgment  at  Special  Term  was  right,  and  that 
the  judgment  of  the  General  Term  affirming  the  same  should 
be  affirmed  by  this  court. 

All  concur  with  Peckham,  J.,  for  reversal,  except 
Andrews  and  Gray,  JJ.,  dissenting. 

Judgment  reversed. 
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Charles  S.  Clarke,  Appellant,  v.  The  Mayor,  Aldermen 
AND  Commonalty  of  the  City  of  New  York,  Kespondent. 

The  provision  of  the  act  of  1859  ''  in  relation  to  taxes  and  assessments  in 
the  city  of  New  York"  (Laws  of  1859,  chap.  802,  §  8),  requiring  the 
commissioners  of  taxes  and  assessments  to  keep  the  books  containing  the 
"  annual  record  of  the  assessed  valuation  of  real  and  personal  estate  " 
ox>en  for  examination  and  conection  "from  the  second  Monday  of 
January  until  the  first  day  of  May  in  each  and  every  year,"  does  not 
include  the  day  last  mentioned;  a  tax,  therefore,  is  not  invalidated  by 
the  fact  that  the  books  having  been  kept  open  through  April  thirtieth 
were  closed  to  the  public  on  the  first  day  of  May. 

Where  a  tax  upon  real  estate  is  properly  imposed  under  said  act,  which 
is  unpaid  and  a  sale  is  made  in  conformity  to  law,  any  defect  in 
the  certificate  or  lease  executed  to  the  purchaser  does  not  impair  or  affect 
the  sale  or  authorize  him  to  recover  back  the  purchase-money.  This 
right  only  exists  where  the  sale  is  absolutely  void  for  want  of  jurisdiction 

(Argued  November  26,  1888;  decided  January  15,  1889.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  Januarys,  1888,  which 
reversed  a  judgment  in  favor  of  plaintiff  entered  upon  a  ver- 
dict directed  by  the  court.     (Reported  below,  23  J.  &  S.  259.) 

This  action  was  brought  to  recover  back  $3,190.65,  money 
paid  by  plaintiff  as  purchaser  of  lands  sold  on  the  7th  of 
May,  1883,  for  the  non-payment  of  taxes,  under  the  direction 
of  the  comptroller  of  the  city  of  New  York. 

Plaintiff  received  the  usual  certificate  of  sale,  and  subse- 
quently, the  premises  not  being  redeemed,  he  surrendered  the 
certificate  and  took  from  the  city  a  paper  purporting  to  be  a 
lease  for  the  term  of  years  mentioned  in  the  certificate.  He 
alleges  the  lease  to  be  void,  and  that  he  received  no  value  for 
the  money  paid.  The  facts  upon  which  the  claim  was  based, 
so  far  as  material,  are  stated  in  the  opinion. 

John  Townshend  for  appellant.  A  proceeding  to  collect 
a  tax  by  a  sale  for  default,  in  payment  by  the  person  taxed, 
consists  of  many  parts,  steps  or  links ;  if  any  one  of  those 
links  18  invalid,  the  whole  proceeding  fails.     {Doughty  v. 
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Hope,  3  Denio,  599 ;  Sharp  v.  Speir,  4  Hill,  86.)  The 
alleged  taxes  were  void,  because  the  books  of  record  were 
closed  on  April  thirtieth,  instead  of  on  May  first,  and  because 
the  commissioners  did  not,  in  the  manner  required  bylaw,  adver- 
tise that  books  would  be  kept  open,  etc.  (Laws  of  1859,  chap.  302, 
§  8 ;  Einff  v.  Stevens,  5  East,  244 ;  Kendall  v.  Elng%ley,  120 
Mass.  94 ;  Imm  v.  Ins.  Co.  L.  E.,  5  Exch.  296 ;  BeUhovse 
V.  MeOor,  4  H.  &  N.  120 ;  Aheel  v.  Alexander,  45  Ind.  523 ; 
W^ter  V.  French,  12  111.  302 ;  Thomas  y.  Douglass,  2  Johns. 
Cas.  224 ;  iKn^  v.  Stevens,  5  East,  244 ;  People  v.  Walker, 
17  K  T.  502;  Apgar  v.  Hayward,  18  K  T.  S.  Rep.  169, 
173.)  The  right  to  object  to  the  assessment  is  an  important 
prerogative  of  the  taxpayer,  one  which  the  courts  will  guard 
with  jealous  care.  Any  abridgment  of  this  right  will  render 
the  tax  void.  Th^  omission  to  give  the  notice  is  a  jurisdic- 
tional defect.  {JewM  v.  Van  Steenburg,  58  K  Y.  86.)  The 
provisions  for  being  heard  being  of  vital  importance  to  tlie 
taxpayer  must  be  regarded  as  compulsory,  and  the  compliance 
with  them  as  conditions  precedent  to  any  further  step  to 
charge  him  with  a  tax.  (Cooley  on  Taxation,  267 ;  Thames 
Go.  V.  Lathrop,  7  Conn.  550 ;  Stale  v.  Jersey  City,  25  N.  J. 
308 ;  Sioux  City  v.  Washington  Co.,  3  Neb.  30 ;  Adriance 
V.  MoCafferly,  2  Robt.  153.) 

D.  J.  Dean  for  respondent.  The  word  "  until "  is  ordi- 
narily to  be  taken  in  an  exclusive  sense,  and  the  books  were  not 
required  by  it  to  be  kept  open  during  May  first.  {People  v. 
Walk&r,  17  N.  Y.  502 ;  Sands  v.  Lyon,  18  Conn.  27 ;  People 
V.  iMther,  1  Wend.  42 ;    Webster  v.  French,  12  111.  302.) 

Danforth,  J.  We  have  carefully  examined  the  various 
points  made  by  the  appellant,  and  think  none  important 
except  those  which  relate  to  the  validity  of  the  sale.  If  the 
sale  was  valid,  errors  or  defects  in  the  subsequent  proceedings 
are  of  no  importance  upon  the  question  raised  in  this  action. 

First.  It  is  argued  that  the  taxes,  for  the  non-payment  of 
which  the  sale  was  made,  were  void.     They  were  imposed  in 
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1877,  1878  and  1879,  and  under  the  act  then  in  force  the  tax 
commissioners  were  required  to  have  in  their  office  books  "  to 
be  called  the  annual  record  of  assessed  valuation  of  real  and 
personal  estate,"  and  keep  them  "  open  for  examination  and 
correction,  from  the  second  Monday  in  January  until  the  first 
day  of  May  in  each  year,"  but  the  statute  declares  that  "  on 
said  last  mentioned  day  the  same  shall  be  closed  to  enable 
the  commissioners  to  prepare  assessment  rolls,"  etc.  (Laws 
of  1859,  chap.  302,  §  8.)  They  were  kept  open  from 
the  time  specified  through  April,  but  no  longer,  and  in  this 
the  appellant  says  the  commissioners  erred,  the  contention 
being  that  the  word  "  until "  is  inclusive,  and  required  the 
books  to  be  open  for  inspection  and  examination  through  the 
first  day  of  May.  The  authorities  cited  by  counsel  show  that 
the  word  is  variously  used,  sometimes  as  inclusive  and  again 
as  exclusive,  and  that  no  fixed  rule  has  been  laid  down  in 
regard  to  it.  In  each  instance  its  construction  must  depend 
upon  the  circumstances  and  subject-matter  of  the  case  pre- 
sented. By  itself,  however,  it  marks  a  limitation  of  time, 
and  its  more  obvious  meaning  requires  the  exclusion  of  the 
day  named  {People  v.  Walker^  17  N.  Y.  502) ;  and  in  construing 
the  clause  now  in  question,  we  treated  the  word  as  of  like  import 
with  the  phrase  "  up  to"  {Apga/r  v.  Hayward^  110  N.  Y.  225), 
or  as  excluding  that  which  came  after.  The  context  also 
shows  that  the  word  was  used  in  that  sense  by  the  legislature. 
During  the  interval  between  the  second  Monday  of  January 
and  the  first  day  of  May  the  books  were  to  be  open  to  the 
taxpayer  for  inspection  and  for  correction,  if  necessary,  but  on 
the  day  last  named  they  are  by  statute  devoted  to  another  use, 
exclusive  in  its  nature,  for  at  that  time  the  commissioners  are, 
from  those  books,  to  prepare  assessment-rolls.  They  must 
then  be  in  their  hands  with  no  interruption  from  the  public, 
and  this  could  not  be  if  the  latter  had  at  the  same  time  a  right 
to  inspect  or  examine  them. 

Second,  The  other  objections  made  by  the  appellant  are 
immaterial  in  this  action.  They  relate  to  irregularities  merely 
and  not  to  matters  affecting  jurisdiction.    The  taxes  were 


624  Mattbb  of  Bull.  [Jan., 

Statement  of  case. 

properly  imposed;  they  remained  mipaid  and  a  sale  was 
authorized  by  statute;  it  was  conducted  in  confoimity  to 
law,  and  at  that  moment  the  rights  of  the  parties  to  the 
transaction  became  fixed.  The  vendor  was  entitled  to  the  price 
bid,  the  purchaser  to  have  a  valid  certificate,  and  in  due  time, 
upon  the  happening  of  the  contingencies  named  in  the  statute, 
a  lease.  If  those  he  has  obtained  are  either  informal  or  invalid 
by  reason  of  the  omission  of  any  statutory  condition  or  irregu- 
larity respecting  such  instruments,  the  defects  do  not  impair 
the  sale,  and  consequently  leave  in  full  force  the  contract  upon 
which  he  paid  his  money. 

The  case  of  Cha^pman  v.  City  of  BrooUyn  (40  N.  Y.  372), 
upon  which  the  appellant  chiefly  relies,  presented  a  sale  abso- 
lutely void  for  want  of  jurisdiction  or  power  in  the  city  to 
make  it,  and  one  where,  from  the  very  inception  of  the  assess- 
ment proceedings,  the  statute  had  been  disregarded.  The  other 
cases  referred  to  appear  to  be  irrelevant,  if  the  view  we  have 
taken  of  the  principal  question  is  correct,  and  require  no 
discussion. 

It  follows  that  th§  order  appealed  from  should  be  affirmed, 
and  the  defendant  have  judgment  absolute,  with  costs. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 


In  the  Matter  of  the  Probate  of  the  Will  of  Henby  C.  Bull, 

Deceased. 

Under  the  amendment  of  the  section  of  the  Code  of  Civil  Procedure 
making  provision  for  the  trial  by  jury  of  controverted  questions  of  fact 
arising  in  proceedings  in  Surrogate's  Court  (§  2547)  made  in  1886  (Chap. 
119,  Laws  of  1886),  which  authorizes  the  surrogate  of  the  county  of 
New  York,  in  his  discretion,  to  transfer  to  the  Court  of  Common  Pleas 
proceedings  for  the  probate  of  a  will,  for  the  purpose  of  having  the 

.  issues  of  fact  therein  tried  by  a  jury,  and  provides  for  the  review  of  the 
verdict  of  a  jury,  this  court  is  not  given  jurisdiction,  on  appeal  to  it 
from  an  order  of  the  Qeneral  Term  affirming  the  verdicc,  to  review  the 
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questions  of  fact  for  the  purpose  of  determining  whether  the  verdict 
was  against  the  weight  of  evidence;  its  jurisdiction  is  limited  to  the 
review  of  questions  of  law.    (g  1887.) 

(Argued  November  26,  1888;  decided  January  15, 1889.) 

Appeal  from  an  order  of  the  General  Term  of  the  Oonrt 
of  Common  Pleas  for  the  city  and  connty  of  New  York, 
made  May  7,  1888,  which  afltened  an  order  of  the  trial  court 
denying  a  motion  for  a  new  trial  and  to  set  aside  a  verdict. 

The  proceeding  was  instituted  before  the  surrogate  of  the 
county  of  New  York  for  the  probate  of  an  instrument  pur- 
porting to  be  the  last  will  of  Henry  C.  Bull,  deceased. 
Objections  having  been  filed,  the  matter  was  transferred  to 
the  Common  Pleas  for  trial  of  the  issues  of  fact  under  section 
8547  of  the  Code  of  Civil  Procedure,  as  amended  by  chapter 
,119  of  the  Laws  of  1886. 

The  questions  presented  to  the  jury  and  their  answers  thereto 
were  as  follows : 

^' First  Was  the  paper  propounded  as  the  last  will  of 
Henry  C.  Bull  executed  and  acknowledged  by  him  at  Bunker 
HiU,  Macoupin  county,  in  the  State  of  Illinois?  To  that 
question  the  jury,  by  direction  of  the  court,  answered  yes. 

^^  Second.  Did  Henry  C.  Bull  sign  said  paper  at  said 
Bunker  Hill  on  December  4,  1884,  in  the  presence  of  James 
T.  Pennington  and  George  Stephenson,  and  did  Henry  C.  Bull 
request  said  Pennington  and  Stephenson  to  sign  their  names 
as  witnesses  to  said  paper,  and  did  said  Pennington  and 
Stephenson  then  and  there  sign  their  names  as  witnesses  to 
said  paper  in  the  presence  of  said  Bull  and  in  the  presence  of 
each  other,  and  did  said  Bull  declare  said  paper  to  be  his  free 
act  ?  To  that  question  the  jury,  by  direction  of  the  court, 
answered  yes. 

"  Third.  At  the  time  of  the  execution  of  the  paper  pro- 
pounded as  the  last  will  of  Henry  C.  Bull,  was  Henry  C.  Bull 
of  sound  mind,  memory  and  understanding  and  competent  to 
make  a  will?    Answer,  no. 
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"  Fourth.  At  the  time  of  the  execution  of  said  paper  by 
said  Henry  C.  Bull,  did  Henry  0.  Bull  know  the  contents 
thereof  and  understand  what  disposition  it  made  of  his 
property?    Answer,  no. 

"  Fifth,  Was  the  said  paper  procured  by  undue  influence 
practiced  upon  said  Henry  C.  Bull?  To  that  question  the 
jury,  by  direction  of  the  court,  answered  no." 

The  further  facts,  material  to  the  questions  discussed,  are 
stated  in  the  opinion. 

Joseph  H,  Choate  for  appellant.  The  testator  was  legally 
competent  to  make  a  will.  (3  R.  S.  2283,  §  1 ;  Id.  2286, 
§  21 ;  Stewart  v.  Lispenard^  26  Wend.  301 ;  Jackson  v.  Eing^ 
4:  Cow.  216, 217 ;  OombaiUt  v.  Pvhlic  Administrator^  4  Bradf. 
226 ;  1  Redf .  Law  of  Wills,  63 ;  StamUm  v.  Wetherwax,  16 
Barb.  263;  L&wis  v.  Jones,  60  id.  672;  Breed  v.  PraU, 
18  Pick.  115 ;  Harrison  v.  Rowam,,  3  Wash.  580 ;  Stevens  v. 
Va/n  Cleve,  4  Wash.  262,  267 ;  DeLafdd  v.  ParisK  25 
N.  Y.  102;  Van  Alst.  v.  Hunter,  5  Johns.  Ch.  158,  159; 
Maverick  v.  Reynolds,  2  Brad.  384;  Horn  v.  Ptdlman, 
72  K  Y.  276;  Clapp  v.  FuUerton,  34  id.  197.)  The 
testator  being  of  sound  mind,  and  knowing  that  he  was 
making  a  will  of  his  property,  and  the  persons  present 
being  his  most  intimate  friends,  one  his  business  partner,  and 
the  other  his  confidential  friend,  who  wrote  letters  for  him, 
the  law  does  not  justify  the  disregard  of  such  evidence  by 
proof  of  specific  acts,  the  results  of  infirmity,  age  or  illness, 
at  other  and  distant  periods.  {Stevens  v.  Van  Cleve,  4  Wash. 
270 ;  Blanchard  v.  NesUe,  3  Den.  41 ;  Jackson  v.  E^vig, 
4  Cow.  218 ;  Oa/rdner  v.  Ga/rdner,  34  N.  Y.  161 ;  Cudney  v. 
Cvdney,  68  id.  152;  Marx  v.  McGVynn,  88  id.  373.)  The 
legislature  is  not  presumed  to  intend  to  change  the  common 
law.  {People  v.  Richards,  108  N.  Y.  144 ;  McDonald  v. 
Hovey,  110  U.  S.  628,  629;  Potter's  Dwarris  on  Stat.  185, 
186.)  The  revisers'  notes  may  be  examined  to  ascertain  the 
sources  of  the  statutes  which  provide  that  "all  persons 
except    idiots,    persons    of    unsound     mind    and    infants,'* 
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may  make  wilk."  (3  R.  S.  2283,  §  5 ;  8tewa/rt  v.  Lispen- 
a/rd,  26  Wend.  298,  299;  Blake  v.  Nat.  Bamlc,  23  Wall. 
317-320;   In  re  O'Nea,  91  N.  T.   520;  Wiaia  v.  Lowe, 

6  Notes  of  Cases,  428;  Revisers'  note  to  2  E.  S.,  chap. 
6,  art.  2,  4  N.  Y.  Rev.'s  Rep.;  2  Black.  Com.  496;  Coke 
Litt.,  896,  Hargrave's,  note  h ;  Toller's  Law  Ex.  9.)  To  oon- 
stitnte  incapacity  to  make  a  will,  a  total  deprivation  of 
sense  is  required.  {JaGk8ony.Kvag,^Q(yN,^\^\  Oddly.  Buck, 

*21  Wend.  142;  Petrie  v.  Shoemaker,  24  id.  86;  In  re 
Morga/n,  7  Paige,  237;  Newhouse  v.  Godwin,  17  Barb. 
236 ;  Dame  v.   Oalver,  13  How.  Pr.  66 ;  Orolvne  v.  Cloflrk, 

7  Lans.  314;  64  Barb.  117;  Bleecker  v.  Lynch,  1  Bradf, 
465 ;  Weir  v.  Fitzgerald,  2  id.  59  ;  Wade  v.  HoUyrook,  2  Redf . 
387 ;   Blcmchard  v.  Nestle,  3  Denio,  37 ;    Glark  v.  Sa/wyer, 

2  N.  Y.  499.)  The  court  should  have  given  the  specific 
instructions  requested  as  to  the  testator's  competency.  {Ovys- 
ling  V.  Van  Kuren,  35  N.  Y.  70-72 ;    Can^oU  v.  Norton, 

3  Bradf.  306 ;  Bleecker  v.  Lynch,  1  id.  458 ;  Mamerick  v. 
Reynolds,  2  id.  360.)  It  was  error  to  refuse  to  charge  that, 
as  the  proponent  has  shown  that  the  wiU  was  executed  in 
accordance  with  the  formalities  prescribed  by  the  statutes 
of  the  state  of  Illinois,  the  burden  of  proof  is  upon  the  con- 
testants to  establish  that  the  decedent  was  not  capable  of 
making  a  will.  {Ddafidd  v.  Parish,  25  IS.  Y.  66,  97 ;  Jack- 
son V.  King,  4  Cow.  216;  108  N.  Y.  67;  1  Redf.  on 
Wills,  chap.  3,  §  4;  Banker  v.  Bam^ker,  63  K  Y.  413,  414; 
Biggs  Y.  Am.  Tract  Soc;  95  id.  511,  512;  Fomiy.  Snyder, 
46  Barb.  232 ;  Brown  v.  Torrey,  24  id.  583 ;  Davis  v.  Cul- 
ver, 13  How.  Pr.  66 ;  Miller  v.  White,  5  Redf.  320 ;  Shaw's 

Will,  2  id.  125;  Jackson  v.  Van  Dusen,  5  Johns.  158; 
Stewart  V.  Lispena/rd,  26  Wend.  298,  317 ;  Stevens  v.  Van 
Cleoe,  4  Wash.  269 ;  Carpenter  v.  Cahiert,  83  111.  71 ;  Wooley 
Y.Wooley,95  K  Y.  231;  In  re  CottreU,  Id.  334.)  It  was 
error  to  refuse  to  charge  that  the  only  point  of  time  to  be 
looked  at  by  the  jury  at  which  the  capacity  of  the  testator  is 
to  be  tested  is  that  when  the  will  was  executed.  {Brown  v. 
Torrey,  24  Barb.  583 ;  Whitenack  v.  Stryker,  2  N.  J.  Eq.  11 ; 
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Turner  v.  Gheesemcm,  15  N.  J.  Ch.  246 ;  Harrison  v.  Hawan, 
3  Wash.  586 ;  Stevens  v.  Van  Cleve^  4  id.  268 ;  Blanchardy. 
JVesUe^  3  Denio,  41 ;  Jackson  v.  JSRng,  4  Cow.  218 ;  In  re 
Morgan^  7  Paige,  236 ;  Davis  v.  Culver^  13  How.  Pr.  66 ; 
Ifewhouse  v.  Godwin^  17  Barb.  236.)  It  is  error  for  a  judge 
to  submit  a  question  to  a  jury  where  there  is  no  evidence 
to  authorize  any  finding  thereon,  and  it  is,  for  a  similar 
reason,  correct  to  refuse  to  submit  a  question  unsupported 
by  evidence.  {Algur  v.  Gardnei\  54  N.  Y.  364 ;  Small  v. 
Smith^  1  Denio,  583;  Ma^ire  v.  Corwine^  101  U.  S.  Ill ; 
Michiga/n  Bamk  v.  Eldred^  9  Wall.  544 ;  Insuraaioe  Co.  v. 
BaHng,  20  id.  162 ;  U.  S.  v.  One  Stilly  etc.,  5  Blatch.  407 ; 
SUyry  v.  Brennan,  15  N.  T.  526 ;  12  Barb.  84 ;  1  Wend.  511 ; 
Zomer  v.  Meeker,  25  N.  Y.  361.)  The  court  en-oneously 
overruled  legal  objections  of  the  proponent  to  evidence  on  the 
part  of  the  contestants.  {Gellaiby  v.  Lowery,  6  Bosw.  122 ; 
Fiyrrest  v.  Forrest,  6  Duer,  102.)  The  stipulation  of  pro- 
ponent's counsel  does  not  cover  this  evidence.  {In  re  Ross, 
87  N.  Y.  520;  Holoonib  v.  Holcomh,  95  id.  316;  BM  v. 
McMaster,  29  Hun,  273 ;  Gla^  v.  FuOerton,  34  N.  Y.  190  ; 
Hewlett  V.  Wood,  55  id.  634 ;  People  v.  0*Brim,  36  id.  276  ; 
People  V.  Reel,  42  id.  270 ;  MaMer  of  Arnold,  14  Hun,  527, 
528 ;  Briggs  v.  Waldron,  83  N.  Y.  586  ;  People  v.  Bvddenr 
sleek,  103  id.  501 ;  WincJiell  v.  WincheU,  100  id.  165  ;  i?ay  v. 
Smith,  2  Hun,  597 ;  Foote  v.  Hamilton,  78  N.  Y.  155  ;  Baird 
V.  Daly,  68  id.  547.)  When  the  proof  of  a  fact  is  on  a  party 
who  gives  no  direct  evidence  thereon,  if  the  other  party  sees 
fit  to  contradict  it  by  introducing  evidence  to  rebut  it  in  antici- 
pation of  its  proof  by  his  adversary,  the  introduction  of  such 
evidence  does  not  shift  the  burden  or  raise  a  conflict.  {Lerohe 
V.  Brasher,  104  N.  Y.  157;  Clwrk  v.  Mech,  Nal.  Bk.,  11 
Daly,  241 ;  8  id.  481.) 

John  E.  Parsons  for  respondents.  The  court  has  no  juris- 
diction upon  appeal  from  the  aflSrmance  by  the  General  Term 
of  the  decision  of  the  surrogate  in  a  probate  case  to  review 
questions  of  fact  which  depend  upon   conflicting  evidence. 
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{In  re  Boas,  87  N.  Y.  514;  Dams  v.  Clark,  Id.  623; 
Marx  V.  McGlynn,  88  id.  357.)  The  burdeii  of  proof  was 
upon  the  proponent  to  establish  the  mental  capacity  of  the 
deceased.  {Delafield  v.  Pat^h^  25  N.  Y,  984 ;  RoWwagen 
V.  RMwagen,  63  id.  504,  517.)  There  was  no  evidence  that  a 
different  rule  prevails  in  Illinois.  The  presumption  is  that 
the  law  of  that  state  is  the  same  as  the  law  of  this.  {Cheney 
Y.  AmoU,  15  K  Y.  845^-353 ;  First  Nat  BJc.  of  MeadvUle 
V.  F<mrth  Nat.  Bk.  of  New  York,  77  id.  320 ;  Chapin  v. 
Dobson,  78  id.  74 ;  Irish  v.  NeweU,  62  111.  196, 202 ;  Statutes 
of  Illinois  on  Wills,  chap.  148.)  Parties  have  no  right  to 
expect  that  the  court  will,  nor  is  it  error  for  the  court 
to,  refuse  to  adopt  a  different  phraseology  suggested  by  counsel 
in  the  shape  of  requests  to  charge.  {BaymondY.  Bichmondy 
88  N.  Y.  671;  Kelly  v.  Jackson,  6  Peters,  622;  Labor  x. 
Cooper,  74  Wall.  [U.  S.]  565  ;  /.,  etc.,  B.  B.  Co.  v.  Bbrst,  93 
TJ.  S.  291 ;  B.  B.  Co.  v.  McCartney,  96  id.  258.)  Henry  Bull, 
one  of  the  residuary  legatees,  was  incompetent  to  testify  to 
transactions  between  himself  and  deceased.  (Code  of  Civil 
Pro.  §  829.)  While  the  act  of  1886,  chapter  119,  provides 
that  the  costs  shall  be  taxed  in  the  Surrogate's  Court,  the 
awarding  of  the  costs  of  the  appeal  lies  with  the  appellate 
court.     {Schell  v.  Heuntt,  1  Dem.  249,  255.) 

Peokham,  J.  The  question  which  first  arises  upon  this 
appeal  is  as  to  the  extent  of  our  jurisdiction,  whether  we  can 
review  the  facts  to  the  same  extent  as  the  General  Term  of 
the  Common  Pleas,  or  whether  we  are  restricted  to  the  review 
of  questions  of  law  only.  If  this  were  the  ordinary  case  of  an 
appeal  from  the  General  Term  affirming  a  decision  of  the 
surrogate  admitting  or  refusing  to  admit  to  probate  the  instru- 
ment propounded  as  a  will,  the  case  of  Hewlett  v.  Elmer  (103 
N.  Y.  156),  would  be  a  direct  authority  restricting  our  juris- 
diction to  a  review  of  questions  of  law  only.  It  is  contended 
however,  that  by  the  amendment  made  in  1886  to  section  2547 
of  the  Code,  our  jurisdiction  is  enlarged  in  the  case  provided 
for  in  that  section ;  and  that  it  is  within  our  power,  and  con- 


9  Mattbb  of  Bull.  [Jan., 


f 


Aon  of  the  Court,  per  Pbckham,  J. 


ur  duty,  to  review  the  questions  of  fact  for  the 
ermining  whether  the  verdict  of  the  jury  upon 
ain  provided  for  was  against  the  weight  of  evi- 
.f  so,  to  grant  a  new  trial,  upon  that  ground.     We 
.ik  the  amendment  has  that  effect.     It  refers  to  caees 
.1  tlie  county  of  New  York  only,  and  even  then  it 
jone  but  those  which  the  surrogate  of  that  county  may 
,  to  transfer  to  the  Court  of  Common  Pleas  for  the  pur- 
of  having  a  trial  by  jury  in  that  court,  of  a  special  pro- 
iing  for  the  probate  of  a  will  pending  before  the  surrogate. 
It  would  require  the  plainest  language  to  convince  us  that 
iie  legislature  meant  to  enlarge  our  jurisdiction  in  certain 
classes  of  probate  cases  coming  to  this  court  upon  appeal  from 
one  county  alone  in  the  state  while  in  all  the  other  counties  it 
remained  as  already  and  differently  provided  for  by  the  Code 
of  Civil  Procedure.     There  is  certainly  no  reason  in  the  nature 
of  the  case  why  we  should  examine  questions  of  fact  determ- 
ined by  a  jury  of  the  New  York  Common  Pleas  in  a  special 
proceeding  relating  to  the  probate  of  a  will,  more  than  in  any 
other  proceeding  or  action.     The  reasoning  which  led  to  the 
decision  in  Hewlett  v.  Elmer  {mprob)  leads  also  to  a  denial  of 
any  such  right  on  our  part  in  the  case  under  consideration. 
Full  effect  can  be  given  to  the,  language   of  the  statute 
(§  2647),   by  holding  that  the  right  to  grant  a  new  trial, 
because   the  verdict  was  against   the  weight    of  evidence, 
is  confined  to  the  Court  of  Common   Pleas,  and   that  the 
prohibition  of  section  1337  of  the  Code  confines  our  right 
of  review  in  the  cases  arising  under  section  2547,  as  in  others, 
to  questions  of  law  only.     The  provision  in  the  last  above  cited 
section  that  "  the  appeal  shall  be  heard  upon  a  case  containing 
all  the  evidence  "  is  manifestly  for  the  purpose  of  allowing  the 
court  the  benefit  of  a  full  record  of  the  evidence  taken,  in  order 
to  be  able  to  carry  out  the  further  provision  that  an  error  in 
the  admission  or  exclusion  of  evidence,  etc.,  may  be  disregarded 
if  substantial  justice  does  not  require   that  there    should  be  a 
new  trial.    We  are  satisfied  that  we  have  no  power  to  review 
the  facts  in  this  case,   further  than,   as  is  said  in   Hewlett  v. 
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JB/mer^  to  determine  whether  there  is  any  evidence  upon  which 
the  verdict  of  the  jury  might  fairly  and  reasonably  stand. 
Guided  and  limited  by  this  rule,  we  have  carefully  examined 
the  whole  of  the  record  in  this  case  and  we  are  of  the  opinion 
that  there  was  an  abundance  of  evidence  to  sustain  the  verdict 
of  the  jury  declaring  that  the  deceased  at  the  time  of  the 
execution  of  the  paper  propounded  as  his  last  will  was  not  of 
sound  mind,  memory  and  understanding,  and  was  incompe- 
tent to  make  a  will.  It  would  serve  no  useful  purpose  to 
herein  enumerate  the  various  facts  which  the  evidence  on  the 
part  of  the  contestants  tended  to  prove,  and  which  also  legiti- 
mately tended  to  prove  that  the  deceased  at  the  time  of  the 
execution  of  the  paper  was  non  compos  menUs.  The  rule  as 
to  what  constitutes  a  sound  and  disposing  mind  and  memory 
is  in  this  state  quite  well  settled,  and  each  case  must  depend 

largely  upon  its  own  facts  for  the  determination  of  that  question. 
*  ^  *  *  ^  *  * 

The  order  should  be  affirmed  with  costs. 

All  concur. 

Order  affirmed. 


Eessie  C.  Pfeiffbr,  as  Administratrix,  etc..  Respondent,  v. 
James  Campbell  et  al.,  Appellants. 

P.,  plaintiff's  intestate,  prepared  the  general  plans  and  specifications  for 
the  construction  of  a  house  for  defendants  under  an  oral  agreement 
between  them.  After  all  the  work  called  for  had  been  done  and  pay- 
ments had  been  made  thereon,  a  writing  was  signed  by  the  parties  in 
which,  after  an  acknowledgment  of  receipt  by  P.  of  the  amount  paid, 
it  was  stated  that  this  left  "a  balance  due  "of  a  sum  stated,  which 
defendants  agreed  to  pay  in  installments,  the  last  installment  when  the 
roof  was  on.  It  was  then  added  that  this  should  "be  in  full  for  all 
services  for  plans  of  exterior  and  floor  plans  on  the  building."  In  an 
action  to  recover  a  balance,  alleged  to  be  due,  defendants  claimed  that 
the  writing  constituted  a  contract,  by  which  P.  agreed  to  do  all  the 
work  necessary  for  finishing  the  exterior  and  floor  plans,  and  that  this 

*The  omitted  portion  of  the  opinion  relates  to  exceptions  taken  on 
the  trial,  not  considered  of  suflScient  general  interest  to  require  a  report 
infuU. 
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included  a  detailed  drawing  and  specifications,  and  set  up  as  a  counter- 
claim a  breach  of  performance  of  this  contract.  Held,  that  the  claim 
was  untenable;  that  the  writing  amounted  simply  to  a  receipt,  a  promise 
by  defendants  to  pay  the  balance  then  due  as  specified,  and  by  P.  that 
this  should  be  in  full  for  the  work  he  had  then  performed;  that  the 
balance  being  then  due  and  the  agreement  by  P.  to  wait  for  payment 
being  without  consideration  was  voiji;  but  that  if  valid,  it  appearing 
that  defendants  had  not  made  the  payments  as  agreed, -although  the 
action  wa^  commenced  before  the  roof  was  on,  but  after  default  on  their 
part,  this  was  no  bar  to  the  prosecution  of  the  action. 
Evidence  was  given  on  the  part  of  P.,  under  objection  and  exception,  that 
the  services  were  worth  much  more  than  the  sum  agreed  upon.  The 
recovery,  however,  was  in  accordance  with  the  amount  acknowledged  in 
the  paper.  Held,  that  defendants  could  not  have  been  injured  by  the  evi- 
dence, and  so  that  its  reception,  if  erroneous,  was  no  ground  for  reversal. 

(Argued  December  4,  1888;  decided  January  15,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
May  3,  1886,  which  afltened  a  judgment  in  favor  of  the 
plaintiff  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

William  JT.  Amorix  ior  appellants.  Technical  words  are 
not  necessary  to  constitute  a  binding  contract.  {Bwmey  v. 
Worthingtony  37  N  T.  112;  Wheder  v.  AUen,  51  id.  37.) 
Where  there  is  evidence  of  a  contract,  it  is  not  competent  to 
give  evidence  either  that  the  services  are  worth  more  or  less 
than  the  contract-price  as  a  basis  of  recovery.  {Trimble  v. 
StiWweUy  4  E.  D.  Smith,  512  ;  Marsh  v.  Holbrook,  3  Abb.  Ot. 
App.  Dec.  176.)  The  contract  of  plaintiff,  being  for  the  per- 
formance of  the  work  in  question  —  "  for  all  services  for  plans 
of  exterior  and  floor  plans  "  —  for  an  entire  price,  it  cannot  be 
severed ;  and  not  having  been  performed,  and  the  performance 
not  having  been  waived,  plaintiff  was  not  entitled  to  recover. 
{PvUmam,  v.  Comingy  9  N.  Y.  93 ;  Smith  v.  Brady^  17  id 
173 ;  Butler  \,  Butler,  77  id.  472 ;  Brovm  v.  WMer,  38  id.  187.) 

Edwa/rd  M,  Shepard  for  respondent.  An  extension  of 
time  to  pay  a  debt  which  is  owing  needs  a  consideration  like 
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any  promise ;  and  payment  of  part  of  the  debt  is  not  such  a 
consideration.  {Kdlogg  v.  Olmateady  25  N.  Y.  189.)  So 
does  a  promise  to  accept  in  payment  less  than  the  amonnt  due 
need  a  consideration  or  a  seaL  {Bw%ge  v.  Koop^  48  N.  Y. 
225 ;  HUl  v.  Beebsj  13  id.  556 ;  HvM  v.  Bhomer^  5  Duer, 
205  ;  Claflin  v.  Ostrom,  54  N.  Y.  585.)  The  benefit  of  a 
valid  extension  to  pay  a  subsisting  debt  is  lost  by  any  default 
in  the  extended  payments.  {Muldon  v.  Whitbeck^  1  Cow. 
290,  304;  Tdbey^.  Barher,  5  Johns.  68;  Pa/rroU  v.  Golhy, 
6  Hun,  58 ;  71  N.  Y.  597.)  If  the  agreement  of  employment 
was  what  the  defendants  contended  it  to  be,  and  if  it  was 
the  fact  that  the  plaintiff  failed  to  perform  some  of  the  agreed 
work,  there  was  still  no  evidence  that  the  omission  could  not 
be  justly  and  satisfactorily  compensated  by  an  allowance  to 
the  defendants.  And  having  refused  themselves  to  prove,  or 
to  permit  others  to  prove,  what  would  be  the  amount  of  such 
compensation,  they  were  estopped  to  say  that  their  damage 
was  more  than  nominal.  {Olacvus  v.  Blacky  50  N.  Y.  145 ; 
67  id.  563  ;  Johnson  v.  De  Peyater^  50  id.  666 ;  Phillips  v. 
OaUant,  62  id.  264 ;  Woodmard  v.  Fuller,  80  id.  312.)  Under 
a  general  complaint  for  a  qucmtum  meruit  for  work,  labor 
and  services,  plaintiff  cannot  prove  a  contract  which  remains 
executory  on  his  part,  he  may  prove  that  the  price  was  fixed 
by  agreement.  (Abbott's  Trial  Evidence,  361,  367,  chap.  19, 
§§  8,  19 ;  Higgina  v.  iT.  cfe  F.  B.  R.  Co.,  66  K  Y.  604; 
Farron  v.  Sherwood,  17  id.  227 ;  Hosley  v.  Black,  28  id.  438.) 

Peokham,  J.  This  action  was  brought  originaUy  by  the 
present  plaintiff's  decedent  to  obtain  payment  for  work,  labor 
and  services  performed  by  him  as  an  architect,  in  drawing 
plans  and  specifications  for  an  apartment-house  upon  the  west 
side  of  Fifth  avenue,  between  Fifty-eighth  and  Fifty-ninth 
streets,  in  the  city  of  New  York.  The  plaintiff  alleged  that 
such  work,  labor  and  services  were  worth  the  sum  of  $9,825.32 ; 
that  there  remained  upaid,  at  the  time  of  the  commencement 
of  the  action,  the  sum  of  $5,669,  for  which  sum  judgment 
was  demanded,  together  with  interest  from  the  3d  of  June, 
SicKBLS— Vol.  LXVI.     80 
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1884  The  answer  admitted  the  preparation  of  plans  and 
specifications,  but  denied  that  the  work  was  worth  the  sum 
mentioned  in  the  complaint.  It  further  set  up  a  counter-claim, 
and  alleged  that  the  plaintiff's  decedent  neglected  and  refused 
to  furnish  the  plans  and  detailed  drawings  in  accordance  with 
the  agreement,  and  that,  in  consequence  of  such  failure,  defend- 
ants were  compelled  to  procure  plans  and  detailed  drawings 
elsewhere ;  that  they  were  thereby  delayed  in  the  prosecution 
of  the  work  upon  the  building,  to  their  damage  in  the 
sum  of  $5,000.  They  also  alleged,  as  a  separate  counter-claim, 
that  the  value  of  plaintiff's  services  did  not  exceed  the  sum 
of  $1,000,  and  that  they  had  overpaid  him  to  the  amount 
of  $3,156.50. 

Plaintiff  replied,  denying  the  allegations  set  up  in  the 
counter-claim.  The  action  was  referred  to  a  referee,  who 
found  that  plaintiff's  decedent,  an  architect  in  the  city  of 
New  York,  was  employed  by  defendants  to  prepare  general 
plans  and  specifications  for  the  construction  of  the  house  in 
question,  and  that  under  such  employment  he  prepared, 
between  the  1st  of  October,  1883,  and  some  time  prior  to 
June  3,  1884,  general  plans  and  specifications  for  the  con> 
struction  of  such  apartment-house ;  that  the  reasonable  value 
of  the  work  under  such  employment  was  the  sum  of  $9,409 ; 
that  plaintiff's  decedent  had  been  paid  the  sum  of  $4,156.50, 
and  no  more.  And  he  found,  as  a  conclusion  of  law,  that 
plaintiff  was  entitled  to  judgment  against  the  defendants  for 
$5,252.50,  with  interest  from  the  3d  of  June,  1884,  amounting 
in  all  to  $5,766.36,  for  which  amount,  together  with  costs, 
judgment  was  directed  to  be  entered. 

Upon  the  trial  evidence  was  given,  on  the  part  of  the 
plaintiff's  decedent,  in  regard  to  the  employment  alleged  in 
the  complaint,  and  tending  to  show  an  agreement  between 
the  parties  for  the  payment,  on  account  of  such  services,  of 
the  sum  of  $10,000.  Evidence  was  also  given  which  tended 
to  show  that,  on  the  3d  of  June,  1884,  defendants  had  paid 
plaintiff's  decedent  (including  the  payment  of  $1,000  made 
on  that  day),  the  sum  of  $3,425,  and  that  there  was  paid, 
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subsequently  and  before  the  commencement  of  this  action, 
$731.50,  making  in  all  $4,156.50  paid  upon  the  contract. 
This  would  make  the  whole  sum  $9,409  as  the  compensation 
to  plaintiflPs  decedent  for  the  work,  labor  and  services  men- 
tioned in  the  complaint.  There  was  ample  evidence  to  justify 
the  referee  in  his  finding  of  fact  as  to  the  employment  and 
the  amount  agreed  to  be  paid  therefor.  And  the  judgment 
of  the  referee,  it  will  be  seen,  when  added  to  the  payments 
which  had  been  made,  was  for  a  less  sum  than  the  contract- 
price  as  testified  to  by  the  plaintiff's  decedent. 

Counsel  for  the  defendants,  however,  claims  that  the  evi- 
dence shows  that  there  was  a  written  contract  between  the 
parties  which  differed  from  the  contract  as  testified  to  on  the 
part  of  the  plaintiff;  and  upon  the  assumption  that  such 
written  contract  was  proved,  the  main  questions  are  raised 
which  were  argued  in  this  court. 

After  all  the  work  had  been  done  which,  as  plaintiff's  dece- 
dent claimed,  was  required  of  him  by  and  under  the  oral  under- 
standing or  contract  which  he  testified  to,  and  after  certain 
payments  had  been  made  to  him  by  the  defendants,  on 
the  3d  day  of  June,  1884,  he  had  a  conversation  with  the 
defendants  in  regard  to  the  payment  of  the  balance  due  on 
account  of  his  services.  The  result  of  that  conversation  was 
the  following  paper : 

"  New  York,  June  3,  1884. 

"  Received  from  James  Campbell  his  note  for  one  thousand 
dollars,  dated  this  day,  on  account  of  architect's  fees,  leaving 
a  balance  due  me  of  five  thousand  nine  hundred  and  eighty- 
four  dollars  ($5,984),  which  Campbell  agrees  to  pay  as  follows : 

On  July  1,  1884 $500  00 

On  August  1,  1884 750  00 

On  September  1,  1884 1,000  00 

On  October  1,  1884 1,000  00 

Balance  when  roof  is  on 

$5,984  00 
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"  Wluch  shall  be  in  f  uU  for  all  services  for  plans  of  exterior 

and  floor  plans  on  the  building  on  Fifth  avenue  and  Fifty- 

eie:hth  and  Fifty-ninth  streets. 

"OAELPFEIFFER. 

"JAMES    CAMPBELL. 

"J.  D.  PHYFE." 

The  learned  counsel  for  the  defendants  claims  that  this 
paper  formed  a  contract  between  the  parties,  and  that  by  it 
the  plaintiff's  decedent  agreed  to  do  aU  the  work  necessary 
for  the  plans  for  the  exterior  and  floor  plans  of  the  building, 
and  that  such  agreement  included  detailed  drawings,  or  speci- 
fications, which  the  plaintifiE's  decedent,  in  his  oral  testimony, 
distinctly  swore  were  not  included  in  his  agreement  with  the 
defendants,  and  which,  as  matter  of  fact,  he  did  not  maka 
We  think  that  no  such  construction  can  be  given  to  the 
paper  as  is  claimed.  It  seems  to  us,  on  its  face,  to  be 
simply  the  acknowledgment  of  the  receipt  from  Jamee 
Campbell,  one  of  the  defendants,  of  his  note  for  $1,000, 
which  was  to  be  a  payment  on  account  of  the  architect's 
fees,  and  an  acknowledgment  that  after  such  payment  there 
would  remain  due  the  balance  stated  in  the  receipt,  and 
that  Campbell  therein  agreed  to  pay  that  balance  in  monthly 
payments  up  to  a  certain  amount,  the  balance  thereof  to  be 
paid  when  the  roof  of  the  building  was  on,  and  that  this  sum, 
that  is,  the  balance  then  due,  was  to  be  in  full  for  all  the 
services  which  the  plaintiffs  decedent  had  then  performed. 
Under  the  agreement,  as  testified  to  by  the  plaintiffs  dece- 
dent, he  had  then  performed  all  the  services  which  he  had 
agreed  to  perform,  and  there  remained  only  the  duty  on  the 
part  of  the  defendants  to  pay  to  the  plaintiff  the  balance  of 
the  compensation  agreed  upon,  all  of  which  was  then  due. 

While  this  payment  was  thus  due  (the  services  having  been 
performed),  this  conversation  was  had  between  the  plaintiffs 
decedent  and  the  defendants  by  which,  without  consideration, 
he  agreed  to  accept  payment  of  the  balance  then  due  him  in 
future  payments  of  monthly  installments  up  to  a  certain 
amount  therein  stated,  and  the  balance  when  the  roof  of  the 
building  was  on. 
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Being  without  consideration,  and  the  money  being  then 
due,  the  agreement  to  wait  for  several  months  for  its  payment 
was  of  no  validity.  But,  although  not  valid,  the  plaintiff's 
decedent  did,  nevertheless,  wait  some  time  before  commencing 
the  action,  although  the  defendants  neglected  to  pay  the 
balance  spoken  of  in  the  paper  at  the  times  therein  mentioned 
or  at  all. 

It  is  true  the  action  was  commenced  before  the  roof  was  on. 
But  it  was  not  commenced  until  after  the  breach  on  the  part 
of  the  defendants  of  their  agreement  to  pay  a^  stated  in  the 
paper.     It  formed  no  bar  to  the  prosecution  of  this  action. 

There  is  no  contradictory  evidence  in  regard  to  the  amount 
which  has  been  paid  by  the  defendants,  and  the  recovery,  on 
the  part  of  the  plaintiff,  is  in  accordance  with  the  statement 
contained  in  the  paper  as  to  the  amount  which  was  due  at  the 
time  it  was  signed. 

Evidence  was  also  given,  on  the  part  of  the  plaintiff  under 
defendants'  objection,  that  the  value  of  the  services  of  the 
architect  was  very  much  larger  than  the  agreement  he  testified 
to.  The  recovery  is,  however,  in  accordance  with  the  amount 
acknowledged  in  the  paper  to  have  been  then  due.  So  that 
in  no  event  have  the  defendants  been  injured  by  the  manner 
in  which  the  cause  of  action  was  stated  in  the  complaint  or  in 
which  the  trial  was  conducted. 

Holding  that  tliis  paper  is  not  such  a  contract  as  is  claimed 
on  the  part  of  the  defendants'  counsel,  and  that  it,  in  substance, 
is  simply  a  statement  of  the  amount  due  for  work  already  per- 
formed by  the  plaintiff's  decedent,  and  a  promise  to  pay  it  by 
defendants,  all  the  other  questions  which  were  argued  by 
the  defendants'  counsel,  and  which  hinged  upon  the  paper 
being  a  contract  of  the  nature  stated,  become  immaterial. 

We  think  that  the  trial  was  conducted  with  eminent  fair- 
ness by  the  referee,  so  far  as  this  record  shows,  and  that 
no  errors  were  committed  by  him  to  the  prejudice  of  the 
defendants. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Iiao  m  'The  Mayor,  Aldermen  and  Commonalty  of  the  City  of 

New  York,   Respondent,  v.   Erastus  Crawford  et  aL, 
Appellants. 

Mechanics'  liens  having  been  filed  pursuant  to  the  act  of  1878  (Chap.  315, 
Laws  of  1878),  upon  a  balance  unpaid  by  the  city  of  New  York  on  a 
contract  with  Y.  for  the  building  of  a  school-house  for  the  city, 
and  notices  of  the  pendency  of  actions  to  foreclose  said  liens 
having  been  served,  the  city  paid  over  the  balance  to  the  contractor 
upon  receiving  a  bond  conditioned  that  the  obligors  would  save  the  city 
harmless  from  "  any  judgments,  costs,  damages,  claims,  or  recoveries  in 
said  above-named  actions,"  and  would  pay  any  judgment  against  the 
city  recovered  in  any  such  action.  In  an  action  upon  the  bond,  it 
appeared  that  s^d  actions  were  consolidated  and  a  judgment  was  recov- 
ered establishing  the  amoupts  of  the  respective  liens  and  directing  the 
city  to  pay  the  same  out  of  the  contract  balance  in  its  possession,  '*  or 
secured  to  be  paid  to  it  by  the  bond  referred  to,"  but  declaring  that  no 
personal  judgment  was  given  against  the  city.  Held,  that  the  debts  due 
the  lienors  became,  by  force  of  the  statute  a  positive  incumbrance  upon 
the  balance,  and  made  the  lienors  creditors  of  the  city  in  lieu  of  the  con- 
tractor, and  subrogated  them  to  his  right  of  recovery;  that  the  judgment 
rendered  was  within  the  condition  of  the  bond,  as  the  city  was  bound  to 
pay  it  to  the  extent  of  its  liability  to  the  contractor,  and  the  statute 
authorized  its  enforcement  by  execution;  that  the  provision  of  the  judg- 
ment against  a  personal  judgment  did  not  nullify  or  render  incapable  of 
enforcement  the  judgment  actually  rendered. 

The  lienors'  judgment  was  subsequently  amended  by  striking  out  the  clause 
as  to  a  personal  judgment  and  inserting  instead  a  provision  giving  such 
a  judgment  and  authorizing  execution  against  the  city,  ffdd,  that  the 
amendment  in  no  respect  enlarged  or  changed  the  contract  of  the  sureties 
or  affected  their  liability,  and  so  was  no  defense. 

(Argued  November  26,  1888;  decided  January  15,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  January  16,  1888,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  directed  by  the  court. 

This  action  was  against  the  sureties  upon  a  bond  of  indem- 
nity executed  by  Peter  J.  Yanderbilt  as  principal  and  the 
defendants  as  sureties. 
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The  recitak  and  condition  of  the  bond  are  as  follows : 

"  Whereas,  The  board  of  education  of  the  city  of  New 
York,  did,  on  the  18th  day  of  July,  A.  D.,  1879,  enter  into  a 
contract  with  one  Peter  J.  Vanderbilt  of  the  city  and  county 
of  New  York,  for  the  erection,  in  part,  of  a  school-house  at 
the  north-westerly  comer  of  Lexington  avenue  and  One  Hun- 
dred and  Fifth  street,  in  the  said  city  of  New  York,  at  and 
for  the  sum  of  $30,977,  to  be  paid  in  cash  to  said  Vanderbilt, 
in  twelve  installments,  as  in  said  contract  expressed ;  and, 

"  WhereaSj  There  is  now  due  and  to  grow  due,  to  the  said 
Yanderbilt  under  the  said  contract,  the  sum  of  fourteen  thou- 
sand four  hundred  and  seventy-seven  dollars  ($14,477),  to 
wit.,  the  £ve  last  installments  in  said  contract  specified ;  and, 

"  WhereaSy  Certain  persons  assimiing  to  act  under  and  in 
pursuance  of  chapter  315  of  the  Laws  of  1878,  have  filed 
notices  of  lien  or  claims,  as  against  said  last  mentioned  sum 
of  $14,477,  with  certain  notices  of  the  pendency  of  actions 
to  enforce  said  liens : 

"  The  condition  of  this  obligation  is  such  that  if  the  above 
named  and  bounden  Peter  J.  Vanderbilt,  Erastus  Crawford 
and  Alfred  W.  Budlong,  or  either  of  them,  shall  save  and 
keep  harmless  the  said  mayor,  aldermen  and  conumonalty  of 
the  city  of  New  York,  and  the  board  of  education,  and  the 
board  of  school  trustees  in  the  twelfth  ward  in  such  city,  of 
and  from  any  judgments,  costs,  damages,  claims  or  recovery 
in  said  above  named  actions,  or  any  of  them,  and  shall  well 
and  truly  pay  any  judgment  that  may  be  recovered  in  said 
actions,  or  any  of  them,  against  the  mayor,  aldermen  and  com- 
monalty of  the  city  of  New  York,  or  the  said  board  of  edu- 
cation, or  said  board  of  school  trustees,  then  the  above 
obligation  to  be  void ;  otherwise  to  remain  in  full  force  and 
virtue." 

After  this  bond  was  executed  and  delivered  to  the  city, 
it  paid  to  Vanderbilt  the  entire  balance .  remaining  unpaid  to 
him  at  the  time  of  the  execution  and  delivery  of  the  bond. 

The  actions  in  favor  of  the  persons  filing  the  notices 
of  liens  to  foreclose  the  same  were  consolidated  and  judgments 
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were  recovered  in  their  favor  against  (he  administratrix 
of  Vanderbilt,  who  had  died  after  the  time  when  all 
said  payments  had  been  made  to  him.  The  conclusion  of  the 
referee  before  whom  the  actions  were  tried  as  one  suit  was 
that  these  persons  were  "  entitled  to  recover  judgment  against 
the  said  Jane  Vanderbilt,  as  administratrix,  etc.,  and  the  major, 
aldermen  and  commonalty  of  the  city  of  New  York,  for  the 
amounts  severally  found  due  them  in  the  findings  of  fact, 
with  interest  from  January  1,  1881,  and  costs." 

Upon  this  report  a  judgment  was  entered  in  the  Court  of 
Common  Pleas  in  which  the  proceedings  were  prosecuted^ 
directing  that  the  said  sums  so  ordered  to  be  paid  by  the  city 
as  specified,  were  to  be  paid  out  of  the  moneys  earned  under 
the  contract,  and  which  moneys  it  was  stated  "  are  in  the  poft- 
session  of  the  mayor,  aldermen  and  commonalty  of  the  city 
of  New  York,  or  secured  to  be  paid  to  it  by  the  bond 
referred  to." 

Then  followed  this  provision :  "  And  it  is  further  adjudged 
and  decreed  that  no  personal  judgment  is  given  in  favor  of 
either  of  the  plaintiffs  or  lienors  against  the  defendants,  the 
mayor,  aldermen  and  commonalty  of  the  city  of  New  York, 
the  trustees  of  public  schools  of  the  twelfth  ward  of  the  city 
of  New  York,  and  Stephen  A.  Walker,  as  president  of  the 
board  of  education  of  the  city  of  New  York."  An  appeal  was 
taken  from  the  judgment  to  the  General  Term  of  the  Court  of 
Common  Pleas,  where  it  was  affirmed,  with  costs  to  the  several 
parties,  and  from  that  judgment  it  was  appealed  to  the  Court 
of  Appeals,  where  it  was  in  like  manner  affirmed.  After 
this  affirmance  an  application  was  made  to  strike  out  the  last 
paragraph  of  the  judgment,  and  to  insert  in  its  place  a  para- 
graph declaring  that  the  several  persons  to  whom  the  sums  of 
money  were  directed  to  be  paid  should  recover  judgment  for 
such  sums  respectively,  and  should  have  execution  for  them 
against  the  property  of  the  mayor,  aldermen  and  commonalty 
of  the  city  of  New  York,  and  an  order  was  made  providing 
for  this  change  in  the  form  of  the  judgment 

Further  facts  appear  in  the  opinion. 
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T.  Mitchell  Tyng  for  appellants.  The  plaintiffs  cannot 
recover  in  this  action,  because  the  averment  of  the  complaint 
that  the  judgment  of  March  26, 1885,  as  recovered  and  origin- 
ally entered,  was  "  a  personal  judgment "  against  the  mayor, 
etc.,  of  New  York,  the  payment  of  which  could  be  enforced 
by  execution  against  the  property  of  the  corporation ;  and  that 
because  such  an  execution  could  De  lawfully  issued,  the  corpora- 
tion was  compelled  to  pay  the  judgment,  was  not  proved. 
{Connor  v.  Reeves^  103  N.  Y.  527.)  Under  the  circumstances, 
while  the  corporation  held  this  fund  of  $14,477  in  its  treasury, 
it  was  simply  as  trustee  for  the  lienors  and  the  contractor. 
{People  ex  reL  Dantiat  v.  Comptroller^  77  N.  Y.  45 ;  Poppen- 
husen  V.  Seeley^  3  Abb.  Ct.  App.  Dec.  615.)  The  liability  of 
the  defendants  is  atrictissimi  juHa  /  it  cannot  be  extended 
beyond  the  express  terms  of  their  contract.  (  Ward  v.  Stahl^ 
81  N.  Y.  406 ;  JS'ationaL  Bh  v.  Conklin,  90  id.  110 ;  Thomp- 
son V.  Mc&regor^  81  id.  592.)  The  judgment  entered  March 
26,  1885,  was  purely  a  judgment  in  rem^  which  reached 
this  fund  of  $14,477  and  nothing  else.  {Mitt/nacht  v.  Keller- 
man^  Daily  Reg.,  May  17, 1887 ;  Gerould  v.  WiUon^  81  N.  Y. 
573 ;  Stecens  v.  Mayor ^  eto.^  84  id.  296 ;  Saline  v.  Oenin^ 
3  Bosw.  250 ;  Barnes  v.  Quigley,  59  N.  Y.  265.)  The  altera- 
tion of  the  judgment  of  March  26,  1885,  effected  as  it  was, 
discharged  the  defendants  from  all  liability  to  the  plaintiffs 
under  their  bond.  {Bangs  v.  Strong^  7  Hill,  250 ;  Grant  v. 
&mith^  46  N.  Y.  93 ;  Calvo  v.  Dam^.  73  id.  211 ;  Pain^  v. 
Jones,  76  id.  274.) 

D.  J.  Dean  for  respondent.  The  validity  of  the  judgments 
paid  has  been  confirmed  by  the  Court  of  Appeals.  {Bell  v. 
Mayor,  etc,  105  N.  Y.  141.) 

Finch,  J.  This  action  was  brought  upon  a  bond  of 
indemnity,  and  resulted  in  a  recovery  against  the  sureties 
which  they  seek  to  reverse  on  this  appeal.  The  city  was 
building  a  school-house,  for  the  construction  of  which  they 
had  contracted  with  one  Peter  J.  Vanderbilt,  agreeing  to  pay 
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him  something  over. $30,000,  in  twelve  specified  installments. 
At  the  date  of  the  bond  there  was  a  balance  of  oVer  $14,000, 
due  and  to  become  due,  to  the  contractor,  but  its  payment  by 
the  city  had  been  made  perilous  by  the  filing  of  mechanics^ 
Hens,  under  chapter  315  of  the  Laws  of  1878,  and  notices  of 
the  pendency  of  actions  to  foreclose  those  liens.  Their  eflPect 
upon  the  city  was  manifest.  Under  the  law,  payment  to  the 
contractor  was  to  be  withheld,  and  the  sums  due  him  retained 
to  meet  the  emergency  of  a  recovery  by  the  lienors,  and  a 
diversion  to  them  of  the  sums  due  to  the  contractor;  or, 
payment  was  to  be  made  to  him  at  a  risk,  on  the  part  of  the 
city,  of  a  Kability  to  pay  a  second  time  to  the  lienors  the  sums 
already  paid  to  the  contractor.  The  extent  of  that  risk  is 
apparent  from  the  terms  of  the  statute.  The  debts  due  the 
lienors  became  a  positive  incumbrance  upon  the  balance  due 
and  to  become  due  to  the  contractor,  and  made  the  lienors 
creditors  of  the  city  in  the  room  and  stead  of  the  contractor 
himself,  and  subrogated  them  to  his  right  of  payment  and 
recovery.  The  lien  was  upon  a  specific  fund  only  in  the 
sense  that  it  could  not  exceed  the  balance  due,  but  tliat  balance 
was  in  the  city  treasury,  and  separated  from  other  moneys  only 
by  the  appropriations.  It  was  thus  a  lien  upon  the  debt  or 
UabiUty  of  tl\e  city  due  to  the  contractor,  and  the  necessary 
effect  of  the  hen  when  foreclosed  was  to  make  the  city  debtor 
to  the  henors  to  the  extent  of  the  balance  earned  and  unpaid. 
In  this  situation  of  affairs  the  bond  sued  on  was  given  and 
the  facts  thus  far  stated  are  derived  from  its  recitals  and  the 
terms  of  the  statute.  The  sureties  covenanted  to  protect  the 
city  from  "  any  judgment,  costs,  damages,  claims  or  recovery" 
in  the  actions  prosecuted  by  the  lienors,  and  to  pay  any  judg- 
ment that  might  be  recovered  against  the  city.  Upon  the 
execution  of  this  bond  the  city  paid  the  contractor  as  if  no 
liens  had  been  filed.  It  is  obvious  that  the  purpose  of  the 
bond  was  to  induce  that  payment  and  protect  the  city  against 
its  consequences.  The  actions  of  the  lienors  went  to  judg-  • 
ment.  The  vaUdity  and  amount  of  their  liens  were  established. 
The  judgment  entered  directed  the  city  to  pay  the  respective 
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amounts  out  of  the  contract  balance  in  its  possession  or  secured 
to  be  paid  to  it  by  the  bond  of  indemnity,  and  was  within  the 
precise  terms  of  the  sureties'  covenant;  for  that  was  not 
merely  to  pay  a  judgment  recovered  against  the  city,  but  to 
save  it  harmless  f roin  any  judgment,  damages,  costs  or  recov- 
ery in  the  actions  prosecuted  by  the  lienors.  Such  a  recovery 
had  been  obtained ;  the  city  was  bound  to  pay  it ;  the  statute 
authorized  its  enforcement  by  execution ;  and  while  the  judg- 
ment entered  provided  that  no  personal  judgment  was  rend- 
ered against  the  city,  that  could  mean  only  a  general  judgment 
irrespective  of  the  amount  of  the  balance  and  of  the  debt 
due  to  the  contractor,  and  could  not  nullify  or  render  incapable 
of  enforcement  the  judgment  actually  rendered  which  required 
the  city  to  pay  to  the  extent  of  its  liability  to  the  contractor. 

It  cannot  be  maintained,  therefore,  either  that  the  judgment 
recovered  by  the  lienors  could  not  be  enforced  against  the  city, 
nor  that  it  was  not  within  the  terms  of  the  bond. 

The  subsequent  amendment  of  the  judgment  was  rather 
formal  than  material,  and,  in  no  respect,  enlarged  or  changed 
the  liability  of  the  sureties.  That  amendment  did  not  touch 
or  alter  the  terms  of  their  contract.  Those  remained  the 
same  in  all  respects  unchanged,  and,  without  the  amendment, 
the  city  would  have  been  compelled  to  pay  the  Uenors  and  the 
sureties  to  reimburse  the  city. 

The  argument  of  the  appellants  to  the  contrary  necessarily 
nullifies  the  statute  of  18Y8,  and  makes  the  giving  of  the 
bond  little  better  than  an  absurdity.  That  argument  is  that 
under  the  statute  the  lien  was  upon  the  specific  fund  and  exe- 
cution could  seize  that  alone,  and  since  the  city  did  not  have 
it,  because  it  had  been  paid  to  the  contractor,  there  was  nothing 
which  the  lienors  could  seize  until  the  city  repossessed  itself 
of  the  money  paid  to  the  contractor.  The  city  could  only  do 
that,  if  at  all,  by  a  suit  against  the  contractor,  and  if  he  had 
nothing,  would  get  nothing,  and  be  liable  to  the  lienors  only 
for  what  it  got.  Thus  the  whole  protection  of  the  statute 
dwindles  to  a  mere  personal  judgment  against  the  contractor, 
which  the  lienors  could  have  had  without  the  singular  inter- 
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vention  of  the  statute,  and  the  bond  was  idle  and  needless,  for 
the  city  could  pay  with  impunity  and  be  liable  to  the  lienors 
only  in  the  event  that  it  succeeded  in  getting  the  fund  back 
from  the  contractor.  No  such  construction  is  possible.  The 
liability  of  the  city  to  the  lienors,  whatever  it  may  have  done 
with  the  fimd,  is  the  very  pith  of  the  statutory  protection,  and 
to  answer  to  the  city  for  that  liability  was  the  exact  purpose 
of  the  bond. 

The  question  as  to  the  extent  of  the  recovery  was  not  raised 
in  such  a  manner  as  to  be  open  to  our  review. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


,111    6441 

"^  ^m\    William  H.  Hollister,  Appellaint  and  Respondent,  v.  John 
129  MGl  A.  Stewart  et  al..  Appellants  and  Respondents. 


Ill  644 

170  1268 


The  trustees  named  in  a  railroad  mortgage  have  no  right,  as  against  and 
without  the  consent  of  the  holder  of  bonds  secured  by  the  mortgage, 
and  in  the  absence  of  provisions  therein  authorizing  it,  to  waive  and 
condone  defaults  in  the  payment  of  principal  or  interest  on  his  bonds  or 
to  assent  to  and  recognize  a  new  mortgage  given  priority  over  his. 

The  W.  C.  R.  R.  Co.,  for  the  purpose  of  obtaining  means  with  which  to 
construct  its  road,  issued  bonds  secured  by  a  mortgage  covering  its 
line,  rolling-stock  and  other  property,  including  a  land  grant  given  it 
by  the  United  States  government.  By  the  mortgage  it  was  made  the 
duty  of  the  trustees  named  therein  in  case  of  default  in  any  payment  of 
principal  or  interest  on  the  bonds  to  apply  the  mortgaged  property 
"  promptly  to  that  purpose."  The  company,  with  the  approval  of  the 
trustees,  was  authorized  to  sell  the  lands  covered  by  the  land  grant, 
accept  the  mortgage  bonds  in  payment  or  hold  the  proceeds  of  sales  as  a 
sinking  fund  for  payment  of  the  bonds.  Interest  on  the  bondis  was  to 
be  paid  by  the  company,  and  it  was  provided  that  none  of  such  proceeds 
were  to  be  appropriated  to  the  payment  of  interest  unless  the  treasury 
of  the  company  should  be  first  exhausted,  in  which  case  the  proceeds 
might  be  used  to  pay  accrued  interest,  the  company  to  execute  to  the 
trustees  "  income  bonds  "  therefor,  to  be  first  paid  out  of  the  earnings  of 
the  road  and  secured  by  a  second  mortgage.  In  case  of  default  in  the 
payment  of  interest  on  the  first  mortgage  bonds,  the  whole  principal 
became  due  at  the  option  of  the  trustees,  and  they  were  authorized  to  enter 
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upon  the  granted  lands,  to  take  possession  of  the  railroad  and  rolling-stock 
and  to  sell  the  whole  property  and  apply  the  net  proceeds  ratably  to  the 
payment  of  unpaid  bonds  and  interest.    By  article  thirteen  of  the  mort- 
gage the  company  was  required,  in  case  of  such  default,  to  execute 
such  further  deeds  and  assurances  as  were  needed  and  to  furnish  a  full 
inventory,  etc.     By  a  subsequent  article  the  trustees  were  required,  on 
the  requisition  of  the  holders  of  not  less  .than  one-fourth  of  the  bonds, 
to  exercise  their  power  of  entry,  or  sale  or  both.     If  a  default  was  made 
in  the  omission  of  anything  required  by  said  article  "  for  the  further 
assuring  of  the  title  of  the  trustees,    ♦    ♦    ♦    or  in  any  provisions  herein 
contained  to  be  performed  or  kept  by  said  company  "  the  trustees  were 
given  a  discretion  "  to  enforce  or  waive  the  rights  of  the  bondholders 
by  reason  of  such  default,"  subject  to  a  power  in  a  majority  in  amount 
of  the  bondholders  to  instruct  the  said  trustees  to  waive  such  default, 
but  it  was  declared  that  no  action  of  the  said  trustees  or  bondholders,  or 
both,  in  waiving  such  default,  should  extend  to  or  be  taken  to  affect  any 
subsequent  default.    Held,  that  the  trustees  had  no  discretion  to  waive 
a  default  in  the  payment  of  principal  or  interest;  that  the  words  '*  or  in 
any  provisions,"  etc.,  were  to  be  construed  to  relate  to  the  provisions 
other  than  those  already  specifically  provided  for. 
The  corporation  entered  into  a  contract  for  constructing  its  road,  by  which 
it  agreed  that  the  contractors  should  receive  in  payment  for  the  construc- 
tion the  whole  issue  of  first  mortgage  bonds,  all  of  the  stock  and  the  earn- 
ings of  the  road  during  the  period  of  construction.    The  contractors 
were  to  procure  the  necessary  funds  by  sale  of  these  securities  and  were 
to  buy  up  the  interest  coupons  as  they  matured.    The  contractors  pro- 
ceeded with  the  work,  sold  bonds  and  took  up  maturing  coupons,  but 
while  the  road  was  incomplete,   not  having  funds  to  meet  interest 
amounting  to  over  1 150, 000  about  to  mature,  by  an  arrangement  between 
the  company,  the  contractors  and  the  trustees,  proceeds  of  the  land  grant 
sales  to  the  amount  of  the  coupons  so  taken  up  were  assigned  by  the 
trustees,  they  taking  from  the  company  as  security  an  "  income  bond  " 
conditioned  to  pay  the  amount,  with  interest,  out  of  the  earnings  of  the 
road.    The  company  or  the  contractors  then  borrowed  the  monfey  to  take 
up  maturing  interest  coupons,  the  company  giving  as  security  "land 
income  notes  "  with  the  sinking  fund  securities,  which  were  so  assigned, 
pledged  as  collateral.    To  procure  money  to  complete  the  road  the  com- 
pany increased  its  land  income  notes  to  |800,000.     Another  default  in 
interest  having  occurred,  the  trustees  began  a  foreclosure  suit,  and  under 
authority  of  the  mortgage,  took  possession  of  'the  road  and  began  to 
operate  it,  and  thereafter  joined  with  a  majority  of  the  bondholders  in 
and  adopted  a  plan  for  reorganization.    This  contemplated  the  substitu- 
tion of  three  mortgages  for  the  first  mortgage,  one  of  these  for  $400,000, 
which,  with  the  accompanying  bonds,  was  given  to  secure  the  land  income 
notes,  and  interest  on  certain  unfunded  coupons;  this  was  made  a  first  lien 
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on  all  of  the  property  of  the  company.  The  trustees  assumed  to  waive  all 
previous  or  future  defaults  in  payments  of  principal  or  interest  on  the 
first  mortgage  bonds;  they  thereafter  applied  some  part  of  the  proceeds 
of  the  land  fund  to  payments  of  principal  and  interest  on  the  new  preferred 
mortgage  bonds.  In  an  action  brought  by  plaintiff,  who  held  bonds 
secured  by  the  first  mortgage  and  who  had  not  assented  to  the  reorganiza- 
tion scheme  or  to  the  waiver  of  defaults,  against  said  trustees,  a  judgment 
was  rendered  compelling  them  to  pay  the  proceeds  of  the  land  sales  in 
ratable  proportions  upon  plaintiff's  bonds  and  adjudging  the  new  mort- 
gages to  be  void  as  to  him.  Held,  no  error;  that  tlie  scheme  of  reorganiza- 
tion could  only  be  made  effective  by  consent  of  all  the  original  bond- 
holders or  by  a  foreclosure  cutting  off  their  lien;  that  plaintiff  had  a  right 
to  stand  upon  his  contract  and  the  trustees  had  no  power  to  compel  him 
to  make  a  new  and  different  one. 

C.  S.  R.  Co.  V.  Gebhard  (109  U.  8.  527)  distinguished. 

By  the  fourth  article  of  the  mortgage,  securing  the  bonds,  it  was  provided 
that  "  during  the  construction  of  the  said  railroad  hereby  mortgaged,  the 
interest  on  the  bonds  *  *  *  shall  be  paid  out  of  the  earnings  of  the 
said  road  and  the  proceeds  of  sales  of  the  first  mortgage  bonds,"  and  as 
by  their  contract  the  contractors  were  to  receive  in  payment  for  construc- 
tion the  whole  issue  of  first  mortgage  boncfs,  and  the  earnings  of  the 
road  during  construction;  Jield,  that  the  coupons  taken  up  by  them  were 
extinguished  as  obligations  and  could  not  form  the  basis  of  a  claim  by 
them  against  the  company.  (Gray,  J.;  Danforth  and  Peckhak,  JJ., 
concurring.) 

The  first  mortgage  contained  a  provision  that  neither  of  the  trustees  **  shall 
be  answerable  except  for  liis  own  willful  default  or  neglect."  The  trial 
court  found  that  defendants,  although  acting  erroneously,  proceeded  in 
good  faith.  Plaintiff  claimed  that  the  bonds  of  those  who  assented  to 
the  reorganization  should  be  considered  as  extinguished,  and  that  all  the 
proceeds  of  the  land  grant  and  income  from  earnings  should  be  devoted 
to  the  payment  of  bonds  held  by  the  non-assenting  owners.  Held,  that 
the  omission  to  pay  plaintiff  had  some  excuse  in  his  exorbitant  claims, 
and  that  judgment  was  properly  rendered  against  the  trustees,  as  such, 
and  not  personally. 

Also,  hdd,  that  the  holders  of  the  new  preferred  bonds  were  not  necessary 
parties;  that  the  trustees  and  the  company  are  all  the  parties  necessary. 

The  defense  of  a  former  suit  pending,  to  be  available,  must  be  pleaded. 

(Argued  January  23,  1888;  decided  January  15,  1889.) 

Cross  appeals  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  November  19,  1885,  which  modified,  and 
affirmed  as  modified,  a  judgment  in  favor  of  plaintiff  entered 
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upon  the  report  of  a  referee;  also  appeal  by  defendants 
from  80  much  of  said  order  as  affirmed  an  order  of  Special 
Term  denying  a  motion  on  the  part  of  defendants  to  resettle 
the  judgment. 

This  action  was  brought  by  plaintiff,  as  owner  of  certain 
bonds  issued  by  defendant,  the  Wisconsin  Central  Railroad 
Company,  secured  by  mortgage  on  all  its  property  against  the 
company  and  the  tnistees  named  in  said  mortgage,  to  restrain 
said  trustees  from  taking  certain  proceedings  which  the 
complaint  alleged  they  were  about  to  take,  which  were  in 
violation  of  their  duty  and  plaintiflPs  rights,  and  for  other 
equitable  relief. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Wheeler  II,  Peckham  for  plaintiff.  The  General  Term 
erred  in  modifying  the  judgment  by  relieving  the  trustees 
from  personal  liability.  When  a  trustee  disposes  of  money  in 
an  unauthorized  manner,  he  must  replace  it,  and  is  personally 
liable.  {Atty.-Gen.  v.  WiUon,  1  C.  &  P.  1-21 ;  Atty.-Gen. 
V.  Dublin,  1  Bligh.  [N.  S.]  312;  Atty.-Gen.  v.  Belfast, 
4  Irish  Ch.  142-144 ;  Perry  on  Trusts,  §§  927,  461,  761,  847 ; 
Ackerman  v.  Emot,  4  Barb.  626-646.)  The  General  Term 
erred  in  reversing,  and  the  referee  was  right  in  directing 
defendants  to  go  on  with  the  foreclosure  suit  of  the  first- 
mortgage  in  Wisconsin.  (Perry  on  Trusts,  §  760;  In  re 
Mecham,ic%^  Bh.,  2  Barb.  446.)  This  court  has  jurisdiction  of 
all  trusts  and  of  all  trustees  when  it  can  get  jurisdiction  of 
their  persons ;  and  the  rule  in  such  case  is  the  same  as  in  other 
personal  actions.  Any  number  of  suits  may  go  on  in  differ- 
ent jurisdictions,  but  the  first  judgment  obtained  is  conclusive, 
and  may  be  given  in  evidence  with  conclusive  effect  in  the 
other  suits.  ( Williams  v.  Ayrault,  31  Barb.  364,  367,  368 ; 
Trvhee  v.  Alden,  6  Hun,  78 ;  Osgood  v.  Maguire,  61  Barb. 
59 ;  LoriUard  Co.  v.  MeshuraZ,  7  Robt.  309,  314 ;  Union 
Trust  Co.  V.  Olmstead,  102  N.  T.  729.) 

D.  S.  Wegg  for  defendants.  In  a  court  of  equity  the  indebt- 
edness  represented   by  the   preferred  bonds  is  of    such   a 
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character  as  to  entitle  it  to  payment  prior  to  complainant's 
claims.  {Jerome  v.  McCarteey  94  IJ.  S.  734 ;  Kennedy  v. 
S.  P.  P.  B.  R.  Co.,  2  Dillon,  448 ;  Hoover  v.  M.,  etc,,  R.  R. 
Co.,  29  N.  J.  Eq.  4 ;  Stanton  v.  A.,  etc,,  R.  R  .Co.,  2  Woods, 
506;  Meyer  v.  Johnston,  53  Ala.  237;  Coe  v.  iT.  J  M.  R. 
Co.,  27  K  J.  Eq.  37 ;  In  re  U.  S.  R.  S.  Co.,  55  How.  Pr. 
286 ;  Pierce  v.  Em^ry,  32  N.  II.  484-521.)  The  bonds  and 
coupons  in  suit  are  non-negotiable,  and  all  equities  attaching 
to  them  in  the  hands  of  a  prior  owner  bind  the  present 
holder.  {ZitHe  v.  Phcenix  Bk.,  2  Hill,  425  ;  7  id.  357 ;  Pardee 
V.  Fish,  60  id.  265 ;  Lindsey  v.  McClelland,  18  Wis.  481 ; 
FreeTuarCs  Bk.  v.  Ruckman,  16  Grat.  126;  Parsons  v. 
Jackson,  99  U.  S.  434.)  The  preferred  bonds  should  be  first 
paid,  as  the  mere  change  in  form  of  the  evidence  of  indebt- 
edness did  not,  and  could  not,  change  its  character  or  its  right^^ 
to  precedence  over  complainants'  claim.  {Dunham  v.  Dey, 
15  Johns.  355  ;  Brinckerhoff  v.  Lansing,  4  id.  64 ;  Waikins 
V.  Hill,  8  Pick.  522;  Bavis  v.  Maynard,  9  Mass.  242; 
Pmneroyy.  Rice,  16  Pick.  22;  Chaser.  Abbott,  20  Iowa, 
154 ;  Iowa  v.  Lake,  17  id.  215  ;  Stefoens  v.  M.  H.  R.  R.  Co., 
L.  R,  8  Ch.  Ap.  1064.)  No  preference  should  be  allowed  the 
plaintiff,  and  the  complaint  should  be  dismissed.  In  re  G. 
W.  {Forest  of  Dean)  C.  Co..  21  L.  K.,  Cli.  Div.  769.  In  re 
C.  H.  C.  Co.,  L.  E.  Ch.  Div.  259 ;  In  re  D.  C.  F.  E.  A  T. 
Co.  {Limited),  Canada,  55  Ch.  Div.,  L.  T.  Rep.  [N.  S.] 
347;  Arnes  v.  iT.  0.  M.  cJ&  T.  R.  R.  Co.,  2  Wood,  206.) 
Henry  F.  Spencer,  trustee  of  the  land  income  notes,  was 
and  is  a  necessary  party  to  this  litigation.  {Green  v.  Sisson, 
2  Curtis,  171 ;  Perry  on  Trusts,  §  881.)  Under  the  terms  of 
the  trust  deed  the  will  of  the  majority  must  rule,  and  a  dis- 
affected two  and  one-half  per  cent  cannot  be  heard  to  complain. 
{In  re  C  R.  Co.'s  Scheme,  L.  R.,  3  Ch.  App.  278 ;  C.  S.  R. 
Co.  V.  Gebhard,  109  U.  S.  527.)  The  court  in  this  case 
should  construe  plaintiff's  acceptance  of  benefits  earned  by 
the  plan  of  reorganization  as  an  implied  assent  to  the  plan, 
and  should  ako  hold  him  bound  by  the  acts  of  the  tnistees 
imder   the  very  large   discretionary  powers  vested  in  such 
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trustees  by  the  trust  deed  of  18Y1.  {GilfUan  v.  U.  C.  Co,^ 
109  U.  S.  401 ;  Gates  v.  B.,  etc.,  R  R.  Co,,  1  The' Reporter, 
464;  Shaw  v.  R.  R,  Co.,  100  U.  S.  611 ;  Sturges  v.  Knapp, 
31  Yt.  57.)  The  parties  who  advanced  moneys  to  save  the 
tinist  estate,  and  wliose  e(iuitie8  are  represented  by  preferred 
bonds,  are  entitled  to  a  priority  of  payment.  {Noyes  v. 
Bldkeman,  6  N.  Y.  567 ;  Randall  v.  Dusenhury,  39  N.  Y. 
Super.  Ct.  174;  63  N.  Y.  645 ;  Stanton  v.  King,  8  Him,4 ; 
New  V.  Nicoll,  73  N.  Y.  127;  Pei-ry  V.  Bd.  of 
Missions,  102  id.  99 ;  Burroughs  v.  Gaither,  66  Md.  171 ; 
U.  r.  Co.  V.  L  M.  Co.,  117  U.  S.  434;  Jerome  v.  McCartee, 
94  id.  734.)  The  judgment  should  be  reversed  for  want  of 
necessary  parties.  (Culvert  on  Parties,  4,  13;  Story's  Eq.  PL 
§§  72,  75,  207 ;  HoUa/nd  v.  Baker,  3  Hare,  68 ;  Hughks  v. 
Eades,  1  id.  486 ;  Gray  v.  Sehenck,  4  N.  Y.  460 ;  Peafold  v. 
Nunn,  5  Sim.  405 ;  Weatherhy  v.  St.  Giorgio,  2  Hare,  624 ; 
Newton  v.  Egmont,  5  Sim.  130;  Milligan  v.  Mitchdi, 
1  M.  &  C.  433 ;  1  Daniel's  Ch.  Pr.  287 ;  Hoe  v.  WUson, 
9  Wall.  501 ;  Hickock  v.  Scribner,  3  Johns.  Cas.  311 ;  Coi/ron 
V.  MiUandon,  19  How.  [U.  S.]  113,  115  ;  Hill  v.  Proctor,  10 
W.  Va.  59,  78 ;  Sha/oer  v.  Brainard,  29  Barb.  27  ;  Bams  v. 
Mayor,  etc.,  2  Duer,  633 ;  S.  C,  14  N.  Y.  521 ;  Penn  v. 
Hayward,  14  Ohio  St.  302, 306 ;  Sherman  v.  Parish,  53  id.  483, 
490 ;  Osterhmidt  v.  Taxpayers,  98  id.  239 ;  Richards  v. 
Richards,  9  Gray,  313,  315  ;  Greenwood  v.  Atkiifhson,  5  Sim. 
419 ;  Holland  v.  Baker,  3  Hare,  68 ;  Jesse  v.  Bennett, 
6  DeG.,  M.  &  G.  609 ;  Williams  v.  Allen,  29  Beav.  292 ; 
Carnp  v.  McGillicudy,  10  Iowa,  201  ;  Forepaugh  v.  Appold, 
17  B.  Mon.  625  ;  Sturtevant  v.  Brewer,  17  How.  Pr.  571 ; 
PhiUipson  v.  (?«%,  6  Hare,  26;  9  Abb.  Pr.  414;  P^/ry  v. 
Knott,  4  Beav.  179 ;  Minn.  v.  Staut,  15  id.  49  ;  Carlisle  v. 
/?.  i?.  6^^.,  1  Mac  N.  &  G.  689,  698 ;  Cassidy  v.  Shimmin, 
122  Mass.  406,  411 ;  Hubhard  v.  jE«7/i^,  22  Barb.  597,  602, 
605 ;  Williamson  v.  Field,  2  Saw.  Ch.  533,  562 ;  Read  v. 
Prest.,  1  Kay  &  Johns.  183 ;  Payne  v.  Parker,  L.  R.,  1  Ch. 
App.  327;  FlammondY.  Walker,  3  Jur.  [N.  S.]  686 ;  Browne 
SiCKELS  —Vol.  LX  VI.     82 
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V.  Blount  J  2  K.  &  My.  83 ;  Chipmcm  v.  Montgirniery^  63  N.  Y. 
221,  232  ;  'Sirens  v.  Jf.  H.  R.  R.  Co.,  L.  K,  8  Ch.  App.  1069.) 

William  A,  W.  Stewart  for  defendants.  The  injunction 
restraining  the  defendant  trustees  from  making  payments  on 
the  preferred  bonds  should  be  vacated,  the  plaintiff  being  in 
the  wrong  forum  to  obtain  such  rehef .  {Stem  v.  W,  C.  R.  R. 
Co.,  1  Fed.  Kep.  555 ;  Owens  v.  O.  C.  R.  R.  Co,,  20  id.  10 ; 
U.  T.  Co.  V.  R.  R.  R.  Co.,  6  Biss.  197 ;  Buck  v.  Colbath, 
3  Wall.  ^341 ;  Riggs  v.  Johnson  Co.,  6  id.  166 ;  Zevy  v.  Col. 
L.  Ins.  Co.,  1  Fed.  Kep.  206.)  Plaintiff  is  equitably  entitled 
to  just  as  much  income  and  security  as  he  would  have  received 
had  the  reorganization  plan  never  been  devised,  and  the  pre- 
ferred bonds,  to  the  issuance  of  which  he  did  not  assent,  had 
never  been  issued,  and  he  is  further  entitled,  pro  rata  with  all 
other  bonds  secured  by  the  first  mortgage,  to  the  profits  and 
benefits  of  the  property  in  the  possession  and  management  of 
the  trustees.  {Ketchiim  v.  Dimcan,  96  U.  S.  659 ;  Stevens 
V.  N.  T.  dk  O.  M.  R.  R.  Co.,  13  Blatchf.  412 ;  Virginia  v. 
a  cfe  0.  C.  Co.,  32  Md.  501 ;  Pern/  v.  Rd.  of  Missions,  102 
N.  Y.  99.)  The  proof  and  judgment  must  conform  to  the 
complaint  in  a  suit  in  equity  as  well  as  in  an  action  at  law. 
{St&vens  V.  Mayor,  etc.,  84  N.  Y.  296 ;  Southwick  v.  First 
Nat.  Bk.,  84  id.  420 ;  Wlntermute  v.  Cook,  73  id.  107.)  If 
plaintiff  really  wishes  foreclosure,  let  him  apply  for  leave  to 
intervene  in  the  action  pending  m  the  United  States  Circuit 
Court,  and  if  he  can  satisfy  that  court  that  the  trustees  have 
improperly  refused  to  adopt  the  policy  of  foreclosure,  he  can 
obtain  a  judgment  of  foreclosure  and  sale.  {AleoMmder  y. 
C.  R.  R.  Co.,  3  DiUon,  487 ;  Jones  onR  R.  Securities,  §  436.) 

FiNOH,  J.  On  the  first  argument  of  this  case  I  read  the  follow- 
ing opinion,  omitting  only  a  portion  of  the  argument  as  to  juris- 
diction, which  I  deem  it  unnecessary  to  repeat.  Upon  the  rear- 
gument  I  am  contented  to  stand  upon  it,  and  hand  it  down 
now  as  the  ground  of  my  vote  for  affirmance.  That  opinion 
was  as  follows : 

The  action  of  the  trustees  to  whom  the  first  mortgage  of  the 
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Wisconsin  Central  Railroad  Company  was  given,  and  who  by 
that  instrnment  were  charged  with  certain  duties,  and  intrusted 
•  with  important  powers  for  the  benefit  and  protection  of  the 
bondholders  secured  by  its  lien,  has  been  adjudged  not  in 
accordance  with  the  trust,  although  not  a  willful ,  departure 
therefrom,  and  they  have  been  required  to  furnish  indemnity 
for  the  past  and  properly  perform  the  trusts  in  the  future. 

Both  sides  appeal ;  the  trustees  upon  the  ground  that  they 
have  in  no  just  sense  or  respect  violated  their  duty,  but  have 
acted  in  all  things  within  their  powers  and  wisely  for  the 
interest  of  those  whom  they  were  bound  to  protect,  and 
the  plaintiff,  who  holds  bonds  secured  by  the  mortgage  to  the 
amount  of  two  hundred  thousand  dollars,  because  the  General 
Term  modified  the  judgment  by  relieving  the  trustees  from 
personal  liability,  and  from  the  command  to  prosecute  the  fore- 
closure of  the  mortgage,  already  commenced,  to  an  ultimate 
sale  and  distribution.  To  obtain  a  safe  foundation  for  our 
judgment,  it  thus  becomes  necessary  to  examine  fully  the  pro- 
visions of  the  mortgage,  since  the  authority  of  the  trustees  has 
no  other  source,  and  their  duty  no  other  measure. 

That  mortgage,  given  for  something  over  eight  millions  of 
dollars,  was  executed  by  the  company  substantially  for  the  pur- 
pose of  obtaining  the  means  with  which  to  construct  its  road. 
The  security  covered  not  only  the  line  with  its  rolling  stock  and 
stations  and  other  and  usual  property,  but  also  a  valuable  land 
grant,  given  by  the  genei-al  government  to  aid  in  the  com- 
pletion of  the  enterprise,  and  conditioned  upon  its  progress 
toward  that  completion.  All  this  property,  by  article  second 
of  the  mortgage,  is  pledged  to  the  payment  of  the  interest  and 
principal  of  the  bonds,  and  it  is  made  the  duty  of  the  trustees 
to  apply  the  same  "  promptly  to  that  purpose,"  "  in  case  of 
default  in  any  such   payment "  by  the  mortgagor. 

But  this  incumbrance,  covering  the  land  grant  earned  by 
the  corporation,  and  intended  to  be  utilized  by  sales  as  pur- 
chasers could  be  obtained,  involved  the  necessity  of  an  authority 
in  the  trustees  to  release  the  lands  from  the  lien  when  the 
sales  were  effected.     Accordingly,  article  third  authorized  the 
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corporation,  with  the  approval  of  the  trustees,  to  contract  for 
the  sale  of  such  lands  for  cash  or  on  credit,  and  accept  any  of 
the  bonds  with  their  matured  coupons  at  par  in  payment ;  but 
required  tlaat  all  the  proceeds  of  every  such  sale,  *'  whether  in 
cash,  bonds,  coupons  or  other  securities,"  should  be  deposited 
with  the  trustees,  and  proper  releases  be  given  by  them  to  the 
purchasers.  The  proceeds  of  the  lands  thus  became  substituted 
for  the  lands  themselves,  and  continued  subject  to  the  mort- 
gage lien.  Out  of  these  proceeds  a  sinking  fund  was  established 
for  the  payment  and  redemption  of  the  bonds.  The  trustees 
were  directed  to  invest  such  proceeds  in  the  first  mortgage 
bonds  of  the  company  whenever  they  could  be  purchased  at 
not  exceeding  par  and  accrued  interest,  but  the  trustees  were 
not  to  hold  the  bonds  and  coupons  which  thus  came  into  their 
hands  as  living  obligations  against  the  company,  for,  whether 
obtained  by  purchase  with  the  proceeds  of  sales,  or  taken  as 
cash  in  payment  for  the  lands,  the  trustees  were  required  to 
cancel  them  every  three  months  and  surrender  them  to  the 
company  as  paid.  In  other  words,  the  authority  was  to  pay 
the  bonds  out  of  proceeds,  but  not  to  buy  and  hold  them 
against  the  obligors,  or  mortgage  such  proceeds  for  other 
purposes.  As  to  any  .proceeds  which  could  not  be  so  appro- 
priated because  bonus  could  not  be  obtained  at  par,  further 
provisions  were  made  for  their  investment,  specifying  the 
classes  of  securities,  and  reserving  some  choice  and  discretion 
in  that  respect  to  the  company. 

By  article  fourth  additional  strength  and  protection  was 
given  to  the  sinking  fund  through  a  provision  relieving  it 
from  the  payment  of  interest  on  the  bonds  during  the  pro^ 
gress  of  construction  except  in  one  emergency.  That  interest 
was  to  be  paid  by  the  company,  and  none  of  the  land  proceeds 
were  at  any  time  to  "  be  appropriated  to  the  payment  of 
interest  on  said  bonds "  unless  the  treasury  of  the  company 
should  be  first  exhausted.  In  that  event  the  sinking  fund 
was  permitted  to  pay  accrued  interest ;  not,  as  we  have  said, 
to  buy  or  secure  coupons,  but  to  pay  and  discharge  them  —  and 
since  in  so  doing  the  land  fund  would  be  bearing  the  burden 
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contracted  to  be  borne  by  the  company,  such  reimbursement 
as  seemed  reasonably  possible  was  ordered  to  be  made.  For 
all  such  payments  of  interest  made  out  of  the  sinking  fund 
in  the  prescribed  emergency  the  company  was  to  give  to  the 
trustees  income  bonds  to  be  first  paid  out  of  earnings  before  any 
dividend  to  stockholders.  These  bonds  were  to  draw  interest  at 
.  seven  per  cent,  and  w^ere  to  '*  be  redeemed  by  other  bonds  of  the 
company  bearing  the  same  rate  of  interest  in  gold  and  secured  by 
a  second  mortgage  "  if  the  company  should  determine  to  issue 
such  bonds. 

The  mortgage  then  regulated  the  duties  of  the  trustees  in 
case  of  default.  If  such  default  in  the  payment  of  interest 
continued  for  six  months,  the  whole  principal  became  due  at 
the  option  of  the  trustees,  and  they  were  authorized  to  enter 
upon  and  sell  the  granted  lands  at  public  auction ;  to  enter 
upon  and  take  possession  of  the  railroad  and  its  rolling  stock  ; 
to  operate  and  manage  the  line  and  apply  any  surplus  over 
expenses  and  necessary  repairs  and  improvements  to  the  pay- 
ment of  interest  upon  the  first  mortgage  bonds  "  in  the  order 
in  which  such  interest  shall  have  become  or  shall  become  due, 
ratably  to  the  persons  entitled  to  such  interest ; "  but  if  the 
default  should  continue  for  a  year,  then  the  trustees  were 
authorized  to  sell  the  whole  of  the  property,  or  so  much  as 
might  be  necessary,  and  apply  the  net  proceeds  "  to  the  pay- 
ment of  the  principal  of  such  of  the  aforesaid  bonds  as  may 
be  at  that  time  unpaid,  whether  or  not  the  same  shall  have 
previously  come  due,  and  of  the  interest  which  shall  at  that 
time  have  accrued  on  the  said  principal  and  be  unpaid  without 
discrimination  or  preference,  but  ratably  to  the  aggregate 
amount  of  such  unpaid  principal  and  accrued  and  unpaid 
interest." 

Article  13  required  the  company  to  execute  such  further 
deeds  and  assurances  as  might  be  needed,  and  to  furnish  a  full 
inventory  of  all  the  movable  property  of  the  company. 

Article  16,  about  which  there  is  serious  dispute  over  its 
scope  and  meaning,  deals  again  with  the  emergency  of  a 
default,  and  makes  it  the  duty  of  the  trustees  to  exercise  their 
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power  of  entry  or  power  of  sale,  or  both,  or  take  appropriate 
legal  proceedings  to  enforce  the  mortgage  in  manner  follow- 
ing :  If  the  default  is  in  the  payment  of  interest  or  principal  of 
the  bonds,  then,  upon  the  requisition  of  the  "  holder  of  not  less 
than  twenty-five  per  cent  of  the"  aggregate  amount  of  said 
bonds,"  accompanied  by  a  proper  indemnification  by  the  per- 
sons making  the  same  against  the  costs  and  expenses  to  be . 
incurred ;  but,  the  instrument  proceeds,  "  if  the  default  be  in 
the  omission  of  any  act  or  thing  required  by  article  12  of 
these  presents  for  the  further  assuring  of  the  title  of  the 
trustees  to  any  property  or  franchises  now  possessed  or  hereafter 
acquired,  or  in  any  provisions  herein  contained  to  be  performed 
or  kept  by  said  company,  then,  and  in  either  of  such  cases,  the 
requisitions  shall  be  as  aforesaid  ;  but  it  shall  be  within  the  dis- 
cretion of  the  trustees  to  enforceorwaive  the  rights  of  the  bond- 
holders by  reason  of  such  default,  subject  to  the  power  hereby 
declared  of  a  majority  in  interest  of  the  holders  of  said  bonds, 
by  requisition  in  writing  or  by  a  vote  at  a  meeting  duly  held, 
to  instruct  the  said  trustees  to  waive  such  default,  or  to  enforce 
their  rights  by  reason  thereof,  provided  that  no  action  of  the 
said  trustees  or  bondholders,  or  both,  in  waiving  such  default 
or  otherwise  sliall  extend  to  or  be  taken  to  effect  any  subse- 
quent default,  or  to  impair  the  rights  resulting  therefrom." 
It  is  substantially  conceded,  as,  indeed;  is  quite  apparent,  that 
th6  word  "  effect "  should  be  read  "  aflPect,"  and  that  the  refer- 
ence to  article  12  should  be  to  article  13,  which  contains  the 
provisions  for  further  assumnce  which  are  referred  to,  and 
which  identify  the  article  intended. 

It  is  now  said,  on  behalf  of  the  trustees,  that  this  provision 
gave  them  a  discretion  to  waive  a  default  in  the  payment  of 
interest  or  principal  of  the  bonds,  subject  only  to  be  controlled 
by  the  requisition  or  vote  of  a  majority  in  interest  of  the 
bondholders.  We  do  not  accede  to  that  construction.  Pro- 
vision had  just  been  made,  in  a  preceding  paragraph,  for  the 
emergency  of  a  default  in  principal  or  interest,  which  imposed 
the  duty  of  proceeding  upon  the  default  on  the  requisition  of 
twenty-five  per  cent  in  interest  of  the  bondholders.     That 
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gives  no  discretion  to  the  trustees,  but  imposes  an  imperative 
duty.  The  following  subdivision,  entirely  different  in  its  terms, 
relates  to  another  and  distinct  default,  less  serious  in  its  con- 
sequences, and  not  of  such  vital  importance,  as  to  which  a 
discretion  was  given  which  might  be  controlled  by  a  majority 
in  interest.  By  its  very  language  it  relates  to  a  default  in  the 
covenants  for  further  assuranoe  in  article  13;  and  its  added 
words,  "  or  in  any  provisions  herein  contained  to  be  performed 
or  kept  by  said  company,"  although  very  general  and  broad, 
must  be  construed  to  relate  to  the  provisions  other  than  those 
already  provided  for  by  different  and  more  stringent  direc- 
tions. It  is  easy  to  see  that  discretion  to  waive  a  default,  sus- 
tained by  a  majority  in  interest  of  the  bondholders,  might 
prudently  and  safely  be  given  to  the  trustees  as  to  covenants 
for  assurance  and  to  furnish  an  inventory  and  the  like,  while 
it  is  scarcely  possible  to  suppose  that  the  enormous  discre- 
tion of  waiving  every  default  of  interest  or  principal  was 
intended  to  be  conferred.  \  Stockholders  of  the  company  buy- 
ing a  trifling  excess  over  half  of  the  bonds  could,^5«rith  the  aid 
of  the  trustees^  practically  annul  and  cancel  the  whole  debt, 
and  take  to  themselves  the  entire  net  earnings  of  the  company? 
We  are  confident  that  the  language  of  the  subdivision,  taken 
exactly  as  it  stands  hi  the  record,  does  not  refer  to  a  default  in 
principal  or  interest,  but  relates  wholly  to  jhe  other  covenants 
to  be  kept  and  performed  by  the  mortgagor. 

The  mortgage  contained  a  further  provision,  important  to 
be  considered  in  reaching  a  determination  of  the  appeal,  that 
neither  of  the  trustees  "  shall  be  answerable  except  for  his 
own  willful  default  or  misconduct." 

Having  thus  ascertained  the  authority  and  duty  of  the 
trustees,  it  becomes  necessary  to  get  as  clear  and  definite  a 
view  of  what  they  did  as  can  be  gathered  from  the  record. 
And  tliis  can  only  be -done  by  taking  also  into  view  the  pre- 
cedent and  concurrent  action  of  the  railroad  corporation  itself. 

The  mortgage  was  executed  on  the  1st  day  of  July,  1871. 
The  company  seems  at  once  to  have  abdicated  all  its  functions 
beyond  merely  retaining  its  corporate  existence,  for  it  agreed 
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with  contractors,  who  engaged  to  build  the  road,  to  give  them 
the  whole  issue  of  bonds  not  exceeding  $25,000  a  mile,  which 
was  the  maximum  limit  of  issue,  and  the  whole  of  tlie  stock  and 
all  the  earnings  of  the  road  during  the  period  of  the  construc- 
tion, as  a  consideration  for  such  construction.  The  contractors 
were  to  procure  the  ncQessary  money  by  sale  of  these  securities, 
and  were  to  advance  funds  and  buy  up  the  coupons  as  they 
matured  and  possibly  retain  them  asagainst  the  company. 

They  proceeded  with  their  work;  they  sold  the  bonds  and 
bought  the  maturing  coupons,  and  continued  this  process  until 
their  debt,  represented  by  such  coupons,  amounted  to  some- 
thing more  than  half  a  million  of  dollars.  Parallel  with  tliis 
accumulating  debt  the  land  fund  in  the  hands  of  the  trustees 
was  being  filled  by  the  sales  of  lands,  the  proceeds  of  which, 
in  the  form  of  cash,  contracts,  mortgages  and  the  like,  reached 
what  is  called  a  large  sum,  but  which  the  record  does  not 
disclose. 

In  this  condition  of  affairs,,  and  while  the  road  was  incom- 
plete, and  in  December,  1874,  it  became  apparent  that  the 
contractors  were  about  to  fail  of  performance,  and  could  not 
continue  to  furnish  funds  for  the  purchase  of  coupons.  Interest 
amounting  to  something  over  $150,000  was  about  to  mature, 
and  the  company's  treasury  was  exhausted.  Indeed,  there 
had  never  been  either  treasury  or  treasure.  To  meet  this 
emergency  the  land  fund  was  the  sole  resource,  and  was  called 
upon,  as  by  the  terms  of  the  mortgage  was  permitted.  What 
then  occurred  is  involved  in  so  much  of  confusion  and  uncer- 
tainty from  want  of  details  that,  to  avoid  mistakes,  we  take 
the  facts  from  defendants'  brief.  It  declares  that  "  the  con- 
tractors, prior  to  January  1,  1875,  had  bought  up  and  held  as 
unpaid  as  against  the  company  $534,869.25  of  coupons.  To 
induce  and  enable  the  contractors  to  buy  up  the  coupons 
maturing  January  1,  1875,  the  land  proceeds  to  the  amount 
of  $534,869.25  were  assigned  and  paid  to  the  contractors."  If 
that  be  true,  the  over-due  coupons  were  paid  and  extinguished 
and  the  transfer  canceled  the  debt.  So  far  there  is  no  hint  that 
the  assignment  was  collateral,  and  the  trustees  got  no  power 
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from  the  mortgage  to  do  anything  but  pay.  Yet  the  brief  of 
the  learned  counsel  adds,  "  and  then  all  the  land  proceeds  and 
over-due  coupons  were  dehvered  by  the  contractors  over  to 
Henry  F.  Spencer,  trustee,  as  collateral  for  the  sums  advanced 
for  January,  1875,  interest."  That  would  seem  to  indicate 
that  the  coupons  were  not  paid  and  the  assignment  was  col- 
lateral. This  is  confirmed  by  the  testimony  of  Mr.  Abbot,  who, 
when  speaking  of  the  over-due  coupons  held  by  the  contractors, 
said,  the  assignment  to  Spencer  was  "  for  the  gradual  redemp- 
tion and  payment  of  these  over-due  coupons,"  and  adds,  "  the 
whole  mass  of  the  over-due  coupons  and  of  these  proceeds  of 
land  sales  was  then  declared  by  Spencer,  trustee,  to  be  held  by 
him  as  collateral  security  for  the  sums  of  money  advanced  in  the 
purchase  of  the  January  1,  1875,  coupons."  If  that  be  true, 
the  contractors'  coupons  were  not  paid.  They  were  simply 
secured,  and  the  debt  and  its  collateral  were  used  to  procure 
a  loan  with  which  not  to  pay,  but  to  buy,  the  maturing 
interest  coupons.  The  transfer  by  the  trustees  was  probably, 
in  substance,  an  advance  to  the  railroad  company,  which  may 
have  transferred  it  to  the  contractors,  who  pledged  it  to 
Henry  F.  Spencer,  as  trustee,  and,  with  the  proceeds,  bought 
the  maturing  coupons.  In  the  whole  process  we  fail  to  see 
that  any  interest  was  actually  paid.  The  mortgage  trustees 
took  back  from  the  company  as  security  for  the  advance  what 
is  called  an  income  bond.  That  instrument  was  drawn  in  a 
penalty  of  one  million  of  dollars,  and  was  conditioned  to  pay 
back  the  advance  on  or  before  the  1st  day  of  January,  1901, 
with  interest  at  seven  per  cent  out  of  the  earnings  of  the  road; 
to  pay  the  accrued  interest  on  such  advances  after  the  com- 
pletion of  the  road  from  the  net  income  remaining  after  pay- 
ment of  interest  on  the  first  mortgage  bonds ;  and  to  give  a 
second  mortgage  for  tlie  debt  if  it  should  so  determine.  The 
company,  of  the  contractors,  then  borrowed  the  sum  needed 
to  buy  or  pay  the  maturing  interest,  the  company  giving  as 
security  what  are  termed  its  "land  income  notes."  These 
drew  interest  at  twelve  per  cent,  were  to  be  countersigned  by 
SicKELs — VoL.  LX VI.      83 
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Spencer  as  "  trustee  of  the  series,"  were  payable  in  six  years, 
and  pledged,  as  collateral,  the  whole  fund  in  the  hands  of 
'  Spencer.  I  assume  that  with  tliis  loan  the  coupons  immedi_ 
ately  maturing  were  either  bought  by  the  contractors  or  paid 
by  the  company.-  But  the  road  was  still  incomplete  and  more 
money  was  needed  for  that,  and  one  of  the  consequences  of 
the  disregard  by  the  trustees  of  the  mortgage  conditions  was 
soon  manifested.  The  company,  to  obtain  such  money, 
increased  the  amount  of  their  land  income  notes  to  $300,000, 
using  the  increase  to  complete  the  road,  which  the  con- 
tractors were  bound  to  finish.  I  discover  no  other  charge 
beyond  these  notes  imposed  on  the  Spencer  trust.  But  these 
measures  did  not  avail.  In  July,  1875,  there  was  another  / 
default  in  the  payment  of  interest,  and  in  December  of  that  / 
year  the  trustees  began  a  suit  in  foreclosure.  We  musti 
assume  that  they  were  requested  so  to  do  by  twenty-five  per  | 
cent  in  interest  of  the  bondholders,  and  that  the  proper 
indemnity  was  given  or  waived.  Thereafter  the  trustees, 
under  the  authority  of  the  mortgage  solely,  and  without  judi- 
cial intervention,  took  possession  of  'the  railroad  and  began  to 
operate  it,  and  eventually  joined  with  the  bondholders  outside 
of  the  plaintifE  and  a  few  others  in  a  plan  of  reorganization 
that  contemplated  the  substitution  of  three  mortgages  for  the 
first  mortgage  and  some  other  obligations  of  the  company. 
One  of  these  mortgages  for  $400,000  was  made  a  first  hen  on 
all  the  property  of  the  company.  ^  The  other  two  were  framed 
for  a  reduced  rate  of  interest.  ^Tnthiflplan  thep^^Ti^^ff  never 
assented,  but  the  trustees  adopted  it,  assumed  to  waive  all 
existing  defaults  under  the  first  mortgage,  and  agreed  to 
waive  them  in  the  future;  applied  some  part  of  the  pro- 
ceeds of  the  land  fund  to  payments  of  interest  and  principal 
of  the  new  preferred  mortgage ;  and  notified  the  plaintiff  that 
they  should  pay  such  proceeds  indiscriminately  upon  the  new 
bonds  as  well  as  the  old.  Before  this  action  was  commenced 
they  had  paid  on  the  preferred  mortgage  almost  $80,000, 
ignoring  the  plaintiff  and  paying  him  nothing ;  and  when, 
after  the  commencement  of  the  action,  they  began  payments 
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to  hiiTij  these  were  not  made  in  accordance  with  his  rights,  but 
as  if  he  assented  to  the  reorganization  scheme  which  he 
steadily  repudiated.  It  is  conceded  that  the  trustees  have 
on  hand,  as  proceeds  of  land  sales  applicable  to  the  pur- 
poses of  the  sinking  fund,  $100,000,  with  which  they  propose 
to  buy  preferred  or  first  or  second  series  bonds  issued  under 
the  reorganization  scheme. 

The  Special  Term  prohibited  that  action,  and  declared  the 
new  bonds  utterly  void  as  against  the  plaintiff.  The  General 
Term  concurred  in  that  result,  and,  on  defendants'  appeal,  we 
are  to  determine  whether  that  decision  is  right. 

It  is  first  met  on  the  part  of  the  defendants  by  a  protest 
against  any  exercise  of  the  jurisdiction  of  the  court  founded 
upon  the  alleged  fact  of  the  pendency  of  the  foreclosure  suit, 
with  its  supplemental  bill  in  the  Federal  court  in  Wisconsin. 

No  such  defense  was  pleaded.  The  plaintiff  came  to  trial 
without  warning  or  preparation  to  meet  any  such  issue.  We 
have  held,  at  the  present  term  of  the  court,  that  a  defense  in 
equity  that  the  court  ought  to  refrain  from  the  exercise  of  its 
conceded  jurisdiction  is  never  available  unless  pleaded,  and 
where  the  anwer  is  silent,  amounts  to  a  submission  of  the 
issues  to  the  judgment  of  the  court  and  a  consent  that  upon 
those  issues  its  judgment  may  be  exercised.  {Town  of  Mentz 
V.  CooTc>^        *        *        * 

The  principal  relief  granted,  and  which   the  trustees  on\ 
their  appeal  ask  us  to  reverse,  is  a  decree  compelling  them  to 
pay  the  proceeds  of  the  land  sales  in  their  hands,  and  such  as 
they  have  misapplied  in  due  and  ratable  proportion  upon  the 
plaintiff's  bonds,  and  adjudging  to  be  void  as  against  him  the  ^ 
new  preferred  mortgage  and  the  two  added  securities.     That 
is  simply  holding  the  parties  to  the  conditions  of  the  mort- 
gage, and  compelling  the  trustees  to  act  in  accordance  with 
the  terms  of  their  trust.  \^  The  scheme  of  reorganization  could   ; 
only  be  made  effective  in  one  of  two  ways  —  bv  the  consent  of    ' 
all  the  bondholders,  or  by  a  foreclosure  cutting  off  their  lien, 
and  so  enabling  a  new  corporation  to  make  its  own  mortgages    i 
in   its  own  way.     The  plaintiff  had  a  clear  right  to  stand 
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upon  his  contract,  and  the  trustees  had  no  power  or  authoritj 
to  compel  him  to  make  a  new  and  different  one.    We  are  not 
concerned  with  his  motives,  but  only  with  his  rights.     With- 
out his  consent,  the  company  and  the  trustees,  the  other  parties 
to  the  contract  could  not  vary  its  terms  and  divert  to  new 
securities  the  funds  pledged  by  the  mortgage  to  its  payment. 
The  proposition  is  almost  too   plain  for  argument.     Unlesa  \ 
railroad  sjoidicates  or  committees  are  to  be  put    above  the/ 
Constitution,  the  trustees  cannot  set  aside  tad  change  theirl 
contract  with  plaintiff,  of  their  own  volition;  without  his  con-  I 
sent.     The  authorities  for  any  such  right  are  necessarily  either 
unsound  or  inapplicable ;  and  an  illustration  of  their  lack  of 
pertinency  is  found   in    Candida  Southern  R,   Co.  v.    G^ 
hard  (109  U.  S.  527).     In  that  ease  the  scheme  of  reorgan- 
ization, which  modified  and  changed  the  contract  rights  of 
the  bondholders,  was  authorized  and  legalized  by  a  q)ecial 
enactment  of  the  Dominion  parliament,  and  the  Federal  court 
said  of  it  that  since  no  constitutional  obhgation  prevented  in 
that  jurisdiction  a  destniction  of  the  contract  and  a  substitu- 
tion of  a  new  one,  such  legislation  must  prevail  and  govern 
the  rights  of  the  parties.     But  the  court  said,  also :  **  In  the 
absence  of   statutory  authority,   or  some  provision   in  the 
instrument  which  establishes  the  trust,  nothing  can  be  done 
by  a  majority,  however  large,  which  will  bind  a  minority 
without  their  consent."     Here  the  trustees  are  not  a  legisla- 
ture, and  if  they  were,  would  be  checked  by  the  Constitution,  J 
which  permits  no  arbitrary  tampering  with  contracts,  and  pro-j 
tects  the  rights  thereby  secured.     The  cases  cited  to  show  that 
this  plaintiff  was  not  entitled  to  any  greater  rights  because  of 
the  reorganization  scheme,  show,  also,  that  he  was  folly  enti- 
tled to  his  original  contract  rights.     In  Steveris  v.  J/.  H. 
R.   Co.  (L.  E.,  8   Ch.   App.   1064),   the  substance  of  tlie 
court's  doctrine  was  embraced  in  the  pithy  sentence :  "  We 
ought  to  take  care  that  his  interests  are  not  prejudiced  by  the 
scheme ;  but,  on  the  other  hand,  it  would  be  \^t^  wrong  to 
hold  that  he  has  acquired  by  it  a  priority  over  every  one  else.'' 
The  trustees  defendant  had  no  right  in  the  present  case  to 
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waive  and  condone  defaults  of  principal  and  interest  upon  / 
plaintiffs  bonds  ;  they  had  no  right  as  against  him  to  assent  L 
to  and  recognize  a  new  mortgage  given  priority  over  his ;  / 
they  had  no  right  to  divert  to  that  new  security  money 
applicable  by  the  existing  contract  to   the  payment  of  hisl 
bonds.     Theoretically,  all  this  tlie  trustees  admitted. 

In  their  letter  of  March  4,  18S2,  they  explicitly  promise 
not  to  apply  any  of  the  proceeds  of  the  sinking  fund  other- 
wise than  to  the  purchase  and  redemption  of  the  first  mortgage 
land  grant  bonds  of  said  company.  And  in  their  answers 
they  admit  his  right  as  a  non-assenting  bondholder  to  his  due 
proportion  of  principal  and  interest  upon  his  bonds  out  of 
the  proceeds  of  the  land  grant ;  and  yet  they  sought  to  reduce 
that  due  proportion  by  a  prior  application  of  more  than 
$100,000  upon  the  preferred  mortgage. 
^v^They  endeavor  to  justify  this  in  various  ways.  It  was  argued 
that  since  the  scheme  of  reorganization  was  tantamount  to 
and  took  the  place  of  a  distribution  after  foreclosure,  and  on 
such  distribution  a  court  of  equity  would  prefer  certain  debts 
and  obligations  over  the  mortgage  bonds,  the  trustees  were 
justified  in  giving  a  similar  preference,  and  the  $400,000 
mortgage  covered  such  claims  and  no  others.)  To  this  there  ^ 

are  several  answers.     The  trustees  are  not  a  court  of  equity  jl  ]  ^ 
and  have  no  right  tp  award  preferences,  least  of  all  to  antici-l/   J  J 
pate  what  such  a  court,  with  the  facts  all  before  it,  would  or ' 
would  not  do. 

But  there  is  no  preferred  mortgage  which  has  actually 
taken  effect  or  superseded  the  original  mortgage.  The  whole 
scheme  of  reorganization  is  in  nvMbua^  and  simply  proposed 
and  inchoate.  The  new  mortgages  are  held  in  escrow  and 
never  yet  have  taken  effect  by  delivery.  On  the  contrary,  the 
bondholders  who  have  exchanged  preserve  their  old  bonds  as 
unpaid  and  uncanceled  and  living  obligations  of  the  company, 
and  upon  them  thus  existing  the  land  proceeds  must  be  applied, 
and  not  upon  a  preferred  mortgage  held  in  escrow  and  which 
never  may  become  operative  through  failure  of  the  conditions 
6i  delivery 
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Nevertheless,  let  us  discover,  if  we  can,  what  indebtedness 
the  preferred  mortgage  was  intended  to  secure.  The  facts 
are  in  a  state  of  unusual  doubt  and  confusion.  In  a  supple- 
mentary brief,  the  plaintiffs  counsel  points  out  five  different 
statements  or  claims  made  in  the  record  as  the  basis  of  that 
mortgage.  The  whole  record  is  meager  and  confused  and 
makes  our  steps  perilous ;  but,  as  I  have  once  already  taken  the 
facts  from  the  defendant's  brief,  I  shall  assume  now  that  the 
debts  secured  by  the  preferred  mortgage  are  those  stated  in 
the  formal  scheme  of  reorganization  which  the  trustees 
approved.  It  has  been  suggested  that  we  ought  to  take  it 
from  the  referee's  report.  But  the  defendants'  answers  are 
conclusive  admissions.  They,  in  terms,  aver  that  the  scheme 
the  trustees  apprpved  and  seek  to  carry  out  is  that  a  copy  of 
which  is  attached  to  their  answer,  and  the  referee  himself 
finds  and  identifies  that  precise  "  plan."  Hie  description  of 
it  is  very  general,  but  not  at  all  contradictory  of  its  precise 
terms  as  admitted  in  the  answers.  We  do  not  err,  therefore, 
in  relying  upon  that. 

The  first  two  items  are  the  sum  of  $71,218.15  for  interest 
on  unfunded  coupons,  under  scheme  of  Ju.ly  1,  1875,  and  the 
smn  of  $24,000  to  those  who  did  not  fund  their  coupons,  but 
whose  interest  upon  the  certificates  remains  unpaid.  This  is 
an  effort  to  secure  for  interest  upon  interest,  a  preference  not 
only  over  coupons  later  maturing,  but  over  the  principal  of 
the  mortgage  itself.  Whatever  else  may  be  said  about  it,  we 
may  safely  assume  that  it  could  have  no  such  preference  or 
priority. 

The  next  item  is  for  holders  of  land  income  notes,  $280,000* 
So  far  as  these  represent  an  expenditure  for  completing  the 
road,  which  is  about  one-half  of  the  total,  it  is  not  at  all  cer- 
tain that  any  court  would  award  a  preference.  In  Dunham 
V.  C.  P.,  etc.,  Railway  Co.  ( I  Wall.  254),  a  mortgage  on  the  road 
built  and  to  be  built,  was  given  its  priority  of  lien  upon  a  part 
thereafter  constructed  at  the  cost  of  the  contractor  and  under 
an  agreement  that  he  should  retain  possession  until  paid. 
Our  own  views  of    such   preferences  have  been  recently 
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expressed  {Baht  v.  Averill,  106  N.  Y.  423) ;  and  we  decided 
that  the  lien  of  a  mortgage  attaches  not  only  to  the  land  in 
the  condition  in  which  it  was  at  the  time  of  the  execution, 
but  as  changed  or  improved  by  accretions  or  by  labor  expended 
upon  it,  while  the  mortgage  was  in  existence ;  and  creditors 
whose  debts  were  created  for  money,  labor  or  materials  used 
in  the  improvement  acquired  no  legal  or  equitable  claun  to 
displace  or  'subordinate  the  lien  of  the  mortgage  for  their 
protection. 

So  far  as  the  income  notes  represented  the  $150,000  of 
interest  coupons  which  matured  in  1875,  and  which  the  con- 
tractors bought,  several  suggestions  occur  to  us.  While  it 
may  be  that  tBe  over-due  coupons  bought  by  the  contractors 
before  1875,  were  purchases  and  Jiot  payments,  because  the  then 
owner  of  plaintiffs  bonds  assented  to  the  arrangement,  no 
such  fact  is  proven  as  to  the  purchase  of  1875.  As  to  those 
coupons  there  is  not  a  word  of  evidence  that  those  who 
accepted  their  money  made  or  intended  a  sale.  {Union 
Trust  Co.  V.  Monticello  <&  P.  J.  B,  B.,  63  N.*  Y.  311.)  Those 
coupons  as  against  the  bondholders  must  be  regarded  as  paid. 
In  Ketchum  v.  Ihmcan  (96  U.  S.  659),  where  modifying 
circumstances  were  showoi  and  the  transaction  was  regarded 
as  a  sale,  there  was  yet  a  very  formidable  dissent. 

But  conceding  that  there  was  a  sale,  yet  these  coupons  in 
the  hands  of  the  contractors  were  not  entitled  to  any  prefer- 
ence. {Dunham  v.  Railway  Co.^  8up)*a.)  They  were  bound 
by  their  contract  to  buy  them,  and  as  holders  stood  simply 
like  the  others.  On  the  basis  that  the  reorganization  is  meant 
to  be  the  equivalent  of  a  distribution  on  foreclosure,  so  as  to 
open  the  question  of  equitable  preferences  by  the  court,  and 
such  "  arrangement  acts "  are  a  species  of  "  bankrupt  acts  " 
{Ca7i,  Southern  v.  Oebhard^  supray  535,  541),  the  mortgage 
explicitly  forbids  any  such  preference.  The  provision  in 
article  tenth  of  the  mortgage  for  payment  in  the  order  of 
maturity  relates  apparently  to  the  disposition  of  the  earnings 
of  the  road  and  to  a  case  not  of  ultimate  distribution. 

The  final  item  going  to  make  up  the  preferred  mortgage  is 
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an  estimate  of  interest  likely  to  accrue  before  settlement  on 
the  previous  items. 

We  discover,  therefore,  no  ground,  legal  or  equitable,  upon 
which  the  preferred  mortgage  can  stand  as  against  the  plaint- 
iff, and  the  judgment  as  modified  by  the  Greneral  Term  was 
right,  unless  those  modifications,  upon  the  plaintifiPs  appeal 
therefrom,  should  be  deemed  erroneous. 

Our  consideration  of  that  subject  has  led  us  to  the  conclu- 
sion that  those  modifications  should  be  sustained. 

^There  is  an  express  finding  that  the  trustees,  though  acting 
erroneously,  proceeded  in  good  faithi  It  would  be  difiicult  to 
sustain  that  finding  were  it  not  for  the  fact  that  their  omission 
to  make  payments  upon  plaintiff's  bonds  until  after  he  had 
sued,  has  a  reasonable  explanation.  He  claimed  more  than 
was  his  right.  He  sought  not  only  to  defeat  the  effect  of  the 
reorganization  upon  his  bonds,  but  to  make  that  scheme  the 
means  of  acquiring  an  undue  preference  for  himself.  He 
claimed  to  stand  as  if  the  whole  assenting  first  mortgage  bonds 
had  been  extinguished  and  the  proceeds  of  the  land  grant  and 
income  from  earnings  were  devoted  to  the  few  non-assenting 
bonds  alone,  and  so  sought  payment  in  full  by  reason  of  the 
sacrifices  of  others.  He  failed  in  that  effort  deservedly,  and 
the  omission  to  pay  had  some  excuse  in  his  exorbitant  claims 
and  his  hostile  attitude.  We  are  disposed,  therefore,  upon 
the  finding  of  the  referee,  and  the  explicit  provisions  of  the 
mortgage  to  approve  of  the  ruling  of  the  General  Term  that 
judgment  should  go  against  the  trustees  as  such  and  not 
personally. 

More  doubt  has  attended  our  reflection  upon  the  question 
of  an  order  to  continue  the  foreclosure,  but  the  complaint  is 
scarcely  framed  for  such  relief,  and  the  proofs  indicate  that 
it  might  merely  work  mischief  to  one  party  without  produc- 
ing benefit  to  the  other,  and  so  we  concur  in  the  modification 
made  in  that  respect. 

The  judgment  of  the  General  Term  and  the  order  denying 
the  motion  to  correct  and  resettle  the  judgment,  should  be 
ftifirmed. 
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Gray,  J.  In  this  case,  which  is  for  the  second  time  pre- 
sented to  the  court  upon  reargument,  I  agree  with  Judge 
Finch's  opinion  in  holding  that  the  General  Term  were  right 
in  modifying  the  judgment  so  that  it  should  be  against  the 
trustees,  as  such,  and  not  personally.  As  to  the  point  raised  by 
the  defendants'  counsel,  that  there  was  an  absence  of  necessary 
parties,  I  do  not  think  it  is  tenable  and  I  agree  with  the  views, 
in  that  respect,  which  were  expressed  in  the  opinion  at  General 
Term.  The  new  preferred  bonds  represent  the  land  income 
notes  and  the  trustees  being  made  defendants,  with  the  Wiscon- 
sin Central  Railroad  Company,  all  the  parties  are  before  the 
court  who  are  necessary  to  an  adjudication  upon  the  plaintiffs 
cause  of  action. 

As  to  the  objection  raised  by  the  defendants'  counsel  to  the 
jurisdiction  of  the  court  below,  I  fully  agree  in  the  views 
expressed  in  Judge  FrNcn's  opinion.  To  be  available  as  a 
defense,  it  should  have  been  alleged  in  the  answer  or  suggested 
upon  the  trial.  Neither  course  being  taken,  the  parties  must 
be  deemed  to  have  waived  it  and  to  have  submitted  themselves 
to  the  jurisdiction  of  the  court.  The  cause  of  action  was  one 
cognizable  in  itself  by  the  court ;  for  it  was  based  on  an  alleged 
violation  by  the  trustees  of  tlieir  duty  towards  the  plaintiff, 
as  defined  by  the  terms  of  the  trust  deed,  and  the  issue  formed 
was,  in  fact,  as  to  what  were  the  plaintiff's  riglits  under  a  con- 
struction of  the  provisions  of  that  instrument.  Nor  do  I 
think  that  it  is  for  this  court  to  say,  on  appeal,  the  objection 
not  being  taken  by  pleading  or  motion  in  the  trial  court,  that 
the  trial  court  should,  ex  propria  motu,  have  dismissed  the 
complaint. 

As  to  the  main  question  in  this  case,  which  turns  upon 
the  transactions  underlying  the  creation  of  the  new  mort- 
gage and  the  issues  of  preferred  and  serial  bonds  secured 
thereby,  and  their  effect  upon  the  plaintiff's  riglits  as  an 
original  first  mortgage  bondholder,  I  take  a  view  somewhat 
different  from  that  expressed  in  Judge  Finch's  opinion,  as 
rendered  upon  the  prior  hearing;  while  concurring  in  the 
SicKELS  —Vol.  LXVL      84' 
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result  that  the  judgment  must  be  aflS^rmed.  The  first  mortgage, 
which  was  executed  in  1871  by  the  Wisconsin  Central  Rail- 
road Company,  covered  all  of  the  company's  land  grant, 
among  other  things,  and  some  of  its  clauses  provided  for  the 
application  of  the  proceeds  of  the  sales  of  land  towards  the  form- 
ation of  a  sinking  fund  in  the  trustee's  hands,  for  the  security 
and  ultimate  redemption  and  cancellation  of  the  first  mortgage 
bonds.  Inasmuch  as  the  making  of  this  mortgage  and  the 
issuance  of  the  bonds  themselves  were  designed  to  obtain  the 
means  wherewith  to  construct  the  road,  a  provision  was  inserted 
looking  to  the  possibility  of  the  company's  treasury  being 
exhausted  and  its  consequent  inability  to  meet  its  interest 
obligations  on  the  bonds.  The  payment  of  interest  was  to  be 
made  by  the  company  from  the  proceeds  of  the  sales  of  bonds 
and  the  earnings  of  the  road ;  and  the  fourth  article  of  the 
mortgage  prohibits  the  appropriation  of  any  part  of  the  pro- 
ceeds of  land  sales  to  the  payment  of  interest  on  bonds,  unless 
the  treasury  be  first  exhausted.  Upon  the  happening  of  the 
event  contemplated,  it  is  then  specifically  provided  that  the 
company  shall  execute  to  the  trustees,  for  the  security  of 
the  bondholders,  a  seven  per  cent  income  bond,  to  an  amount 
equal  to  the  advance  made  by  the  trustees  from  the  sinking 
fund,  which  should  be  entitled  to  interest  before  the  applica- 
tion of  the  earnings  of  the  road  to  the  stockholders.  And,  by 
a  further  provision,  this  income  bond  was  to  be  redeemed  by 
other  bonds  of  the  company,  bearing  the  same  rate  of  interest, 
but  secured  by  a  second  mortgage  of  the  premises  described 
in  the  first  mortgage. 

A  contract  was  made  by  the  company  for  the  construction 
of  its  road,  under  which  the  contractors  were  to  receive  all 
the  bonds  and  stock  of  the  company  and  all  the  earnings  of 
constructed  road  during  construction.  The  company  retained 
only  its  franchises,  and  the  contractors  assumed  the  entire 
responsibility  of  raising  moneys  by  sale  of  these  securities. 
The  company  never  received  any  money  during  the  period  of 
construction  and  never  paid  out  any.  The  contractors  sold  the 
bonds  they  received,  and  as  coupons  matured  on  them  took 
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them  up.  These  facts  appear  in  the  testimony  of  the  defend- 
ant Abbott  and  are  undisputed.  Matters  proceeded  in  this 
wise  until  December,  1874,  when  it  appears  that  the  con- 
tractors claimed  to  hold  against  the  company  upwards  of  half 
a  million  of  dollars,  represented  by  these  coupons.  At  this 
juncture  they  professed  inability  to  advance  further  moneys, 
and  the  January  interest  was  unprovided  for ;  so  the  sinking 
fund  was  resorted  to  for  relief.  Such  resort  as  was  then  had, 
in  my  view  of  the  case,  was  improper,  if  it  was  not  illegal. 
The  conditions  did  not  exist  which  permitted  it,  and,  in  fact, 
Jt.wa8  done  for  the  relief  of  the  contractors.  By  their  con- 
tract they  had  the  possession  of  the  road  and  were  to  operate 
it  for  their  own  benefit ;  that  is,  they  were  to  receive  all  of  its 
earnings  during  the  period  of  construction.  Obviously,  the 
effect  of  such  arrangement  was  to  leave  the  company  without 
any  sources  of  revenue,  and  the  result  would  be,  an  inability 
to  meet  any  obligation,  continuing  from  the  period  of  organiza- 
tion until  the  termination  of  the  contract.  Thus  it  could  not 
be  said  that  the  treasury  became  exhausted  in  December,  1874, 
as  was  required  by  the  fourth  article  of  the  mortgage  as  the 
prerequisite  for  the  application  of  the  proceeds  of  land  sales 
to  the  payment  of  interest  on  bonds.  But  this  article  assumed 
the  existence  of  a  condition  of  affairs,  wherein  the  company 
stood  under  the  obligation  to  pay  the  interest  and  not,  as  was 
the  case  here,  the  contractors  themselves.  And  this  brings 
me  to  the  point  of  difference  between  Judge  Finch's  opinion 
and  my  own,  which  I  have  adverted  to  as  existing ;  which 
does  not,  however,  affect  the  conclusion,  but  which,  in  my 
judgment,  strengthens  it. 

The  legal  effect  of  the  arrangement  between  this  company 
and  the  contractors  was,  as  between  them,  to  render  them  the 
debtors  for  the  interest  maturing  during  the  time  the  contract 
was  in  force,  and  their  purchasing  or  taking  up  the  coupons 
was,  in  fact,  the  payment  or  extinguishment  of  the  coupons. 
The  proceeds  of  the  sales  of  the  bonds,  and  the  earnings  of 
the  road,  were  the  stipulated  sources  for  the  payment  of  the 
ajCcruing  interest  during  the  construction  of  the  road,  and 
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those  sources,  by  the  contract  of  the  parties,  were  made  over 
to  and  conducted  into  the  hands  of  the  contractors.  They 
had  agreed  to  pay  the  interest  during  their  possession,  and 
they  were  to  reimburse  themslves  for  that  item  of  outlay,  as 
they  had  to  do  for  any  other  expenditures  in  their  under- 
taking. Nor  is  the  suggestion  that  they  paid  these  coupons 
as  agents  for  the  company  sound  in  principle ;  for  it  would  not 
be  in  accord  with  the  legal  or  fair  meaning  of  the  undertaking- 
between  the  parties.  It  would,  also,  seem  tliat  if  agents,  yet 
having  the  possession  of  all  the  principal's  estate,  a  payment 
of  an  obligation  of  the  principal  of  such  a  nature  would  be 
presumed  to  have  been  made  from  the  property  in  the 
agent's  liands,  and  would  extinguish  the  obligation.  But  I 
cannot  agree  to  the  suggestion.  The  contractors,  in  legal  con- 
templation, and  as  I  think,  in  fact,  assumed  the  payment  of  tlie 
coupons  during  construction.  The  bonds  which  they  received, 
by  reference  to  the  mortgage,  carried  notice  to  them  of  the 
provisions  of  the  mortgage,  which,  in  its  fourth  article,  pro- 
vided that,  "during  the  construction  of  the  said  railroad 
hereby  mortgaged,  the  interest  on  the  bonds  intended  to  be 
secured  hereby,  shall  be  paid  out  of  the  earnings  of  the  said 
road  and  the  proceeds  of  the  sales  of  the  first  mortgage  bonds, 
and  no  part  of  the  proceeds  of  the  sale  of  land  embraced  in 
this  mortgage,  or  intended  to  be,  shall  at  any  time  be  appro- 
priated to  the  payment  of  interest  on  said  bonds,  unless  the 
general  treasury  of  the  company  shall  be  first  exhausted." 

The  arrangement,  therefore,  which  trustees  and  company 
united  in  making,  with  the  object  of  securing  this  claim  of 
the  contractors  for  coupons  paid  by  them,  by  the  assignment 
of  the  contents  of  the  sinking  fund  from  the  possession  of  the 
trustees  to  a  third  party,  was  illegal;  for  the  coupons  were  as 
absolutely  dead  in  law  as  though  paid  directly  by  the  company 
over  its  counter,  and  the  assignment  was  a  direct  violation  of 
the  agreement  in  the  mortgage.  Coming  to  the  consideration 
of  the  payment  of  the  $150,000  of  interest,  about  maturing  in 
January,  1875,  on  the  bonds,  the  situation,  as  between  com- 
pany and  contractors,  was,  that  it  was  a  liability  which  the 
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contractors  were  still  bound  to  provide  for  and  which  the  com- 
pany could  not  be  supposed  to  be  obligated  for.  Of  course, 
as  between  the  company  and  third  parties  holding  the  bonds, 
the  company  was  bound  for  the  January  interest.  But  if 
such  had  been  enforced  against  the  company,  and  the  trustees 
had  simply  aided  the  company  by  advancing  from  the  land 
sales  proceeds,  constituting  the  sinking  fund,  the  company 
would  have  had  an  offset  against  the  contractors,  and  the 
sinking  fund  would  have  been  protected  by  the  obligation  of 
the  company  in  its  income  bond,  as  contemplated  in  the  article 
of  the  mortgage  referred  to.  But  what  was  actually  done 
was  to  help  the  contractors  by  assigning  over  the  whole  sinking 
fund,  to  be  held  as  a  security  for  the  payment  of  their  claim 
for  paid  coupons  and  for  the  advance  by  one  or  more  bond- 
holders of  moneys  to  meet  the  coupons  to  fall  due.  This  was 
clearly  without  warrant  in  the  law ;  and  of  this  illegality  the 
bondholders,  who  advanced  the  funds  to  pay  future  coupons, 
had  notice  through  their  bonds  and  the  provisions  of  the  mort- 
gage and  their  knowledge  of  the  facts  as  to  the  contractors' 
claim.  It  is  true  the  trustees  received  from  the  company  an 
income  bond  and  a  second  mortgage  for  this  assignment  by 
them  of  the  sinking  fund,  and  hereafter  I  shall  advert  to  the 
fact  in  connection  with  the  facts  of  the  so-called  reorganization. 
The  defendants  admit  that  the  contractors  were  vitally  inter- 
ested in  preventing  a  default  and  its  consequences,  and  they  say 
that  the  contractors  themselves  set  about  raising  the  necessary 
funds  to  care  for  the  January  coupons ;  but  they  could  not,  as 
counsel  claim,  use  the  coupons  in  their  possession,  for  they 
were  in  fact  paid  as  to  the  company.  However,  the  moneys 
were  raised  by  the  concert  of  action  between  contractors,  com- 
pany and  trustees,  and  matters  went  on  until  the  foreclosure 
action  was  commenced  by  the  trustees,  upon  the  default  of 
the  company  in  July,  1875,  in  December,  1875,  Subsequently, 
and  pending  the  action,  the  trustees  entered  upon  the  property 
and  took  possession  under  that  mortgage.  While  in  possession 
the  so-called  plan  of  reorganization  was  proposed  and  received 
the  acquiescence  of  the  trustees.     It  was  in  reality  but  a  plan 
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for  refunding  the  obligations  of  the  company,  and  it  was 
attempted  to  be  consummated  without  the  consent  of  all  of 
the  bondholders,  or  through  the  compulsory  process  of  a  decree 
and  sale.  Under  this  plan,  a  new  mortgage  was  executed  oa 
the  property,  and  preferred  bonds  were  issued  and  given  in 
exchange  for  $400,000  of  claims  against  the  company,  variously 
described  as  consisting  in  land  income  notes,  in  payments  to 
equalize  interest  on  funded  and  unfunded  coupons,  under  some 
scheme  designated  as  the  scheme  of  July  1,  1875,  and  in  a 
sum  to  cover  future  accruing  interest  on  these  items.  The 
other  bonds,  secured  by  this  new  mortgage,  were  subsequent 
obligations  to  these  preferred  bonds,  and  were  issued  to  take 
up  the  prior  first  mortgage  bonds ;  the  details  of  that  scheme 
not  being  necessary  to  describe,  in  view  of  Judge  Finch's 
fuller  opinion.  I  utterly  fail  to  find  any  warrant  in  law, 
under  the  mortgage  which  defined  the  duties  and  powers  of 
these  trustees,  for  their  consent  to  and  participation  in  such  a 
scheme,  as  by  their  answer  is  admitted.  These  claims  were 
not  entitled  to  precedence,  or  to  priority  of  payment  over  the 
first  mortgage  bonds. 

For  reasons  I  have  stated,  the  $280,000  of  land  income 
notes,  issued  against  the  trust  created  of  the  sinking  fund  pro- 
ceeds, to  aid  the  contractors,  were  not  preferred  debts  of  the 
company,  and,  for  reasons  stated  in  Judge  Finch's  opinion, 
which  I  shall  not  repeat  here,  the  balance  of  the  $400,000 
was  equally  not.  At  most,  and  overlooking  the  questionable 
legality  of  the  transactions  out  of  which  they  arose  as  claims 
against  the  company,  they  were  entitled  to  the  security  of  the 
fund  pledged  as  collateral.  How  could  they  deserve  protec- 
tion to  the  extent  of  being  secured  by  a  prior  lien  on  the 
mortgaged  property  ?  The  very  termsof  the  mortgage  con- 
template no  such  possibility,  and  expressly  provide  that  the 
trustees  shall  receive  for  their  advances  from  the  sinking  fund 
to  pay  interest,  which  the  company  has  not  the  means  to  pay, 
and  to  secure  the  first  mortgage  bondholders,  whose  security 
is  thus  impaired,  an  income  bond,  to  be  redeemed  by  other 
bonds  secured  by  a  second  mortgage  of  the  premises.     The 
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assignment  by  the  trustees  of  the  sinking  fund  recognizes 
this  distinctly.  Nor  did  the  holders  of  the  land  income  notes, 
by  surrendering  the  proceeds  of  the  land  grant  sales  in  their 
trustees'  hands,  thereby  become  entitled  to  any  priority  over 
the  first  mortgage  bondholders  in  equity.  For,  again  assuming 
the  legality  of  the  transactions  underlying  the  issue  of  these 
notes,  the  relinquishment  of  the  specific  security  for  their 
repayment  of  itself  is  ineffectual  to  promote  their  claim  over 
that  of  the  first  mortgage  bondholders,  in  the  absence  of  the 
consent  of  all  parties.  No  rule  of  law  recognizes  any  such 
right,  and  I  am  aware  of  no  principle  of  equity  upon  which 
a  party  may  become  preferred  as  a  creditor  over  another  by 
a  voluntary  surrender,  or  relinquishment  of  his  security,  and 
such  this  must  be  deemed  to  be,  in  the  absence  of  the  consent 
of  every  prior  bondholder,  or  of  proceedings  had  in  invitum. 

The  trustees  should  have  proceeded  with  the  foreclosuie 
action,  and  they  had  no  power  to  waive  subsequent  defaults 
and  to  release  the  company  from  its  obligations  to  their  cesttcis 
qui  trustent  and  from  causes  of  action,  as  they  did  in  1879. 
In  changing  the  contract  by  releasing  the  company  and  in  J 
consenting  to  a  new  mortgage,  under  which  the  claims  of  / 
their  cestuis  qui  trustent  were  deferred  in  order  of  payment,  the  I 
trustees  violated  their  legal  duty  to  this  plaintiff  and  renderedJ 
themselves  amenable  to  this  action.     They  were  vested  with 
no  such  discretion  as  would  authorize  them  to  change  oi 
impair  any  legal  right  of  the  plaintiff.     The  mortgage  die 
not  confer  any  such  authority,   and  the  consent  of  everj 
bondholder  could  not  do  so.   Their  duty  to  the  bondholders  wai 
to  them  severally,  and  they  were  not  at  liberty  to  follow  tin 
advice  or  wishes  of  the  majority,  being  still  liable  to  the  minor, 
ity  for  a  faithful  administration  of  their  trust.     {Sturges  v. 
Knapp^  6\.  Vt.  r)    With  the  motives  of  the  plaintiff  we  are 
not  concerned,  while  he  has  legal  rights  which  have  been  dis- 
regarded and  which  his  trustees'  action  threatens  to  disregard. 

The  argument  that  these  preferred  bonds  worked  no  harm 
to  the  original  bondholders  I  do  not  regard  as  sound.  They  do 
not  equitably  represent  debts  which  are  entitled  to  priority  of 
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payment.  Their  issue,  and  payments  upon  them  of  interest 
and  of  principal,  are  not  within  the  terms  of  the  original  first 
mortgage,  which  represents  the  contract  between  company, 
trustees  and  the  holders  of  bonds,  and  are  distinct  departures 
from  that  contract.  All  that  instrument  contemplated,  in  the 
event  of  the  application  of  the  proceeds  of  land  grant  sales  to 
the  payment  of  interest  when  needed  by  the  company,  was 
that  an  income  bond  should  be  given  by  the  company  to  the 
trustees,  ultimately  to  be  redeemed  by  the  issuing  of  bonds  of 
the  company  secured  by  a  second  mortgage.  It  is  plain  that 
the  possession  by  the  trustees  of  such  an  income  bond,  the 
interest  on  which  was  payable  before  payments  to  the  stock- 
holders, operated  as  amply  as  a  security  for  the  first  mortgage 
bondholders  ae  they  could  possibly,  in  the  nature  of  the  exi- 
gency, expect. 

I  have  discussed  these  questions  more  at  length  than  I  had 
intended  and,  perhaps,  more,  in  view  of  the  elaborate  opinion 
of  Judge  Finch,  than  was  absolutely  necessary,  and  I  shall  add 
no  more.  I  concur  in  Judge  Finch's  opinion  upon  all  matters 
which  I  have  not  touched  upon  here,  and  I  agree  in  his  conclu- 
sion that  the  judgment  and  order  appealed  from  should  be 
afiSrmed. 

Danforth  and  Peokham,  J  J.,  concur  for  affirmance  of  judg- 
ment ;  ItuGBR,  Ch.  J.,  Earl  and  Andrews,  JJ.,  dissent ;  the  two 
latter  on  the  ground  that  the  point  that  the  contractors  were 
bound  by  their  contract  to  pay  the  interest  coupons  as  their  own 
debt  is  contrary  to  the  specific  finding,  which  is  supported  by 
evidence,  and  that  it  is  manifestly  improper  to  affirm  the  judg- 
ment on  a  question  of  fact  contrary  to  the  findings. 

All  concur  for  dismissal  of  appeal  from  order. 

Judgment  affirmed  and  appeal  from  order  dismissed. 
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George  B.  Abbott,  Public   Administrator,  with  the  Will 
Annexed,  Appellant,  v.  John  F.  Jambs,  Respondent. 

It  seenu  the  courts  will  not  compel  the  specific  performance  by  the  pur- 
chaser, of  a  contract  for  the  purchase  of  real  estate, where  the  validity  of 
the  vendor's  title  depends  upon  a  doubtful  question  of  law,  where  others 
having  rights,  dependent  upon  the  same  question,  are  not  parties  to  the 
action. 

B.  died,  leaving  no  parent,  child  or  descendant  him  surviving,  but  leaving 
a  widow  and  certain  heirs-at-law.  By  his  will  he  gave  to  his  wife  the 
use  of  all  his  estate  during  her  life  or  widowhood,  the  remainder  to  three 
charitable  societies  named.  Then  followed  this  clause:  "  Should  any  of 
the  property  hereby  devised  to  said  three  societies,  upon  the  death  or 
remarriage  of  my  said  wife,  consist  of  real  estate,  I  direct  my  executor 
herein  named  to  sell  the  same  and  divide  the  proceeds  between  the  said 
three  societies."  Plaintiff,  as  administrator,  with  the  wiU  annexed,  after 
the  death  of  the  widow,  contracted  to  sell  the  real  estate  to  defendant,who 
refused  to  complete  the  purchase.  In  an  action  to  compel  specific  perform- 
ance, the  complaint  alleged  that  B.  left  no  personal  estate,  but  died  seized 
of  the  real  estate  in  question ;  defendant  demurred .  Held,  that ,  as  under  the 
statute  (Chap.  860,  Laws  of  1860),  the  testator  could  not  give  to  the  charita- 
ble societies  more  than  one-half  of  his  property,  the  other  half  was  not 
disposed  of  by  the  will;  that  the  question  as  to  whether  the  failure  of  the 
attempted  legacies  beyond  one-half  of  the  estate  affected  or  destroyed 
the  power  of  sale  was  of  so  doubtful  a  nature  it  should  not  be  determ- 
ined in  an  action  wherein  the  heirs  were  not  parties,  and  so  would  not  be 
bound  by  the  decision;  that  the  question  was  not  purely  one  of  law,  for 
while  the  facts  were  admitted  by  the  demurrer  and  so  settled  in  this  case, 
the  heirs  might  show  them  to  be  entirely  different,  and  in  case  it  appeared 
that  there  was  personal  property  sufficient  to  pay  the  shares  the  societies 
could  lawfully  take  without  resort  to  the  realty,  this  might  affect,  if  it 
did  not  control,  the  decision. 

(Argued  November  27,  1888;  decided  January  15,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  May  14,  1888,  which  affirmed  a  judgment  entered  upon 
an  order  sustaining  a  demurrer  to  the  plaintiff's  complaint. 

This  action  was  brought  to  compel  specific  performance  on 
the  part  of  defendant,  the  purchaser,  of  a  contract  to  purchase 
certain  real  estate. 
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The  complaint  alleged,  in  substance,  that  Augustine  Barker 
died  in  1877,  leaving  no  personal  property,  but  seized  of  the 
real  estate  in  question ;  that  he  left  him  surviving  no  parent, 
child  or  descendant  but  his  widow,  and  certain  nephews  and 
nieces,  his  heirs-at-law ;  that  he  left  a  last  will  and  testament, 
the  material  portion  of  which  is  as  follows : 

"  First.  I  direct  that  all  ray  just  debts  and  funeral  expenses 
be  paid. 

"  Second.  I  give  to  my  wife  all  my  household  furniture, 
including  the  clothing  of  the  family. 

"  Third.  I  give  unto  my  said  wife  during  her  life,  should 
she  remain  unmarried,  the  use  of  all  my  property,  real  and 
personal,  of  every  description,  not  hereinbefore  bequeathed. 

"  Fourth.  Upon  the  death  of  ray  said  wife  or  her  reraar- 
riage,  whichever  may  first  happen,  I  give  all  my  said  property, 
the  use  of  which  I  have  given  to  my  wife  during  her  life  or 
widowhood,  as  aforesaid,  to  the  three  following-named  societies, 
to  wit :  To  the  American  Home  Missionary  Society,  the 
Araerican  Sunday  School  Union,  established  in  the  city  of 
Philadelphia,  and  the  American  Tract  Society,  instituted  in 
the  city  of  New  York,  to  bo  equally  divided  between  the 
said  three  societies.  Should  any  of  the  property  hereby 
devised  to  said  three  societies,  upon  the  death  or  remarriage 
of  my  said  wife,  consist  of  real  estate,  I  direct  my  executor, 
herein  named,  to  sell  the  same  and  divide  the  proceeds  between 
the  said  three  societies." 

The  complaint  further  alleged  that  the  three  societies  named 
were  corporations  duly  organized  and  qualified  to  take  by 
devise  or  bequest,  but  were  within  the  provision  of  the  act 
"relating  to  wills"  (Laws  of  1860,  chap.  360).  That  of  the 
executors  named  in  the  will  the  widow  alone  qualified,  and 
upon  her  death  letters  of  administration,  with  the  will  annexed, 
were  duly  issued  to  plaintiff  as  public  administrator  of  the 
county  of  Kings.  That  plaintiff  caused  said  real  estate  to  be 
advertised  for  sale  at  public  auction,  and  on  such  sale  it  was 
duly  struck  off  to  defendant,  who  signed  the  usual  contract 
:and  terras  of  sale,  but  declined  to  complete  the  purchase. 
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Defendant  demnrred  on  the  ground  that  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

WiUiam  Ives  Washburn  for  appellant.  The  direction  in 
the  will  to  sell  the  real  estate  and  divide  the  proceeds  is  in 
itself  a  valid  power  of  sale.  (  Vincent  v.  Newhoibse^  83  N.  Y. 
505.)  The  right  to  exercise  such  power  to  sell  the  real  estate, 
passed  to  the  plaintiff  as  administrator  with  the  will  annexed. 
{MoU  V.  Ackerman,  92  N.  Y.  539.)  The  validity  of  the 
power  of  sale  is  not  affected  by  the  incapacity  of  the  residuary 
legatees  to  receive  the  entire  amount  bequeathed.  ( Vincent 
V.  NewJumse^  83  N.  Y.  505 ;  Kearny  v.  Miss,  Soc.  of  St.  Paid^ 
10  Abb.  N.  C.  274 ;  Horton  v.  McCoy,  47  N.  Y.  21 ;  Mon- 
crief  V.  Ross,  50  id.  431 ;  Uollis  v.  Drew  Theolog.  Sem., 
95  id.  166 ;  Chatnberlain  v.  Chamberlain,  43  id.  424.)  The 
title  which  the  plaintiff  tenders  to  the  defendant  is  good  and 
marketable.  {Fleming  v.  Burnham,  100  N.  Y.  1.)  Under 
the  direction  in  the  will,  the  real  estate  must  be  deemed  per- 
sonal estate  under  the  doctrine  of  equitable  conversion.  {Dodge 
V.  Pond,  23  N.  Y.  69 ;  Hatch  v.  Bassett,  52  id.  359 ;  Fisher 
V.  Banta,  66  id.  468  ;   Vincent  v.  Newhmise,  83  id.  505.) 

William  N,  Dyhman  for  respondent.  The  heirs  of  testator 
take  their  half  as  land  because  the  purpose  for  which  he 
directed  a  conversion  is  invalid  to  the  extent  of  the  heirs' 
one-half.  {Wood  v.  Cone,  7  Paige,  471 ;  Wood  v.  Keys,  8  id. 
864 ;  Chamberlain  v.  Chamberlain,  43  N.  Y.  424 ;  Chamber- 
lain V.  Taylor,  lOh  id.  185, 194.)  This  undivided  half  is  not 
subject  to  the  power  of  sale,  because  the  purpose  of  the  power 
has  failed,  and,  therefore,  the  power  has  ceased.  {Fisher  v. 
Banta,  ^Q  N.  Y.  476;  Prentice  v.  Janssen,  79  id.  478,  486.) 
There  being  a  substantial  question  as  to  the  title,  and  the  neces- 
sary parties  to  its  complete  determination  not  being  before 
the  court,  the  purchaser  ought  to  be  relieved.  {Jordan  v. 
Poillon,  77  N.  Y.  518.)  It  is  not  enough  to  show  that  upon 
the  wliole  case  presented  the  title  is  not  free  from  suspicion, 
but  is,  to  say  the  least,  doubtful.  {McCahUl  v.  HamUUm^ 
20  Hun,  388,  393.) 
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Finch,  J.  The  majority  of  the  court  are  of  opinion  that 
the  question  upon  which  the  validity  of  the  purchaser's  title 
depends  is  so  doubtful  that  we  ought  not  to  decide  it,  and 
compel  an  acceptance  of  the  deed  in  the  absence  of  and  with- 
out hearing  the  heirs-at-law  whose  rights  depend  upon  the 
same  question.  We  have  acted  upon  that  basis  many  times ; 
generally,  it  is  true  where  the  doubt  arose  upon  the  facts,  but 
sometimes,  I  think,  where  the  questioH  was  one  of  law.  (Jordan 
V.  PoiUon,  77  N.  Y.  518 ;  Fleming  v.  Bumham,  100  K  Y.  8.) 
The  ultimate  inquiry  here  presented  is  whether  the  power  of 
sale  given  by  the  will  failed  as  to  so  much  of  the  real  estate 
as  could  not  pass  to  the  three  charitable  societies  named  as 
legatees  in  the  will.  The  testator  gave  to  his  wife  during  her 
life  or  until  her  remarriage  the  use  of  all  his  property,  real 
and  personal.  He  had  no  children,  and  his  only  heirs-at-law 
were  nephews  and  nieces.  Upon  the  death  or  remarriage  of 
his  wife  he  gave  the  whole  of  his  property  to  the  three  soci- 
eties named,  and  then  provided  that  if  at  the  date  of  the  dis- 
tribution any  of  his  property  should  consist  of  real  estate  that 
should  be  sold  and  converted  into  money  and  the  proceeds 
divided  among  the  sociQties.  It  is  conceded  that,  by  force  of 
chapter  360  of  the  Laws  of  1860  the  testator  could  not  give 
to  the  charitable  societies  more  than  one-half  of  his  property, 
so  that  the  half  which  they  could  not  take  was  undisposed  of 
by  the  will. 

Two  opposite  theories  have  been  argued  as  solutions  of  the 
difficulty.  The  courts  below  have  held  that  the  absolute  title 
to  one-half  of  the  estate  vested  in  the  testator's  heirs^t-law 
and  the  purpose  of  the  power  having  failed  as  to  that  half  the 
direction  to  seli  fell  to  the  same  extent  and  the  title  of  the 
heirs  became  freed  from  its  incumbrance.  This  view  assumes 
that  the  power  of  sale  was  given  solely  for  convenience  of 
division  among  the  three  societies.  But  the  appellants  contend 
that  the  failure  of  the  attempted  legacies  beyond  one-half  of 
the  estate  does  not  affect  or  destroy  the  power  of  sale ;  that 
such  power  was  both  absolute,  imperative  and  independent ; 
that  it  was  supported  by  the  peremptory  mandate  of  the  tee- 
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tator  and  not  by  some  ulterior  purpose  to  which  it  was  acces- 
sary or  a  necessary  or  convenient  incident ;  and  that  even 
if  its  purpose  be  declared  to  have  been  to  facilitate  division 
among  the  societies,  that  purpose  has  not  wholly  failed,  and 
we  cannot  say  that  the  direction  would  have  been  withheld  if 
the  testator  had  known  that  one-half  of  his  property  would 
not  pass  under  his  will. 

Numerous  authorities  are  cited  on  both  sides  and  many 
considerations  are  advanced  not  necessary  to  be  repeated. 
While  upon  the  inquiry  involved  I  have,  perhaps,  formed  some 
decided  opinion,  I  am  obliged  to  admit  that  the  question  is 
doubtful  and  debatable,  and  justifies  the  differences  of  opinion 
which  have  arisen  among  us.  Those  differences  have  not  been 
wholly  founded  upon  questions  of  law,  but  have  rested  some- 
what upon  the  uncertain  and  undisclosed  character  of  the 
facts ;  for  while  they  are  settled  in  this  case  by  the  complaint^ 
and  demurrer,  the  heirs  may  show  them  to  be  entirely  different 
and  will  be  at  liberty  to  do  so  if  they  can. 

If,  at  the  death  of  the  testator,  they  should  show  that  only 
one-quarter  of  his  property  was  real  estate,  and  the  value  of 
that  could  be  fixed  by  proof  or  by  agreement,  the  share  going 
to  the  societies  would  be  easily  ascertained  and  payable  out  of 
the  personal  estate  without  need  of  a  resort  to  the  land,  and 
no  purpose  or  necessity  would  exist  for  the  power  of  sale. 
Possibly,  in  that  event,  the  heirs  would  have  a  right  to  hold 
their  share  in  land  by  the  exercise  of  an  option,  even  if  the 
power  of  sale  was  not  otherwise  extinguished.  But  if,  at 
testator's  death,  the  situation  was  different  and  three-quarters 
or  the  whole  of  his  estate  was  realty,  a  sale  of  the  land  would 
be  needed  for  payment  to  and  division  among  the  charitable 
societies,  and  the  argument  in  support  of  the  power  of  sale 
would  be  much  stronger.  What  the  facts  are  we  do  not 
know,  beyond  the  admission  of  the  present  parties,  and  they 
might  easily  prove  to  be  such  as  at  least  to  affect  the  decision, 
if  not  to  dictate  it.  So  that  even  if,  in  a  case  dependent  upon 
a  bare  question  of  law,  we  ought  to  decide  it,  and  adjudge  the 
title  tendered  to  be  good  or  bad,  we  have  not  before  us  a  case 
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wholly  independent  of  unknown  facts  and  certain  not  to  be 
aflEected  by  them. 

In  such  an  emergency  we  must  remember  that  if  we  force 
this  title  upon  the  purchaser,  he  may  have  to  confront  the 
heirs-at-law  in  a  future  litigation.  They  are  not  before  us 
and  will  not  be  bound  by  our  decision.  They  will  have  a 
right  to  be  heard,  both  as  to  the  facts  and  the  law,  and  since 
the  question  is  doubtful  and  quite  evenly  poised,  we  think  we 
ought  not  to  expose  the  purchaser  to  tlie  possible  risks  of  the 
situation.  We  have,  therefore,  briefly  stated  the  question 
sufficiently  to  disclose  its  general  character,  and  without  any 
argument  upon  it,  which  would  be  improper  in  view  of  our 
conclusion. 

For  the  reason  given,  and  without  deciding  the  question 
involved,  we  think  the  judgment  should  be  affirmed, 
with  costs. 

All  concur  except  Eael,  J.,  not  voting. 

Judgment  affirmed. 
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Causes  Decided  During  the  Period  Embraced  in  this 
Volume^  Which  are  Not  Reported  in  Full. 


John  W.  Masury,  Appellant,  v.  William  H.  Whiton, 
Executor,  etc.,  Respondent. 

The  award  of  aQ  arbitrator  cannot  be  set  aside  for  mere  errors  of  judg- 
ment as  to  the  law  or  facts.  If  the  arbitrator  keeps  within  his  juris- 
diction and  is  not  guilty  of  fraud,  corruption  or  other  misconduct 
affecting  his  award,  it  is  unassailable. 

(Argued  October  15,  1888;  decided  November  27,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  February  15,  1887,  which  affirmed  a  judgment  in 
favor  of  defendant  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

This  was  an  action  to  set  aside  an  award.  The  answer  set 
up  the  award  as  a  counter-claim,  asking  judgment  for  the 
amount  awarded.  The  trial  court  found  against  the  plaintiff, 
dismissed  the  compaint  and  gave  judgment  for  defendant  on 
the  counter-claim.  The  court  here,  after  a  discussion  of  the 
facts,  reach  the  conclusion  that  the  arbitrator  did  not  exceed 
his  jurisdiction  and  that  there  was  no  evidence  of  any 
misconduct  on  his  part. 

The  following  is  the  mem.  of  opinion : 

"  The  award  of  an  arbitrator  cannot  be  set  aside  for  mere 
error  of  judgment  as  to  the  law  or  facts  of  the  case  submitted 
to  him.  If,  in  making  his  award,  he  keeps  within  his  jurisdic- 
tion and  is  not  guilty  of  fraud,  corruption  or  other  misconduct 
affecting  his  award,  then  his  award  is  unassailable.     {Perkins 
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V.  Giles,  50  K  Y.  228 ;  Morris  River  Coal  Go.  v.  SaU 
Go,,  58  id.  667 ;  Fudicka/r  v.  Qvardian  Mutual  Life  Ins. 
Go.,  62  id.  392)." 

John  L,  Hill  for  appellant. 

Moody  B,  Smith  for  respondent. 

EiLBL,  J.,  reads  for  affirmance. 

All  concur.  ^ 

Judgment  affirmed. 


In  the  Matter  of  the  Application  for  Letters  of  Administra- 
tion on  the  Goods,  Chattels  and  Credits  of  David  Walkeb 
Williams,  Deceased. 

(Argued  October  19,  1838;  decided  November  37,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  March  31,  1887, 
which  affirmed  a  decree  of  the  surrogate  of  the  county  of 
New  York  granting  letters  of  administration  to  the  mother 
of  the  decedent,  a  non-resident. 

Thomas  Jackson  for  appellant. 

William  Allen  Butler  for  respondent. 

Agree  to  affirm  on  authority  of  In  re  Page  (l07  N.  T.  266). 
All  concur. 
Order  affirmed. 


Cornelia  M.  Biden  et  al..  Respondents,  v,  Edwabd  F.  Jamss, 
Impleaded,  etc..  Appellant. 

(Argued  October  26,  1888;  decided  November  27,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  November  19, 1886,  which  affirmed  a  judgment 
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in  favor  of  plaintiffs,  'entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

T.  F.  Hamilton  for  appellant. 

Henry  H  Man  for  respondents. 

Agree  to  afl5rm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


JuiJEN  T.  Davdbs,  as  Receiver,  etc.,  Respondent,  v.  James  D. 
Fish  et  al..  Appellants. 

(Argued  November  27,  1888;  decided  December  4,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  January  3, 1888, 
which  reversed  an  order  of  Special  Term  allowing  certain 
parties  to  intervene  and  defend  herein. 

O.  TT.  OotheriU  for  appellants. 

James  Byrne  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 

The  National  Iron  Bane,  Respondent,  v.  Patrick  Fabrellt, 

Appellant. 

(Argued  October  18,  1888;  decided  December  4,  1888.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  General 
Term  of  the  Court  of  Common  Pleas  in  and  for  the  city  and 
county  of  New  York,  entered  on  an  order  made  January  14, 
1887,  which  affirmed  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York,  affirming  a  judgment  in  favor  of 
plaintiff. 
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ir.  C.  Beeoker  for  motion. 

Ahhett  (&  Fuller  opposed. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


George  E.  Fuechsel,  Respondent,  v.  Anna  Bellesheim  et  al., 

Appellants. 

(Argued  October  16,  1888;  decided  December  4,  1883.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Gen- 
eral Term  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, entered  upon  an  order  which  affirmed  a  judgment  of 
Special  Term  in  favor  of  plaintiff. 

Flamen  B,  Candler  for  motion. 

Henry  H.  Davis  opposed. 

The  following  is  the  mem,  of  decision : 

"  It  does  not  appear  that  notice  of  this  motion  was  served 
on  the  infants  or  their  guardian  or  attorney,  and  for  that 
reason,  as  to  them,  it  is  denied.  As  to  the  adult  appellant  the 
motion  is  granted,  without  costs." 

All  concur. 

Ordered  accordingly. 


George  W.  Glynn,  Administrator,  etc.,  Appellant,  i;.  The 
Seaman's  Bank  foe  Savings  in  the  City  of  New  Yobk, 
Respondent. 

(Submitted  November  27,  1888;  decided  December  4,  1888.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
General  Tenn  of  the  Court  of  Common  Fleas  in  and  for  the 
city  and  county  of  New  York,  made  May  12,  1887,  which 
affirmed  a  judgment  of  the  General  Term  of  the  City  Court 
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of  New  York  reversing  a  judgment  for  plaintiff  entered  on 
the  verdict  and  dismissed  the  complaint. 

Strong  cfe  Cad/voalader  for  motion. 

Raphael  J,  Moses  opposed. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


Augustus  Ross,   as  Executor,   etc.,   et  aL,   Respondents,  v. 
De  Witt  A.  Gleason,  et  aL,  Appellants. 

The  General  Term  has  power  to  amend  an  order  of  reversal  so  as  to  sliow 
that  the  reversal  was  upon  the  facts,  although  an  appeal  has  been  per- 
fected and  a  return  made  to  this  court,  and  the  order  as  amended  may 
be  attached  to  the  return. 

(Argued  November  27,  1888;  decided  December  4,  1888.) 

Motion  to  amend  an  order  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  made  at  the 
April  Term,  1887,  which  reversed  a  decree  of  the  surrogate 
of  Chenango  county  denying  probate  to  a  codicil  to  the  last 
will  and  testament  of  Alexander  Foster,  deceased,  plaintiffs 
testator.  The  motion  was  referred  back  and  the  return  herein 
to  the  General  Term,  and  that  a  motion  may  then  be  made  to 
amend  the  order  of  reversal  by  inserting  after  the  words  "  is 
hereby  reversed"  the  words  "on  questions  of  fact  and  law." 

Solomon  Bundy  for  motion. 

Albert  F.  Gladding  opposed. 

The  following  is  the  mem,  of  decision : 

"  Motion  denied,  without  costs,  upon  the  ground  that  the 
General  Term  have  power  to  entertain  a  motion  to  amend 
their  order,  which,  if  done,  may  be  attached  to  the  return  in 
this  court." 

All  concur. 

Motion  denied. 
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Philip  Deobold,  as  Executor,  etc.,  Respondent,  t;.  Frederick 
Oppermann,  Jr.,  et  al.,  Appellants. 

This  case  presented  the  same  questions  and  was  argued  and 
decided  with  Deobcld  v.  Oppermomn,    {Ante^  p.  531.) 


The  People  ex  rel.  Andrew  MoClintock,  Appellant,  v- 
Stephen  B.  French  et  aL,  Com'rs,  etc..  Respondents. 

(Argued  November  27,  1888;  decided  December  11, 1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  January  23, 1888, 
and  an  order  amending  the  same  made  March  10, 1888,  which 
affirmed  the  proceedings  of  the  Police  Board  of  the  city  of 
New  York  dismissing  the  relator  from  the  force. 

Zouis  J.  Grant  for  appellant. 

D.  J,  Dean  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Orders  affirmed.' 


John  S.  Barry,  Respondent,  v,  J.  Frank   Calder   et  al., 
Impleaded,  etc..  Appellants. 

(Argued  November  27,  1888,  decided  December  11,  1888.) 

Appeal  from  order  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  May  1 8,  1888, 
which  affirmed  an  order  of  Special  Term  denying  a  motion  to 
set  aside  an  order  of  arrest. 

fO.  B,  WMmgton  for  appellants. 

C.  S,  McCheaney  for  respondent. 

Agree  to  affirm  order ;  no  opinion. 
All  concur. 
Order  affirmed. 
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Henbt  C.  Hbndebson,  Respondent,  v.  The  Commeboial 
Advebtiseb  Association,  Appellant. 

(Argued  November  27,  1888;  decided  December  11,  1888.) 

Appeal  from  an  interlocutory  judgment  of  the  General 
Term  of  the  Supreme  Court  in  the  second  judicial  department, 
entered  upon  an  order  made  December  13, 1887,  which  reversed 
a  judgment  entered  upon  an  order  sustaining  a  demurrer  to 
the  complaint  herein  and  gave  defendant  leave  to  withdraw  the 
demurrer  and  answer. 

Charles  0.  Brewster  for  appellant. 

William  C  Beddy  for  respondent. 

Agree  to  affirm  judgment ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Elizabeth  Phillips,   Administratrix,   etc..   Respondent,  v. 
The  Tboy  and  Boston  Raileoad  Company,  Appellant. 

(Argued  December  8,  1888;  decided  December  11,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  November  30, 1886,  which  affirmed  a  judgment  entered 
upon  a  verdict  in  favor  of  plaintiff. 

Edgar  L,  Fursmam,  for  appellant. 

jE!  C(yu7itryman  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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John  Spickebman,  Bespondent,  v.  Adam  MoCHssmBT,  as 
Executor,  etc.,  Appellant. 

(Argued  December  4,  1888;  decided  December  11,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  the  third  Tuesday  of  November,  1886,  which  affirmed 
a  judgment  in  favor  of  plaintiff  entered  upon  the  report  of 
a  referee. 

The  prominent  points  presented  in  this  case  were  disposed 
of  on  the  ground  that  they  related  to  questions  of  fact,  as  to 
which  there  was  evidence  suflScient  to  justify  the  findings,  and 
so  that  the  decision  of  the  court  below  was  conclusive.  Other 
objections  were  disposed  of  on  the  ground  that  they  were  not 
raised  on  the  trial, 

Edgar  Z.  JPhrsman  for  appellant. 

G.  B.  WeUmgton  for  respondent. 

Danforth,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Mart  FrrzoERALD,  Administratrix,  etc..  Respondent,  v.  The 
City  of  Binohamton,  Appellant. 

(Argued  November  28,  1888;  decided  December  18,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an 
order  made  April  20, 1886,  which  affirmed  a  judgment  entered 
upon  a  verdict  in  favor  of  plaintiff.  # 

A.  D,  Wales  for  appellant. 

Ed/mv/nd  0^  Connor  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


CAUSES  NOT  REPORTED  IN  PULL.  687 

In  the  Matter  of  the  Personal  Estate  of  Elizabeth  R.  West, 

Deceased. 

(Argued  November  28,  1888;  decided  December  18,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  April  20, 1886,  which  affirmed  a  decree  of  the  surrogate 
of  Oneida  county  revoking,  as  to  Mary  R.  Jones,  letters  of 
administration  issued  to  her  and  one  Joseph  E.  West  upon  the 
goods,  chattels  and  credits  of  Elizabeth  R.  West,  deceased. 

D.  C,  Stoddard  for  appellant. 

WiUiam  Kernan  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


In  the  Matter  of  the  Accounting  of  Mary  R.  Jones,  as 
Administratrix,  etc. 

(Argued  December  3,  1888;  decided  December  18,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  May  1,  1886,  which  affirmed  so  much  of  a  decree  of  the 
surrogate  of  Oneida  county  settling  the  accounts  of  Mary  R. 
Jones,  as  administratrix  of  the  estate  of  Elizabeth  R.  West, 
deceased,  as  allowed  her  costs,  expenses  and  counsel  fees  in 
proceedings  to  remove  her  as  administratrix. 

WiUiam  Kernan  for  appellant. 

D.  C.  Stoddard  for  respondent. 

"  Agree  to  dismiss  appeal,  with  costs,  on  the  ground  that  the 
allowance  was  discretionary ; "  no  opinion. 
All  concur. 
Appeal  dismissed. 
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The  People  ex  rel.  Cabl  Sohurz  et  al.,  Appellants,  v. 
Frederick  Cook,  Secretary  of  State,  etc..  Respondent. 

(Argued  December  11,  1888;  decided  December  18, 1888.) 

Motion  to  amend  remittitur  by  stating  therein  the  grounds 
of  the  decision  upon  papers  showing  the  intent  of  the  relator 
to  appeal  to  the  Supreme  Court  of  the  United  States. 

George  Zabriskie  for  motion. 

Charles  K  Tabor^  attorney-general,  opposed 

"  Agree  to  deny  motion  on  the  ground  that  the  relator  can 
procure  the  transmission  of  a  duly  authenticated  copy  of  the 
opinion  of  the  court  with  the  record  for  use  by  the  United 
States  Supreme  Court." 

All  concur. 

Motion  denied. 


David  Kahnwieler,  Respondent,  v.  Andrew  J.  SMrrH, 
Executor,  etc..  Appellant. 

(Submitted  December  10,  1888;  decided  December  21,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  February  7, 1887,  which  modified 
a  judgment  in  favor  of  plaintiff  by  excluding  therefrom  the 
costs  of  the  trial,  and  affirmed  the  judgment  thus  modified. 

Butler^  StiUman  <&  EhMard  for  appellant. 

George  H.  Yeaman,  and  George  F,  Murra/y  for  respondent. 

Agree  to  affirm;  no  opinion. 
All  concur. 
Judgment  affirmed. 


PROCEEDINGS 
COURT   OF   APPEALS 

IN  BBFXBXNCB  TO  THS  DEATH  OF 

EDWIN  O.  PERRIN, 

Latb  Clsrk  of  baid  Court, 

Who  Died  Wednesday,  December  lOTHy  1888. 


In  Coubt  of  Appbals,  ) 

Albany,  N.  Y.,  December  21,  1888.  ( 

The  court  directs  an  entry  on  the  minutes  of  the  death  of 
Edwin  O.  Pbrrin,  Esq.,  for  more  than  eighteen  years  the 
faithful  clerk  of  this  court,  in  which  position  he  commended 
himself  to  the  approval  of  the  bench  and  bar,  esteemed  by 
all  who  knew  him  for  his  manly  and  attractive  qualities.  His 
death  is  sincerely  mourned  and  the  court  on  this  sad  occasion 
tender  to  his  family  its  sincere  sympathy. 
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ABATEMENT   AND    REVIVAL. 

1.  Although  under  the  Code  of  Civil 
Procedure  (§  755),  an  action  in  no 
case  abates  by  the  death  of  a  party 
where  the  cause  of  action  survives, 
as  an  application  to  the  court  is 
necessary  to  authorize  its  revival 
or  continuance,  the  court  may,  on 
the  ground  of  inexcusable  laches, 
and,  where  otherwise  irreparable 
injury  will  be  suffered  by  the 
opposite  party,  deny  the  applica- 
tion; the  ri^ht  to  a  continuance  of 
the  action  is  not  of  so  absolute  a 
nature  as  to  preclude  the  court,  in 
the  exercise  of  a  legal  discretion, 
from  denying  it.     I4f<m  v.  Panrk. 

850 

2.  It  seems  that  where  a  cause  of 
action  survives,  the  plaintiff  upon 
the  death  of  a  defendant  may  be 
entitled  to  a  continuance  under  said 
provision,  although  the  circum- 
stances do  not  brin^  the  case  within 
any  of  the  provisions  subsequent 
to  the  one  above  referred  to  (§§  767, 
758,  759),unless  laches  is  a  sufficient 
answer  to  his  motion.  Id, 

8.  This  action  was  commenced  in 
1877  to  recover  damages  for  alleged 
fraud  and  conspiracy.  In  1878,  on 
application  of  defendants  and  on 
the  ground  that  plaintiff  was  a 
non-resident,  an  order  was  made 
requiring  him  to  file  security  for 
costs  witnin  sixty  days  after  service 
of  order,  and  until  this  was  done, 
staying  all  proceedings  on  his  part, 
except  to  move  to  vacate  the  order. 

^  The  order  was  duly  served  but 
plaintiff  did  not  comply  therewith. 
Defendant  P.  died  in  1882  and  de- 
fendant B.  in  1884.  In  June,  1886, 
the  plaintiff  moved  to  revive  and 
continue  the  action  against  the  per- 
sonal representatives"  of  said  de- 
fendants and  to  be  relieved  Jrom  his 


default  and  failure  to  file  a  bond. 
It  was  shown  in  opposition  that 
said  defendants  were  material  wit- 
nesses for  the  defense,  and  that 
numerous  other  important  wit- 
nesses had  died  since  the  stay  of 
proceedings,  by  reason  of  which 
the  defense  would  be  greatly 
prejudiced.  Edd^  that  the  motion 
was  properly  denied  for  laches.  Id. 

4.  B.  was  at  his  death  a  resident  of 
the  state  of  Vermont.  Lettera 
of  administration  on  his  estate 
were  issued  in  that  state,  but  no 
letters  ancillary  or  original  have 
been  issued  in  this  state.  Held, 
that,  conceding  the  provision  of 
said  Code  (§  757),  requiring  the 
court  on  motion  to  allow  or  com- 
pel an  action  to  be  continued  in 
case  of  the  death  of  a  sole  plaintiff 
or  sole  defendant,  precluded  the 
court  from  denying  such  a  motion 
(as  to  which,  quoBre),  it  had  no 
application  here,  as  defendant  P. 
was  not  sole  defendant,  and  B., 
who  upon  the  death  of  P.  became 
sole  defendant,  was  alone  within 
that  provision,  and  over  his  ad- 
ministrator the  court  had  no  juris- 
diction. Id. 


ACCOUNTS. 

Plaintiff's  complaint  in  an  action 
in  a  court  of  record  contained 
seven  causes  of  action,  aggregating 
1552.50,  besides  interest.  The  an- 
swer, besides  a  general  denial,  set 
up  two  counter-claims,  aggregating 
$561.26,  besides  interest.  These 
grew  out  of  transactions  in  no  way 
connected  with  plaintiff's  causes  of 
action,  and  had  not  in  any  way  been 
aoplied  by  the  parties  in  reduction 
01  plaintiff's  claim.  Upon  the  trial 
the  parties  gave  evidence  in  support 
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of  each  of  their  respective  claims. 
The  jury  brought  in  special  find- 
ings for  the  plaintiff  on  three  of 
the  causes  of  action  amounting  to 
$^7.84,  and  for  defendant  on  one 
of  his  counter-claims  $681.26;  bal- 
ance in  favor  of  plaintiff  |28.5i>. 
Under  the  direction  of  the  trial 
court  they  rendered  a  general  ver- 
dict for  the  plaintiff  for  $28.50. 
Held,  that  the  causes  of  action  and 
counter-claim  so  established  were 
subsisting  accounts  between  the 
parties  within  the  meaning  of  the 
provision  of  the  Code  of  Civil  Pro- 
cedure (§  2868,  subd.  4),  declaring 
that  a  justice  of  the  peace  shall  not 
take  cognizance  of  a  civil  action 
**  where  in  a  matter  of  account,  the 
sum  total  of  the  accounts  of  both 
parties,  proved  to  the  satisfaction 
of  the  justice,  exceeds  $400." 
Sherry  v.  Gary.  514 


ACCOUNTING. 

1.  An  executor  has  no  authority  to 
credit  in  his  accounts  items  not  con- 
stituting a  legal  charge  against  the 
fund  in  his  hands.    In  re  Selleek. 

284 

S.  Credits,  therefore,  for  payment  of 
taxes  not  a  lien  on  prop^ertv  of  the 
testator  at  the  time  of  his  death,  or 
on  property  not  owned  by  the  tes- 
tator, and  credits  for  payments 
made  by  the  executor,  by  request 
of  heirs,  and  for  which  the  estate 
was  not  liable,  are  improper  and 
may  not  be  allowed  upon  settlement 
of  the  executor's  accounts.         Id. 

8.  Upon  settlement  of  the  accounts 
of  an  executor,  the  surrogate  dis- 
allowed a  credit  of  $62.50,  claimed 
to  have  been  paid  to  a  surrogate 
many  years  previously.  The  sur- 
rogate disallowed  it  because  there 
was  neither  a  voucher  nor  a  suffi- 
cient explanation  for  the  pajrment. 
The  General  Term  of  the  Supreme 
Court  allowed  the  credit.  Held, 
error.  Id. 

4.  The  executor,  under  a  power  of 
sale  contained  in  the  will,  sold  a  lot 
to  D.  No  debit  for  the  purchase- 
money  was  made  in  his  account. 
The  executor  explained  that  the 


payment  was  made  by  withholding 
from  D.  moneys  coming  to  him 
from  the  trust  estate.  HSd,  that  it 
should  have  been  entered  in  the  ac- 
counts; and  that  m  was  properly 
charged  therewith  by  the  surrogate. 

Id. 

5.  An  executor  was  charged  with 
moneys  received  from  heirs  to  pay 
a  mortgage  upon  the  testator  s  real 
estate.  Sela,  in  the  absence  of  evi- 
dence that  the  executor  withheld 
or  appropriated  the  money,  he  was 
not  properly  charged  with  interest 
thereon.  Id. 

6.  On  settlement  of  the  accounts  of 
a  testamentary  trustee  tbo  claim  of 
an  administrator,  with  the  will  an- 
nexed ,  to  commiiMions  was  rejected, 
and  the  question  as  to  his  nght  to 
commissions  reserved  until  his  ac- 
counting as  administrator.  Held, 
no  error.    In  re  PaUm,  480 


ACTS  OF  CONGRESS. 

This  state  having,  by  act  of  its 
legislature  (Chap.  460,  Laws  of 
1868),  accepted  the  grant  of  land 
made  to  it  bv  the  act  of  congress 
"  donating  the  public  lands  to  the 
several  states  and  territories  which 
may  provide  colleges  for  the  benefit 
of  agriculture  and  the  mechanic 
arts'^(Chap.  130,  U.  S.  Laws,  1862) 
as  a  compliance  on  its  part^  with 
one  of  the  conditions  of  the  ffrant, 
chartered  said  university.  In  the 
charter  tlie  income,  revenue  and 
avails  received  from  the  invest- 
ment of  the  proceeds  of  the  sale 
of  the  land  scrip  were  appropriated 
to  the  university  and  were  to  be 
paid  over  to  its  trustees.  In  1866 
Uie  legislature  passed  an  act 
(Chap.  481,  Laws  of  1866),  author- 
izing the  comptroller  to  sell  the 
scrip  at  not  less  than  thirty  cents 
per  acre  to  the  trustees  of  said 
university;  in  case  said  trustees 
did  not  contract  for  the  purchasoi 
then  the  same  was  to  be  sold  by 
the  commissioners  of  the  land 
office  to  any  person  or  persons. 
The  sale  in  either  case  to  be  on 
condition  and  under  an  agreement 
with  the  purchaser  that  the  net 
avails  of  the  sale  of  the  scrip,  or 
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of  the  lands  located  under  it, 
should  be  paid  over  and  devoted 
to  the  purposes  of  said  university. 
The  trustees  having  failed  to  pur- 
chase, said  commissioners  entered 
into  a  contract  with  C.  for  the 
purchase  by  the  latter  of  the  scrip 
then  undisposed  of.  By  the  agree- 
ment C.  contracted  to  purchase 
at  thirty  cents  per  acre,  to  be 
paid  on  delivery  of  the  scrip,  to 
locate  and  sell  the  land  and  pay 
the  net  proceeds,  less  the  amount 
paid  into  the  state  treasury.  From 
such  net  proceeds  it  was  a^eed 
that  a  sum  equal  to  an  additional 
thirty  cents  per  acre  should  be 
added  to  and  form  part  of  the 
fund  known  as ^  the  "College 
Land  Scrip  Fund,"  and  that  the 
remainder  should  constitute  a 
separate  fund  to  be  known  as  the 
"  Cornell  Endowment  Fund," 
which  should  *'be  the  property 
of  the  Cornell  University,"  the 
principal  thereof  to  remain  for- 
ever unimpaired,  the  income  to 
be  annually  appropriated  by  the 
legislature  and  paid  over  to  the 
trustees  of  said  university.  Sub- 
sequently, under  an  agreement 
between  C.  and  the  university, 
made  with  the  consent  of  the 
comptroller  and  the  said  com- 
missioners, C.  conveyed  to  the 
university  all  the  rights  and 
interests  he  had  acquired  under 
the  said  contract  and  the  uni- 
vcrsitv  assumed  his  place.  Pur- 
suant to  the  act  of  1880  (Chap. 
317,  Laws  of  1880),  directing  it, 
the  legislature  transferred  to  the 
university  the  moneys  and  secur- 
ities constituting  the  "Cornell 
Endowment  Fund."  Heldy  that 
the  agreement  between  the  com- 
missioners and  C,  was,  in  effect,  a 
sale  by  the  state  of  the  scrip  at 
thirtjr  cents  per  acre,  with  an 
additional  thirty  cents,  if  so  much 
should  be  realized  upon  sale  by 
the  vendee;  and  upon  the  transfer 
to  him  he  became  the  legal  owner; 
that  the  residue  of  the  proceeds, 
agreed  to  be  paid  into  the  state 
'  treasury  was  to  be  so  paid,  not  as 
part  of  the  purchase-price,  but  as 
profits  and  as  the  property  of  the 
university ;  that  said  agreement 
was  fully  authorized  by  the  said 
act  of  1866;  that  neither  said  act 
nor  the  agreement  was  in  contra- 


vention of  the  act  of  congress; 
that  the  university  by  the  transfer 
from  and  its  agreement  with  C, 
and  by  receiving  the  mon^s  and 
securities  of  the  Cornell  Endow- 
ment Fund,  by  virtue  of  the  act 
of  1880,  became  the  owner  of  this 
fund  and  was  not  a  debtor  of  the 
state  on  account  thereof;  and  that 
therefore  the  property  which  thus 
came  into  the  possession  of  the 
university  was  held  by  it  within 
the  meaning  of  its  charter,  and  so 
was  to  be  included  in  estimating 
the  amount  of  property  held  by 
it  at  the  time  of  the  bequest. 
In  re  McOrato  66. 


ADVANCEMENT. 

The  will  of  R.  gave  his  residuary 
estate  to  five  beneficiaries,  his  four 
children  and  a  college,  in  unequid 
proportions,  two  chilaren  to  whom 
advances  had  been  made  prior  to 
the  making  of  any  will  by  the 
testator  receivinir  less  than  the 
others.  The  will  provided  that 
"any  moneys  or  indebtedness" 
that  should  appear  upon  the  tes- 
tator's inventories  or  books  of  ac- 
count charged  as  "due  him  from 
any  of  said  beneficiaries  during  his 
lifetime  as  an  outstanding  or  unset- 
tled account"  at  the  tione  of  his 
decease  should  be  considered  as 
forming  part  of  his  estate,  and  a 
discharge  thereof  by  his  executors, 
should  be  considered  as  so  much 
payment  and  should  be  deducted 
from  the  share  of  such  beneficiary, 
but  without  interest,  unless  some 
obligation  "  securing  such  indebt- 
edness" should  be  found  among 
the  testator's  assets  upon  which  in- 
terest had  been  paid  or  charged,  in 
which  case  it  was  declared  "  the 
said  indebtedness  shall  continue  to 
be  charged."  It  was  alsodeclar«i 
that  any  moneys  which  should  aj)- 
pear  in  his  books  charged  to  either 
of  said  beneficiaries  "  to  a  furni- 
ture or  allowance  account "  should 
not  be  debited  to  such  beneficiary 
on  settlement  of  the  testator's 
estate,  but  should  be  "considered 
as  a  gift. "  Held,  that  the  provision 
directing  a  deduction  for  indebted- 
ness contemplated  an  actual  in- 
debtedness which  might  have  been 
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enforced  by  the  testator  in  his  life- 
time, and  so  did  not  include  the 
advances  above  mentioned,  which 
were  entered  in  his  books  and 
charged  to  said  children  as  ad- 
vances, and  in  his  inventories  up 
to  the  time  of  the  execution  of  a 
will  as  "  unavailable  assets,"  al- 
though included  as  part  of  the 
estate  "  for  distribution  ;"  it  ap- 
pearing that  in  subsequent  inven- 
tories they  were  not  so  included. 
In  re  Bobert,  372 


AMENDMENT. 

The  (General  Term  has  power  to 
amend  an  order  of  reversal  so  as 
to  show  that  the  reversal  was  upon 
the  facts,  although  an  appeal  has 
been  perfected  and  a  return  made 
to  this  court,  and  the  order  as 
amended  may  be  attached  to  the 
the  return.     Ron  v.  Oleason.     683 


ANTE  NUPTIAL  AGREEMENT. 

1.  In  an  ante-nuptial  agreement,  both 
the  parties  to  which  were  persons 
of  large  means,  after  clear  and  defi- 
nite provisions  had  been  made  as 
to  the  interest  each  should  take  in 
the  property  of  the  other  during 
life  and  after  the  death  of  the  other, 
was  contained  the  following  clause: 
"All  the  furniture,  plate,  horses, 
carriages  and  other  personal  prop- 
erty in  use  by  the  parties  for  family 
purposes,  at  the  time  of  the  death  of 
either,  shall  vest  absolutely  in  the 
survivor."  The  parties  intermar- 
ried, and  F.,  the  husband,  died 
first.  In  an  action  by  the  executor 
of  the  wife  to  recover  certain  per- 
sonal property,  the  title  to  which 
he  claimed  became  vested  in  the 
wife,  held,  that  the  clause  included 
such  property  as  they  both  had 
been  accustomed  to  use  in  their 
domestic  life,  and  the  continued  en- 
joyment of  which  was  essential  to 
the  personal  comfort  and  conveni- 
ence of  those  habituated  to  its  daily 
use  J  that  it  did  not  include  property 
not  so  in  use,  or  such  as  was  employ- 
ed for  the  use  and  enjoyment  of  the 
respective  parties  individually;  nor 
did  it  include  heir-looms,  valuable 


mainly  because  of  their  relation  to 
and  association  with  the  family  of 
one  of  the  parti(  s,  by  whose  mem- 
bers it  had  been  acquired.  Gor- 
ham  V.  Fillmore.  351 

2.  Among  the  property  claimed  by 
plaintiff  was  a  large  and  very  valu- 
able library  owned  by  F.  at  his 
decease,  the  collection  of  which 
had  occupied  his  lifetime.  He  had 
held  the  office  of  President  of  the 
United  States,  and,  during  his  in- 
cumbency of  that  office,  large  addi- 
tions to  the  librarjr  were  made, 
more  or  less  associated  with  the 
office.  Held,  that  the  library  did 
not  pass  to  the  wife  under  the 
clause  in  question.  Id. 

8.  F.  owned  a  quantity  of  silverware, 
which  had  been  kept  in  a  box  in  a 
safe,  and  which  was  marked  with 
his  initials  and  those  of  other  mem- 
bers of  his  family,  and  other  silver- 
ware purchased  by  his  first  wife 
with  the  proceeds  of  a  present 
made  to  her  while  she  occupied 
the  presidential  mansion,  none  of 
which  had  been  in  ordinary  use, 
but  were  kept  in  store  by  them- 
selves. On  one  or  two  occasions 
of  public  receptions  a  few  of  the 
pieces  of  plate  had  been  used  to 
decorate  the  tables  and  rooms. 
Bdd^  that  this  silverware  was  not 
included  in  the  contract.  Id, 

4.  So,  also,  held,  as  to  a  quantity  of 
wines  acquired  by  F.  while  he  was 
president,  none  of  which,  so  far  as 
appeared,  had  ever  been  used  for 
family  purposes.  Id. 

5.  So,  also,  held,  as  to  trunks  bought 
and  used  by  F.  individually,  and 
other  personal  property  which  had, 
for  a  long  time,  been  excluded 
from  the  house  and  had  not  been 
in  use.  Id. 


APPEAL. 

1.  Where  testimony  has  been  im- 
properly received  by  the  surrogate. 
It  is  not  a  sufficient  ground  K)r  a 
reversal  of  his  decree  ''unless  it 
appears  to  the  appellate  court  that 
the  exceptant  was  necessarily  pre- 
iiidiced  thereby,"  (Code  of  Civil 
Pro.  g  2545) ;  t.  tf.,  to  authorize  a 
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reversal  it  must  appear  that  with- 
out the  improper  evidence  the  re- 
spondent would  not  have  suc- 
ceeded.    Loderv,  WhdjUey.     289 

2.  Under  the  Code  of  Civil  Pro- 
cedure (§§  2557-2559,  2570),  it  is 
within  the  discretion  of  a  surrogate, 
upon  the  settlement  of  the  accounts 
of  an  executor  or  testamentary 
trustee  to  award  costs  **  payable  by 
the  party  personally  or  out  of  the 
estate  or  fund  as  justice  requires;" 
and,  while  the  exercise  of  this  dis- 
cretion is  so  qualified  bv  the 
words  *'  as  justice  requires  as  to 
authorize  the  interposition  of  ihe 
Qeneral  Term,  where  there  has 
been  an  abuse  of  discretion  and  a 
violation  of  justice,  it  has  no  other 
power  of  review.  In  re  SeUeck,   284 

8.  When  the  General  Term  reverses  a 
surrogate's  decree,  imposing  costs 
upon  an  exeputor  or  trustee  person- 
ally, it  must  appear  in  the  order  of 
reversal  that  the  ground  therefor 
was  the  abuse  of  discretion  by  the 
surrogate;  in  the  absence  of  this 
statement,  the  order  is  not  sustain- 
able. Id. 

4.  It  seerns  the  granting  or  refusal 
of  a  motion  to  postpone  the  trial 
of  a  criminal  action  is  in  the  discre- 
tion of  the  court,  and  its  decision 
thereon,  where  there  is  no  abuse  of 
discretion,  is  not  reviewable  upon 
appeal.     Peaple  v.  Jackson.        362 

5.  The  power  of  the  court  to  order 
either  plaintiff  or  defendant  to 
furnish  a  bill  of  particulars  ex- 
tends to  all  descriptions  of  actions, 
and  the  scope  of  the  order  is  ordi- 
narily a  question  of  discretion,  and 
so  not  reviewable  on  appeal. 
Gunard  v.  FrancJdyn.  511 

6.  A  judgment  in  a  partition  suit 
directed  a  sale,  the  description  of 
the  premises,  after  giving  the  metes 
and  bounds,  closed  thus:  "  Con- 
taining thirty-one  acres,  more  or 
less."  The  notice  of  sale  con- 
tained the  same  description.  In  a 
hand-bill  issued  before  the  sale  in 
the  name  of  the  referee  appointed 
to  sell,  the  boundary  lines  were 
omitted  and  the  premises  briefly 
described  as  the  farm  of  D.  "  con- 
taining   thirty-one    acres."     The 


sale  took  place  upon  the  premises 
and  the  contract  signed  by  the 
purchaser  contained  the  words 
"  more  or  less."  He  sought  to  be 
relieved  from  his  purchase  on  the 
ground  that  when  he  bid  he  had 
one  of  the  hand-bills  in  his  pos- 
session and  believed  that  the 
premises  contained  thirty-one  acres 
when,  in  fact,  they  contained  only 
twenty-four  and  three-quarters. 
BM,  that  the  matter  was  one  rest- 
ing in  the  discretion  of  the  court 
below,  and  its  determination  was 
not  reviewable  here.  Dennerlein 
V.  Dennerlein.  518 

7.  To  authorize  the  Qeneral  Term  to 
review  the  facts  on  an  appeal  from 
a  surrogate's  decree  admitting  a 
will  to  probate,  it  is  not  essential 
that  the  surrogate's  finding  of  fact 
should  be  challenged  by  an  excep- 
tion, nor  is  any  request  to  find 
further  facts  necessary.  An  appeal 
on  the  facts,  as  well  as  on  the  law, 
is  sufiicient  to  give  the  appellate 
court  jurisdiction,  and  an  excep- 
tion to  a  finding  of  fact  is  neither 
necessary  or  proper.  Burger  v. 
Burger.  523 

8.  The  questions  which  may  be  raised 
by  exception  under  the  Code  of 
Civil  Procedure  (§  2645),  permit- 
ting an  exception  to  be  taken  to 
the  ruling  of  a  surrogate  upon  an 
issue  of  met,  are  questions  of  law. 
The  finding  of  a  material  fact 
without  evidence,  a  refusal  to  pass 
upon  a  question  of  fact,  or  to  find 
a  fact  which  the  evidence  conclu- 
sively establishes,  if  properlv  ex- 
cepted to,  raises  a  question  of  law, 
and  to  such  a  ruling  an  exception 
is  permitted  under  said  section ; 
but  it  has  no  relation  to  findings 
on  controverted  facts  or  to  refusals 
to  find  facts  not  conclusively 
established.  Id. 

9.  An  order  of  the  Qeneral  Term 
reversing,  on  the  facts,  the  decree 
of  the  surrogate  and  directing 
issues  to  be  tried  by  a  jury,  is  not 
reviewable  here.  Id. 

10.  An  order  of  Qenerai  Term,  re- 
versing a  judgment  entered  upon 
a  verdict  directed  by  the  trial  court 
and  ordering  a  new  trial.  Is  not 
resadjvdi^iataheXyfQi&ti  the  parties. 
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and  upon  an  appeal  to  this  court 
from  a  (General  Term  judgment, 
affirming  a  judgment  rendered  on 
a  second  trial,  every  question  of 
law  appearing  in  the  record  can 
be  considerea  as  if  the  Qeneral 
Term  decision  was  rendered  upon 
a  first  appeal.    Siedenbaeh  v.  IHlev. 

560 

11.  An  order  awarding  costs  to  an 
administrator,  where  he  is  not 
entitled  to  them,  is  reviewable 
here.  (Code,  §  191,  subd.  3.)  Hop- 
kins  V.  Lott.  577 

12.  An  order  of  the  Oeneral  Term 
of  the  Supreme  Court  affirming 
an  order  of  Special  Term  confirm- 
ing the  report  of  the  commissioners 
of  estimate  and  assessment  in  pro- 
ceedings to  acquire  title  to  lands 
for  the  purpose  of  establishing  a 
public  place  in  the  city  of  New 
York  under  the  act  of  18(54  (Chap. 
451,  Laws  ofl884),  is  not  review- 
able here.  Matter  Bocvrd  of  Street 
Opening,  etc,,  N,  Y  581 

18.  Such  an  order  is  not  made  ap- 
pealable, on  the  ground  that  its 
effect  is  to  overrule  the  objections 
of  the  landowners  and  their  re- 
quest that  the  proceedings  be  dis- 
continued, where  it  does  not  appear 
by  the  record  that  any  order  was 
made  upon  the  objections  and 
request,  either  independently  or 
embodied  in  the  order  made;  only 
the  order  made  and  appealed  from 
can  be  considered.  Id. 

14.  Under  the  amendmmit  of  the 
section  of  the  Code  of  Civil  Pro- 
cedure making  provision  for  the 
trial  by  jury  of  controverted  ques- 
tions of  fact  arising  in  proceeding 
in  Surrogate's  Court  (§  2547)  made 
in  1886  (Chap.  119,  Laws  of  1886), 
which  authorizes  the  surrogate  of 
the  county  of  New  York,  in  his 
discretion,  to  transfer  to  the  ( lourt 
of  Common  Pleas  proceedings  for 
the  probate  of  a  will,  for  the  pur- 
pose of  having  the  issues  of  fact 
therein  tried  by  a  jury,  and  pro- 
vides for  the  review  of  the  veniict 
of  a  jury,  this  court  is  not  given 
jurisdiction,  on  appeal  to  it  from 
an  order  of  the  (Jeneral  Term 
affirming  the  verdict,  to  review  the 


Questions  of  fact  for  the  purpose  of 
aetermining  whether  the  verdict 
was  against  the  weight  of  evidence; 
its  jurisdiction  is  limited  to  the  re- 
view of  questions  of  law.  (§  1SS7.) 
In  re  WiU  of  BuU.  634 

15.  P.,  plaintiff's  intestate,  prepared 
the  general  plans  and  specifications 
for  the  construction  of  a  house  for 
defendants  under  an  oral  agree- 
ment between  them.  After  afl  the 
work  called  for  had  been  donexmd 
paynients  had  been  made  thereon, 
a  writing  was  signed  by  the  parties 
in  which,  after  an  acknowledgment 
of  receipt  by  P.  of  the  amount  paid, 
it  was  slated  that  this  left  *'  a  bal- 
ance due"  of  a  sum  stated,  which 
defendants  agreed  to  pay  in  install- 
ments, the  last  installment  when 
the  roof  was  on.  It  was  then  added 
that  tills  should  "  be  in  full  for  all 
services  for  plans  of  exterior  and 
floor  plans  on  the  building. "  In  an 
action  to  recover  a  balance  alleged 
to  be  due  evidence  was  given  on  the 
part  of  P.,  under  objection  and  ex- 
ception, that  the  services  were  worth 
much  more  than  the  sum  agreed 
upon.  The  recovery,  however,  was 
in  accordance  with  the  amount  ac- 
knowledged in  the  paper.  Held, 
that  defendants  could  not  have  been 
injured  by  the  evidence,  and  so  tli&t 
its  reception,  if  erroneous,  was  no 
ground  for  reversal.  Pfeiffer  v. 
GampbeU.  631 

16.  The  €toeral  Term  has  power  to 
amend  an  order  of  reverb  so  as 
to  show  that  the  reversal  was  upon 
the  facts,  altliough  an  appeal  has 
been  perfected  and  a  return  made 
to  this  court,  and  the  order,  as 
amended,  may>  be  attached  to  the 
return.     Boss  v.  Olecuon.  68J 

When  eurrogate*8  decree  allavh 

ing  costs  to  administrator,  not  review- 
able liere. 

See  In  re  Jones.    (Mem.)  687 

When  ths  executor  ofadeceased 

plaintiff  has  been  substituted  in  his 
stead  the  right  of  the  executor  to  con- 
tinue the  action  is  adjudicated  by  the 
order  of  substitution,  and  cannot  be 
questioned  on  appeal  fivm  judgment 
in  the  action. 

See  Greenwood  v.  Marvin.         428 
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Wi&n,  motion  to  dwm,%»  appeuU 

denied  for  want  of  proper  notice. 
See  Fuech»el  v.  BeUesheim,    (Mem,) 

682 


ARBITRATION. 

1  Both  at  common  law  and  under 
the  Code  of  Civil  E*rocedure 
(^  2383),  a  submission  to  arbitra- 
tion may  be  revoked  by  any  party 
thereto  at  any  time  before  the 
matter  has  been  finally  submitted 
to  the  arbitrators  for  their  decision; 
and  thi»  is  so  although  the  agree- 
ment to  arbitrate  provides  against 
any  revocation,  and.  by  its  terms, 
the  party  seeking  to  revoke,  for  a 
valuable  and  executed  considera- 
tion, expressly  waived,  and  aban- 
doned the  right  to  revoke.  Such 
stipulations,  like  other  executory 
agreements  if  broken,  simply  leave 
the  pther  party  to  seek  redress 
by  action  for  damages.  People 
ex  rel.  v.  Ncuh,  810 

2.  The  arbitrators  derive  their  po\ver 
to  act  simply  from  the  continuing 
consent  of  the  parties,  and  when 
the  agreement,  while  yet  ele- 
cutory,  is  broken  by  the  refusal  of 
a  part^  to  be  bound  by  or  to  per- 
form It,  the  power  of  the  arbitra- 
tors ceases.  Id. 

-8  As  to  whether  the  court  has  power 
by  fnandamus  to  compel  the  per- 
formance by  arbitrators  of  their 
functions,  qumre.  Id, 


ARBITRATOR. 
See  Award. 

ASSESSMENT  AND  TAXATION. 


1  The  provisions  of  the  act  of  1880 
(Chap.  550,  Laws  of  1880),  provid- 
ing for  vacating  and  modifying  as- 
sessments for  local  improvements 
in  the  city  of  New  York,  applv 
only  to  cases  of  assessments  which 
arc  a  lien  at  the  time  of  the  com- 
mencement of  proceedings.  THefen- 
thaler  v.  Mayor,  etc.  381 

SioKELs— Vol.  LXVI.     88 


2.  The  remedy  given  by  said  act  to 
au  individual  who  has  paid  an  ille- 
gal or  irregular  assessment  applies 
only  where  an  assessment  for  the 
same  improvement  upon  the  lands 
of  other  parties  has  been  vacated  or 
reduced  by  the  commissioners  Kp- 
pointed  under  the  act.  Id. 

3.  In  an  action,  therefore,  to  recover 
back  a  proportionate  part  of 
moneys  paid  upon  an  assessment 
prima  fade  valid,  and  which  cre- 
ated an  apparent  lien  upon  the  land 
assessed,  where  the  facts  rendering 
a  portion  of  the  assessment  invalid 
were  all  de  hors  the  record,  it  is  no 
defense  that  the  assessment  has  not 
been  vacated  or  reduced  under  and 
in  pursuance  of  said  act.  Id. 

4.  The  six-years  statute  of  limitations 
applies  to  such  a  cause  of  action, 
and  this  is  so,  conceding  the  neces- 
sity of  a  provision  in  the  iudgment 
vacating  or  reducing  the  assess- 
ment; this  is  a  mere  incident  to  the 
legal  cause  of  action  to  recover 
back  the  money  paid.  Id, 

5.  It  aeems  where  an  assessment  has 
been  paid,  a  court  of  e5[uity  has  no 
jurisdiction  of  an  action  brought 
simply  to  have  it  set  aside.         Id. 

6.  The  six-years  statute  of  limitation 
applies  to  a  cause  of  action  to  re- 
cover back  the  amount  of  an  assess- 
ment for  a  local  improvement  paid 
to  the  city  of  New  York,  where  the 
assessment  was  void  for  want  of 
jurisdiction.  JexY,  Mayor,  etc.  339 

7.  It  seems  it  is  wholly  unnecessary 
in  such  a  case  to  set  aside  the  assess- 
ment, the  cause  of  action  is  one  of 
a  legal  nature  only.  Id, 

8.  In  pleading  the  statute  it  is  suffi- 
cient to  aver  that  more  than  six 
years  have  elapsed  since  the  cause 
of  action  accrued ;  it  is  not  neces- 
sary to  aver  that,  in  addition  to  the 
six  years,  the  thirty  days  allowed 
the  city  by  its  charter  (§  105,  chap. 
335,  Laws  of  187:^),  to  pay  the  claim 
after  presentation  and  during 
which  time  the  claimant  is  prohib- 
ited from  bringing  suit,  has  also 
elapsed.  Id, 
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9.  Under  the  act  of  1885  (Chap.  488. 
Laws  of  1886),  providing  for  the 
taxing  of  ''  gifts,  legacies  and  col- 
lateral inheritances,"  the  tax  is  up- 
on the  individual,  and  can  be  im- 
posed only  when  the  interest  de- 
vised to  each  beneficiary  exceeds 
$500,  the  limitation  provided  by 
the  statute.     (§  1.)    In  re  Cager. 


10.  A  tax  imposed  under  said  act, 
before  the  amendment  to  it  of  1887 
(Chap.  713,  Laws  of  1887)  exempt- 
ing legacies  to  adopted  children 
went  into  eifect,  was  not  affected 
by  the  latter  act.  Id. 

11.  The  will  of  C.  gave  his  residuary 
astate  to  his  wife  M.  "to  be  used 
and  enjoyed  and  at  her  disposal 
during  the  term  of  her  natural 
life."  One-third  of  said  estate 
"  that  may  remain"  at  the  decease 
of  his  said  wife,  the  testator  gave 
to  an  adopted  daughter  during  life; 
the  other  iwo-thirds  and  the  re- 
mainder of  the  one-third  to  four 
persons  named,  who  were  described 
as  ' '  the  present  heirs  "  of  M.  Held, 
that,  upon  the  death  of  C,  his 
widow  took  a  life  estate  with  a 
limited  power  of  dispositicm  dur- 
ing her  life,  for  her  use  and  enjoy- 
ment, and  any  interest  in  the  other 
beneficiaries  was  dependent  upon 
the  contingency  of  the  exercise  by 
her  of  this  power  of  disposition. 

rd. 

12.  The  appraiser  appointed  by  the 
surrogate  to  appraise  the  value  of 
the  respective  interests  reported 
that,  with  such  a  construction,  the 
gifts  over  had  no  market-value. 
Meld,  that  while  said  gifts  were 
sustadnable  as  valid  executory  de- 
vises and  the  beneficiaries  might 
eventually  take  a  valuable  estate, 
yet  as  this  contingency  rendered 
the  present  appraisable  value  of 
such  interest  incapable  of  any  cor- 
rect or  reasonable  approximate  val- 
uation, there  was  no  basis  for  the 
imposition  of  a  tax.  Id. 

18.  Where  the  present  value  of  prop- 
erty devised  to  one,  with  a  limita- 
tion over  to  others  upon  the  happen- 
ing of  some  event,  which  may  or 
may  not  occur,  can  be  ascertained, 
a  ground  for  an  approximate  estim- 


ate of  the  value  of  the  ultimate 
devise  appears,  and  it  may  be  made; 
but  where  the  question  as  to 
whether  any  property  at  all  will 
pass  under  the  limitation  over, 
depends  upon  the  will  of  the  first 
taker,  there  is  no  rule  by  which  its 
value  can  be  determined.  Id. 

14.  As  to  whether  an  appraisal  of  the 
value  of  said  gifts  over  for  the 

Surposes  of  taxation  may  be  made 
'  the^  eventually  come  to  the 
possession  of  the  beneficiaries  when 
that  event  occurs,  qtuBre,  Id. 

15.  The  provisions  of  the  '*  Lewis 
County  Tax  Law"  (Chap.  158, 
Laws  of  1884,  amended  by  chap. 
215,  Laws  of  1885),  declaring  that 
when  taxes  are  assessed  on  lands 
and  have  been  returned  to  the  state 
comptroller  or  the  county  treasurer 
unpaid,  it  shall  cease  to  be  lawful 
for  the  owners  to  peel  bark  or  cut 
timber  on  the  land  or  to  permit 
others  to  do  so,  and  imposing  a 
penalty  for  a  violation  of  this  com- 
mand, are  not  obnoxious  to  the 
constitutional  provisions  protecting 
property  rights.  Prentice  v.  Wesion. 

460 

16.  Upon  the  return  of  the  taxes  as 
unpaid  the  sale  of  the  land  is  the 
sole  remaining  resource  for  the 
collection  of  the  taxes,  and  it  ia 
competent  for  the  legislature  to 
restrain  acts  which  would  strip  the 
land  of  its  chief  value  and  tend  to 
make  unavailing  the  final  remedy. 

Id. 

17.  The  property  of  a  municipality, 
acquired  and  held  for  govern- 
mental and  public  uses,  and  used 
for  public  purposes,  is  not  a  taxable 
subject  within  the  purview  of  the 
tax  laws,  unless  specially  included. 
People    ex    rd.   v.  Bd.    AsteMore. 

505 

18.  This  exemption  does  not  depend 
upon  the  origin  of  the  title  oi  the 
municipality,  or  the  location  of 
the  property,  but  applies  whether 
it  was  acquired  by  purchase  or 
voluntary  grant,  or  as  the  product 
of  taxation,  or  whether  the  proi>- 
erty  is  situated  within  or  wiUiout 
the  territorial  limits  of  Uie  munici- 
pality. Id. 
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19.  In  proceedings  to  review  bv  cer- 
tiorari the  determination   of   the 
Board  of  Assessors  of  the  city  of  | 
Brooklyn  in  assessing  for  taxation  ; 

^  certain  premises  used  as  a  ferry  ' 
'  landing-place,  it  appeared  that  the  i 
city  of  New  York  has  occupied  by  j 
its  agents  and    trustees    for   two  I 
hundred  and  fifty  years,  under  a  j 
conceded  title,   the   said   landing- 1 
place,  and  used  it  for  the  conveni- 
ence of  the  public  as  an  incident  to 
a  ferry  franchise   granted  to   it. 
Held,  that  the  authority  conferred 
and  the  duty  imposed  by  the  grant 
of  the  ferry  franchise  presupposes 
the  right  to  acqxdre  what  was  essen 
tial  to  its  foperation  and  to  main- 
tain the  feny,  and  as  it  could  not 
be  operated  without  a  landing  on 
the  Brooklyn  side,  the  franchise 
conjoined  Vith  the  ownership  of 
the  landing,  constituted    a   ferry 

Sroperty  belonging  to  New  York, 
evoted  to  public  use,  and  so  that 
it  was  not  taxable.  Id. 

20.  Also,  hdd,  the  fact  that  the  city 
of  New  York  operates  the  ferry 
through  lessees  and  derives  revenue 
from  the  rental,  and  not  by  its  own 
operation  of  the  ferry,  did  not 
make  the  franchise  or  the  landing 
taxable.  *  Id. 

ti.  In  January,  1883,  one  S.  died, 
seized  of  certain  real  estate  which, 
by  his  will,  he  devised  to  his  ex- 
ecutor in  tru^t  for  certain  uses  and 
purposes.  This  trust  was,  in  an 
action  brought  by  plaintifP,  his 
only  child,  in  November,  1883,  ad- 
judged invalid  and  the  lands  were 
held  to  descend  to  plaintiff  as  the 
testator's  sole  heir-at-law.  At 
the  time  of  the  testator's  death  the 
taxes  on  these  lands  for  several 
years  were  unpaid  and  in  May, 
188^},  a  sale  was  had  for  the  unpaid 
taxes  of  1879.  Immediately  after 
obtaining  the  decree  setting  aside 
the  trust,  plaintiff  brought  an 
action  to  compel  defendant,  as  ex- 
.  ecutor,  to  pay  from  the  personal 
property  in  his  hands  the  taxes  re- 
maminff  unpaid  and  to  redeem 
the  lands  from  the  tax  sale.  The 
executor  set  up  as  a  defense  that 
plaintiff  had  purchased  the  lands 
at  a  sale  in  October,  1883,  under  a 
decree  in  an  action  brought  by  the 
widow    against    the  executor,  in 


his  capacity  as  trustee,  for  the  re- 
covery of  her  dower,  to  which 
plaintiff  was  not  a  party,  which 
sale  and  the  conveyance  thereunder 
were  made  subject  to  the  unpaid 
taxes  and  the  sale  for  taxes.  It 
appeared  that  the  testator's  per- 
sonal estate  was  sufficient  to  dis- 
charge the  tax  liens,  and  no  claims 
had  been  presented  to  the  execu- 
tor pursuant  to  his  notice  of  a 
character  entitled  to  a  preference 
over  the  taxes  imposed  and  unpaid 
prior  to  the  testator's  death.  Held, 
that  the  taxes  were  the  personal 
debts  of  the  testator  and  the  ex- 
ecutor was  not  released,  by  plaint- 
iff's purchase  in  the  dower  action 
and  acceptance  of  the  deed,  from 
the  obligation  imposed  upon  him 
by  statute  (3  R  S.  87,  §  27),  to  pay 
the  same.     SmitJt,  v.  Ckirn^U.      554 

2.  The  provision  of  the  act  of 
1859  "  in  relation  to  taxes  and  as- 
sessments in  the  city  of  New 
York "  (Laws  of  1859,  chap.  802, 
§  8),  requiring  the  commissioners 
of  taxes  and  assessments  to  keep 
the  books  containing  the  "  annual 
record  of  the  asse&sed  valuation 
of  real  and  personal  estate  "  open 
for  examination  and  correction 
'•from  the  second  Monday  of 
Januaiy  until  the  first  day  of  May 
in  each  and  evei-y  year,"  does  not 
include  the  day  last  mentioned;  a 
tax,  therefore,  is  not  invalidated 
by  the  fact,  that  the  books  having 
been  kept  open  through  Apru 
thirtieth  were  closed  to  the  public 
on  the  first  day  of  May.  Clarke 
V.  Mayar,  etc.,  of  Mio  fork.      621 

28.  Where  a  tax  upon  real  estate  is 
properly  imposed  under  said  act, 
which  is  unpaid  and  a  sale  is 
made  in  conformity  to  law,  any 
defect  in  the  certificate  or  lease  ex- 
ecuted to  the  purchaser  does  not 
impair  or  affect  the  sale  or  author- 
ize him  to  recover  back  the  pur- 
chase-money. This  right  only  ex- 
ists where  the  sale  is  absolutely'void 
for  want  of  jurisdiction.  Id, 


ASSIGNMENT. 

1.  One  of  two  copartners,    by   an 
instrument  in   writing,  conveyed 
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to  a.,  plaintiff's  testator,  "all  of 
the  property,  both  real,  personal 
and  mixAl,  owned  by  him  in  part- 
nership." G.  executed  to  his  as- 
signor an  instrument  in  writing 
declaring,  in  substance,  that  he 
held  the  property  and  its  net  pro- 
ceeds in  trust  for  the  assignor.  The 
title  to  certain  real  estate  which 
had  been  purchased  and  paid  for 
by  the  partaershi()  and  for  the 
purposes  of  its  business,  was  held 
in  the  name  of  the  other  partner. 
Held,  that  the  assignee  could  main- 
tain an  action  for  a  dissolution  of 
the  partnership,  a  conversion  of  its 
assets  into  money,  payment  of 
firm  debts,  and  an  accounting  be- 
tween the  copartners  and  determ- 
ination of  their  respective  interests 
in  any  residue  of  such  property; 
that  the  assignment  conveyed  no 
present  interest  in  specific  articles 
of  property,  but  simply  gave  the 
assi^ee  power  to  procure  its  con- 
version into  money  and  the  distri- 
bution of  any  residue  after  pay- 
ment of  firm  debts  and  adjustment 
of  partnership  equities  in  whatever 
form  it  misht  exist;  that  the  as- 
signment, therefore,  was  not  void 
as  being  a  transfer  of  real  estate  in 
trust  for  the  grantor,  but  the  right 
transferred  was  a  mere  chose  in 
action,  subject  in  respect  to  its 
mode  of  transfer  to  the  rules  regu- 
lating the  disposition  of  personal 
property.  (Code  of  (Mvil  Pro. 
§  1910.)  Oreenwoodv.  Marvin,  42J 

2.  AJso,  held,  that  in  any  event  the 
transfer  was  valid  as  against  the 
asslgnor,imd  he  having  been  made 
a  party  defendant  to  the  action, 
was  bound  by  any  adjudication, 
and  that  the  copartner  or  his  per- 
sonal representatives  had  no  such 
interest  m  the  question  as  allowed 
them  to  contest  the  validity  of  the 
assignment.  Id, 


ATTACHMENT. 

1.  In  an  action  to  recover  possession 
of  property  allegied  to  have  been 
wrongfully  detained,  plaintiff 
claimed  under  a  bill  of  sale  which 
the  evidence  showed  was  intended 
as  a  mortgage.  The  instrument 
was  not  filed  as  a  chattel  mortigage. 


The  property  was  at  the  time  in 
store,  and  was  subsequently  levied 
on  by  defendant's  intestate  by  vir- 
tue of  an  attachment.  There  was 
sufficient  evidence  to  justify  a  find; 
ing  that  it  never  went  into  plaintiff's 
possession  prior  to  the  levy  under 
the  attachment.  Hdd,  that  as 
against  the  attaching  creditor  the 
mortgage  was  void  under  the  stat- 
ute (Chap.  279,  Laws  of  1833);  that 
a  mere  constructive  possession 
would  not  answer  the  requirements 
of  the  statute.  iXedenbae/iv,  lUley. 
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2.  Also,  Ad2e2,  that  if  the  instrument 
was  intended  as  a  pledge,  there 
was  a  similar  infirmity  in  plaint- 
iff's position,  as  a  pledge  could  not 
become  operative  without  deliverT 
to  the  pledgee.  '  li, 

8.  Also,  Jield,  that  a  similar  infirmity 
attaches  if  the  instrument  was  to 
be  considered  as  a  bill  of  sale,  in 
the  absence  of  proof  that  it  was 
made  in  eood  faith  and  without 
intent  to  defraud,  as  the  sale  not 
having  been  accompanied  by  im- 
mediate delivery  and  followed  by 
a  continued  change  of  possession 
was  presumptively  fraudulent  as 
against  crecutors  of  the  vendor. 
(4  R.  8.  186,  §  5.)  «. 


ATTORNEYS. 

W?ien  aitomey,  who   drew  a 

mil,  prohibited  and  when  permitted  to 
testify  on  proceeding  to  probate  iJis 
will  to  eommunications  made  to  him 
by  his  client. 

See  In  re  ColemaTi,  230 

Loder  v.  }Vhelpley.  289 


ATTORNEY  AND  CLIENT. 

1.  The  simple  fact  that  an  attor- 
ney who  has  taken  a  mortgage 
for  his  client  and  placed  it  on 
record,  had  previously  taken  for 
another  client  a  mortgage  on  tho 
premises  which  was  not  recorded, 
does  not  charge  the  junior  mort- 
gagee with  knowledge  of  the  exist- 
ence of  the  prior  mortgage;  it  must 
be  made  to  appear  cleany  that  the 
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attoraey  at  the  time  of  the  execu- 
tion and  delivery  of  the  second 
mortgage  had  in  mind  the  existence 
of  the  prior  one,  and  not  only 
this,  but  also  that  he  knew  it  was 
still  an  existing  and  valid  lien.  If 
ho  did  recollect  that  the  prior  mort- 
gage was  executed,  but  honestly 
believed  that  it  was  then  or  had 
been  satisfied,  although  mistaken 
on  that  point,  the  second  mort- 
gagee would  not  be  charged  with 
notice  of  its  existence.  Constant 
V.  Univernty  of  RochetAer,  604 

2.  As  to  whether,  where  in  such  a 
cose  the  attorney  had  knowledge 
of  the  existence  of  the  prior  mort- 
gage, and  had  it  in  his  possession, 
and  was  charged  with  the  duty  of 
having  it  reco^ed,  and  so  the  duties 
he  owed  his  two  principals  were 
contiicting,  the  second  principal 
would  be  charged  with  the  knowl- 
edge of  the  agent,  quosre.  Id, 


AWARD. 

The  award  of  an  arbitrator  cannot  be 
set  aside  for  mere  errors  of  Judg- 
ment as  to  the  law  or  facts,  if  the 
arbitrator  keeps  within  his  juris- 
diction and  is  not  guilty  of  fraud, 
corruption  or  other  misconduct 
affecting  his  award,  it  is  unassail- 
able.    Mamry  v.  Whiton,  679 


BANKS  AND  BANKING. 

1.  After  commissioners  were  ap- 
pointed to  complete  the  New  York 
court-house,  under  the  act  of  1870 
(§11,  chap.  382,  Laws  1870),  thev 
appointed  a  treasurer,  who  applied 
to  defendant  to  make  advances  to 
and  for  the  use  of  the  commis- 
sioners. This,  after  its  president 
had  consulted  with  the  city  comp- 
troller and  mayor  and  had  been 
advised  by  them  that  it  was  proper 
and  right,  it  agreed  to,  and  did 
make  advances  upon  checks  drawn 
by  said  treasurer.  No  other  ad- 
vances were  made  to  anv  county 
commissioners  and  no  other  claim 
for  advances  to  the  county  was 
presented  under  the  act.  Hdd, 
that,  although  the  commissioners 
were  not  autnorized  to  take  the  ad- 


vances on  the  credit  of  the  countv- 
and  the  defendant  was  chargeable 
with  notice  thereof,  they  were  rati- 
fied by  the  act  of  1872  (chap.  9, 
Laws  of  187*^),  and  the  city  was 
thereby  made  liable  therefor. 
Mayor,  etc.,  v.  Tenth  Nat.  Bank. 
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2.  All  of  the  checks  were  drawn 
ostensibly  to  pay  bills  and  expenses 
incurred  by  the  commissioners  in 
the  construction  of  the  court-house. 
It  appeared  that  a  fraudulent  con- 
spiracy had  been  entered  into  by 
and  between  the  treasurer,  another 
of  the  commissioners,  the  comp- 
troller and  others,  by  which  cer- 
tain of  the  bills  were  to  be  raised 
above  their  true  amount  and  the 
excess  was  to  be  divided  between 
the  conspirators.  A  portion  of  the 
advances  made  by  defendant  were 
ui)on  checks  in  payment  of  bills  so 
raised.  This  conspiracy  was  un- 
known to  the  other  commissioners, 
and  defendant's  president,  who  was 
the  sole  agent  and  representative  of 
the  bank,  in  making  the  advances 
had  no  knowledge  or  notice  of  the 
conspiracy  or  the  misappropriation. 
It  was  customary  for  the  city  banks 
to  make  advances  to  the  various 
departments  and  commissioners 
in  anticipation  of  appropriations. 
Held,  the  fact  that  part  of  the  ad- 
vances were  so  misappropriated 
did  not  deprive  defendant  of  the 
right  to  recover  the  same.  Id. 

8.  It  appeared  that  three  of  the  con- 
spirators were  directors  of  the 
defendant.  Neither  of  them  were 
present  at  any  meeting  of  the 
board  of  directors  when  action 
was  taken  in  reference  to  the 
advances,  and  in  no  way  acted 
for  the  bank  in  the  transactions. 
Held,  that  defendant  was  not 
chargeable  with  notice  of  the  fraud 
or  precluded  from  claiming  the 
benefit  of  good  faith  on  its  part; 
that,  under  the  circumstances, 
knowledge  which  the  directors 
who  were  engaged  in  the  con- 
spiracy had  could  not  be  attrib- 
uted to  it.  Id. 


BEQUESTS. 
See  Wills. 
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BILL  OF  PARTICULARS. 

1.  la  an  action  for  the  wrongful 
detention  and  conversion  of  per- 
sonal property,  defendant's  answer 
denied  the  conversion  and  alleged 
that  plaintiff  placed  the  property 
with  him  unaer  an  arrangement 
and  with  power  to  use  and  invest 
it  in  transactions  on  Joint  account, 
and  that  heavy  losses  were  incurred 
in  the  course  of  defendant's  inan- 
agement  of  the  estate,  of  all  of 
which  plaintiff  had  knowledge 
and  was  furnished  with  state- 
ments. No  affirmative  relief  was 
asked  by  defendant.  An  applica- 
tion for  a  bill  of  particulars  of  the 
losses,  referred  to  in  defendant's 
answer,  was  granted.  HMy  no 
error;  that  defendant  by  setting 
up  the  losses  in  his  answer  was 
estopped  from  denying  their  mater- 
iality on  the  motion;  and  that  the 
granting  of  the  motion  rested  in 
the  discretion  of  the  court.  Cu- 
nard  v.  Franeldyn,  611 

2,  The  power  of  the  court  to  order 
either  plaintiff  or  defendant  to 
furnish  a  bill  of  particulars  extends 
to  all  descriptions  of  actions,  and 
the  scope  of  the  order  is  ordinarily 
a  question  of  discretion,  and  so 
not  reviewable  on  appeal.  Id. 


BOND. 

1.  The  sureties  upon  an  administra- 
tor's bond  are  his  privies,  cmd  so 
are  precluded  from  questioning 
any  lawful  order  made  by  the  sur- 
rogate in  proceedings  wherein  the 
administrator  is  a  party,  if  ob- 
tained without  collusion  between 
him  and  the  next  of  kin  or  credit- 
ors of  the  estate.  DeobM  v.  Opper- 
mann.  581 

2.  A  decree,  therefore,  of  a  surrogate 
setting  aside,  on  the  ground  of 
fraud,  a  decree  rendered  on  the 
final  accountinj2^  of  an  administra- 
tor, which  by  Its  terms  discharged 
the  sureties,  and  ordering  a  further 
accounting,  is  binding  on  the  sure- 
ties, although  they  were  not  served 
with  notice  of  the  application;  and 
the  omission  to  ^ve  notice  is  no 
defense  to  an  action  brought  pur- 


suant to  an  order  of  the  surrogate 
directing  the  prosecution  of  the 
bond  because  of  the  failure  of  the 
administrator  to  pay  over  a  sum 
directed,  on  a  further  accounting, 
to  be  paid  by  him  to  one  of  the 
next  of  kin.  JdL 

8.  Nor  is  it  any  defense  that,  pursu- 
ant to  an  agreement  made  with 
them  at  the  tune  the  sureties  exe- 
cuted the  bond,  the  administrator 
deposited  with  them  the  proceeds 
of  the  estate,  to  be  retained  until 
they  were  discharged  from  liability 
on  the  bond,  and  witii  the  author- 
ity to  use  the  proceeds  in  theu 
business,  theyi>aying  interest,  ana 
that  upon  the  rendition  of  the  de- 
cree discharging  them  they  paid 
over  the  amount  so  deposited.   Id. 

4.  Bach  •  a  contract  is  invalid  and 
gives  the  sureties  no  right  to  re- 
tain funds  received  by  virtue  of 
it,  and  it  teems  an  action  could 
be  maintained  against  them  by  the 
administrator  to  reclaim  the  funds, 
in  case  of  refusal  to  pay  them 
over.  Id. 

6.  The  object  of  an  administrator's 
bond  is  to  relieve  the  next  of  kin 
from  the  necessity  of  resorting  to 
the  personal  liability  of  a  dishonest 
negligent  or  absconding  adminis- 
trator, and  so  it  is  the  duty  of  the 
sureties,  not  that  of  the  next  of 
kin,  to  pursue  the  administrator 
for  money  of  the  estate  improp- 
erly retained  by  him.  Id. 

6.  When  an  administrator  obtains  l^ 
fraud  a  decree  awarding  the  f un<ls 
of  the  estate  to  him  ana  canceling 
his  bond,  this,  in  itself,  is  a  breach 
of  the  covenant  of  the  bond  (hat 
he  will  faithfully  execute  his  trust, 
and  renders  the  sureties  liable; 
they  cannot  stand  as  innocent  par- 
ties in  relation  to  an  act  which 
they  have  covenanted  shall  never 
be  performed.  Id. 


CANALS. 

Upon  hearing  of  a  claim  presented  by 
B.to  the  Board  of  Claims  these  facts 
appeared.  Prior  to  1840  there  was 
a  sewer  in  J.  street  in  the  city  of 
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U.,  constructed  by  or  under  the 
authority  of  the  city,  into  which 
the  owners  of  lots  adjoining  the 
street  drained  their  respective  lots. 
In  that  year  the  state  constructed  a 
sewer  in  said  street  for  the  purpose 
of  conducting  the  water  from  a 
weigh-lock  on  the  Erie  canal,  and 
took  up  the  old  sewer.  Those 
engageoi  in  the  construction  of  the 
state  sewer  requested  the  adjoining 
lot  owners  to  point  out  places 
where  they  desired  opening  to  be 
left  in  the  sewer  so  that  their  drains 
could  be  connected  therewith.  In 
compliance  with  this  request  the 
complainant,  who  owned  an  adjoin- 
ing lot,  pointed  out  the  places  for 
such  openings  opposite  his  lot. 
The  openings  were  left  accordingly 
and  through  them  the  claimant 
thereafter  drained  his  lot.  Since 
the  construction  of  the  state  sewer 
there  has  been  no  other  sewer  in 
the  street  or  any  other  means  by 
which  the  lots  could  be  drained. 
In  1876  the  state  sewer  became 
obstructed  by  deposits  therein, 
causing  the  water  to  set  back  into 
the  basement  of  a  store  on  the  claim- 
ant's premises.  He  gave  the  super- 
intendent of  the  canal  notice  of 
this  occurrence,  requesting  him  to 
close  the  gate  at  the  weigh-lock. 
This  request  was  not  complied 
with,  and  no  action  was  taken  on 
the  part  of  the  state  to  repair  the 
sewer  or  remove  the  obstructions. 
Thereafter  the  water  from  the  sewer 
again  came  into  the  basement, 
doing  the  damage  complained  of. 
The  Doard  decided  that  the  claim- 
ant was  not  entitled  to  any  dam- 
ages. Hold,  error;  that  the  state 
was  bound  to  use  reasonable  care 
in  keeping  the  sewer  in  repair, 
and  in  its  management;  and  for 
damages  caused  by  a  neglect  to 
perform  this  duty  it  was  properly 
chargeable.     Bououy  State.     496 


CASES     REVERSED,     DISTIN- 
GUISHED, ETC. 

PiBople  V.  aSrien  (45  Hun,  519).  re- 
versed.     People  v.  O'Brien.  1 

Oreentoood  v.  Freight  Co.  (105  U.  S. 
18),  distinguished.  People  v. 
O'Brien.  68 


People  V.  G,  M.  L.  Ins,  Co.  (91 N.  Y. 
174),  distinguished.  People  v. 
aBrien.  54 

E.  <fe  N.  E.  R.  R.  Co.  V.  Casey  (26 
Penn.  St.  287).  distinguished.  Peo- 
pie  V.  O'Brien.  54 

Leaeure  v.  Hillegas  (7  S.  &  R.  318), 
distinguished.    InreMcOraw.    97 

Baird  v.  Bank  of  Washington  (11 
S.  &  R.  411),  distinguished.  In  re 
McQraw.  97 

Goundie  v.  JV;  W.  Co.  (7  Penn.  St. 
288), distinguished.  InreMcOraw, 

98 

Bunyan  v.  Coster  (14  Pet.  122),  dis- 
.  tingnished.    In  re  McGraw.       98 

Smith  V.  Shedey  (12  Wall.  358),  dis- 
tinguished.   In  re  McGraw.       99 

Bogardusr.  Trinity  Church (^SAudt, 
Ch.  638),  distinguished.  In  re 
McGraw.  100 

Humbert  v.  Trinity  Church  (24 
Wend.  587),  distinguished.  In  re 
McGraw.  101 

DeCamp  v.  Dobbins  (29  N.  J.  Eq.  86; 
81  id.  671),  distinguished.  In  re 
McGraw,  101 

Davis  V.  a  0.  R,  R.  Go.  (181  Mass. 
258),  distinguished.  In  re  McGraw. 

102 

Vidal  V.  Girard's  Exrs.  (2  How. 
rU.  S.]  127),  distinguished.  In  re 
McGraw.  104 

In  re  N,  T,  E.  R.  R.  Co.  (70  N.  Y, 
827),  distinguished.  Inre  McGraw. 

106 

Moore  v.  B.  C.  R.  R.  Co.  (108  N.  Y. 
98),  distinguished.    In  re  McGraw. 

106 

Byam  v.  Chains  (39  Hun,  204),  re- 
versed.    ByamY.  Collins,         143 

Todd  V.  Hawkins  (8  C.  &  P.  88),  dis- 
tinguished,   Byam  v.  Collins,    157 

Schettler  v.  Smith  (41  N.  Y.  828),  dis- 
tinguished. Van  Brunt  v.  Van 
Brunt.  185 
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Butler  V.  Johnson  (41  Hun,  208),  re- 
versed.    Butler  V.  Johnson.       204 

Byrne  v.  N.  T,  G.  dh  H.  R.  R.  R.  Go, 
(104  N.  Y.  362),  distinguished. 
Morris  v.  Brown.  837 

Weinhold  v.  Acker  (17  J.  &  8.  182), 
distinguished.     Morris  v.  Brown. 

827 

WandeU  v.  Awrter  (12  Gray,  494),  dis- 
tinguished.   MorrisY.  Brown.    837 

^cA»r«  V.  Lansing  (69  N.  Y.  646),  dis- 
tinguished. Morris  v.  Brown,   827 

iSteA;  V.  CarAjr  (68  N.  Y.  288),  distin- 
guished.     Morris  v.  Brown.      328 

Hutoer  v.  Dannenhoffer  (83  N,  Y. 
49JI),  distinguished.  Jbfen^y  v. 
Hoopes.  42j 

J3aea?irf  v.  Ciawwoj^i  (98  N.  Y.  259),  dis- 
tinguished.   Merry  v.  Hoopes.    4^ 

Oreentcood  v.  Holbrook  (42  Hun,  683), 
reversed.     Oreentoood  v.  HMrook. 

465 

BHUyY.  Mayor,  etc.  (23  J.  &.  8.  463), 
reversed.  ife»^y  v.  Mayor ,  etc.    473 

/w  re  Anderson  (109  N.  Y.  554),  dis- 
tinguished.    BeiUy  v.  Mayor,  etc. 

477 

Tf«to»v.  JV;  F.  E.  R.  R.  Co.  (TSN.Y. 
595),  distinguished.  Pckmer  v. 
Bfnn.  Co.  4U3 

Sherry  v.  Oiry  (23  J.  &  8.  253),  re- 
versed.    Sherry  \.  Cary.  514 

Anffeoiney.  Jackson  (108  N.  Y.  470), 
limited  and  distinguished.  Bur- 
ger V.  Burger.  530 

/^wuVa  v.  ComeU  (19  J.  &  S.  354),  re- 
versed.    /S'wwY/i  V.  Cornell.         554 

Hopkins  v.  Z<?«  (43  Hun,  442),  re- 
versed.    Hopkins  v.  Zo«.  577 

Constant  v.  University  of  Rochester 
(22  J.  &  8.  515),  reversed.  Constant 
V.  University  of  Rochester,  604 

a  5'.  iJ.  Co,  V.  (7<*A«?-d  (109  U.  8. 
527),  distinguished.  HoUister  v. 
Stewart,  6C0 


CAUSE  OP  ACTION. 

1.  Where  on  executor,  having  a 
power  of  sale  of  the  testator's  real 
estate,  to  pay  debts,  is  taking  steps 
to  execute  the  power  for  the  pur- 
pose of  paying  debts  which  are 
outlawed,  those  who  have  suc- 
ceeded to  the  testator's  title  may 
maintain  an  action  to  rcstraia  such 
sale,  as  it  would  place  a  cloud 
upon  their  title.  Butler  v.  John- 
son. 304 

2.  One  of  two  copartners,  by  an 
instrument  in  writing,  conveyed  to 
Q.,  plaintiff's  testator,  "  all  of  the 
property,  both  real,  personal  and 
mixed,  owned  by  lum  in  partner- 
ship." G.  executed  to  his  assignor 
an  instrument  in  writing  declar- 
ing, in  substance,  that  he  held  the 
property  and  its  net  proceeds  in 
trust  for  the  assignor.  The  title 
to  certain  real  estate  which  had 
been  purchased  and  paid  for  by 
the  partnership  and  for  the  pur- 
poses of  its  business,  was  hela  in 
the  name  of  the  other  partner. 
Held,  that  the  assignee  could  main- 
tadn  an  action  for  a  dissolution  of 
the  partnership,  a  conversion  of  its 
assets  into  money,  payment  of 
firm  debts,  and  an  acounting 
between  the  copartners  and  de- 
termination of  their  respective 
interests  in  any  residue  of  such 
property ;  that  the  assignment  con- 
veered  no  present  interest  in  specific 
articles  of  property,  but  simply 
^ve  the  assignee  power  to  procure 
Its  conversion  into  money  and  the 
distribution  of  any  residue  after 
payment  of  firm  debts  and  adjust- 
ment of  partnership  equities  in 
whatever  form  it  might  exist ;  that 
the  assignment,  therefore,  was  not 
void  as  being  a  transfer  of  real 
estate  in  trust  for  the  grantor,  but 
the  right  transferred  was  a  mere 
chose  in  action,  subject  in  respect 
to  its  mode  of  transfer  to  the  niles 
regulating  the  disposition  of  per- 
sonal property.  (Code  of  Civil 
Pro.  §  1910.)      Greenwood  v.  Mar- 


8.  Where  a  bond  and  mortgage  was 
executed  without  consideration, 
and  M.,  plaintiffs'  testator,  pur- 
chased the  same  for  less  than  its 
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face,  but  in  good  faith  and  in  re- 
liance upon  representations  on  the 
part  of  the  mortgagor  and  mort- 
gagee that  the  securities  were  valid, 
g:iven  upon  a  full  consideration  and 
free  from  usury,  and  where,  in  an 
action  to  foreclose  the  mortgage 
the  judgment  decreed  a  sale  but 
only  to  satisfy  the  sum  actually 
advanced,  held,  that  an  action  was 
not  main^nable  against  the  mort- 
gagor and  mortgagee  to  recover, 
beciEiuse  of  the  fraud,  the  differ- 
ence between  the  value  of  the 
mortgage  as  represented  and  its 
actufS  value  to  the  assignee.  Mil- 
ler v.  Zeimer.  441 

RiglU  to  maintain  action  against 
the  city  of  New  York  to  recover  back 
purehaee-moneff  paid  on  sale  of  land 
for  unpaid  taxes  only  exists  uihere  sale 
was  dJ&dutdy  wid  for  toant  of  juris- 
diction. 

See  Clarke,  etc.,  v.  Mayor,  etc.   631 


CHALLENGE  (OF  JURORS). 

1.  The  trial  of  an  indictment  for 
murder  having  been  set  down  for 
a  particular  day  the  court  ordered 
an  adioumed  term  to  be  held  on 
that  day,  and  directed  a  specified 
number  of  trial  jurors  to  be  sum- 
moned to  attend.  These  were 
drawn  and  summoned  in  the  usual 
manner,  and  the  court,  because  of 
their  service  during  the  four  weeks 
session  preceding,  discharged  the 
original  panel  ffom  further  attend- 
ance. Held,  that  this  furnished  no 
ground  for  a  challenge  "to  the 
array  and  the  panel  of  jurors:" 
that  it  was  within  the  power  of 
the  court  to  excuse  one  or  all  of 
the  jurors  originally  summoned 
and  to  summon  any  number  of 
others  it  deemed  necessary.  (Code 
Crim.  Pro.  §§  868,  861;  Code  Civil 
Pro.  §§  34,  1033,  1058.)  PeopU  v. 
Jackson.  362 

2.  It  seeins  that  if  the  dismissal  of 
the  regular  panel  was  erroneous, 
this  was  not  a  groui  d  for  a  chal- 
lenge to  the  panel.  (Code  Crim. 
Pro.  §  361.)  *  Id. 

SiOKBLfl — Vol.  LXVI. 


CLAIM    AND    DELIVERY    OF 
PERSONAL  PROPERTY. 

1.  In  an  action  for  the  wrongful  de- 
tention and  conversion  of  personal 
property,  defendant's  answer  de- 
nied the  conversion  and  alleged 
that  plaintiff  placed  the  property 
with  him  imaer  an  arrangement 
and  with  power  to  use  and  invest 
it  in  transactions  on  joint  account, 
and  that  heavy  losses  were  incurred 
in  the  course  of  defendant's  man- 
agement of  the  estate,  of  all  of 
wnich  plaintiff  had  knowledge  and 
was  furnished  with  statements.  No 
i^rmative  relief  was  asked  by  de- 
fendant. An  application  for  a  bill  of 
particulars  of  the  losses,  referred  to 
m  defendant's  answer  was  granted. 
Hdd,  no  error;  that  defendant  by 
setting  up  the  losses  in  his  answer 
was  estopped  from  denying  their 
materiality  on  the  motion ;  and  that 
the  grantmg  of  the  motion  rested 
in  Uie  discretion  of  the  court. 
Owfuvrd  y.  Franeklyn.  511 

2.  Where  the  complaint  in  an  action 
to  recover  possession  of  personal 
property  contains  no  averment  of 
a  wrongful  takine,  but  simply 
alleges  a  wrongful  detention,  a 
general  denial  puts  in  issue  both 

Slaintiff's  title  and  the  wrongful 
etention,  and  under  it  defendant 
may  show  title  in  a  stranger  al- 
though he  does  not  connect  himself 
with  the  title.  Siedenbach  v. 
Riley.  560 


CLOUD  ON  TITLE. 

Where  an  executor,  having  a  power 
of  sale  of  the  testator's  real  estate, 
to  pay  debts,  is  taking  steps  to 
execute  the  power  for  the  purpose 
of  paying  debts  which  are  out- 
lawed, those  who  have  succeeded 
to  the  testator's  ti:!o  may  maintain 
an  action  to  restrain  such  sale,  as 
it  would  place  a  cloud  upon  their 
title.    Butler  v.  Johnvm.  204 


CODE  OF  CIVIL  PROCEDURE. 
§  34.  People  v.  Jackson.  362 
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§§840,481.488.   Gilbert  v.  York.  544 
§§  755,  757,  758,   759.  Lyon  v. 

Park,  350 
§§  829,  884,  885.  LoderY.  Whel^ 

ley.  289 

§§  884,  885,  886.  In  re  Coleman.  220 

1^  1088,  1058.  PeopU  V.  Jackson.  362 

2  1887.  In  re  BuU.  624 

§  1515.  Oilman  v.  Oilman.  265 

§  1819.  J9tf<&;r  v.  Johnson.  204 

§§  1885.  1880.  Hopkins  v.  Zo«.  577 

§  1910.  Oreentoood  v.  Marvin.  428 
§§  2081,  2088.  Pdop^  <»;  rel.  y. 

6^an/.  584 

§  2888.  PlBopU  ex  rel.  v.  Nash.  310 

g  2547.  /n  re  Bull  6*24 

R  9K^K      i  ^^^^^^'^  V-  yf^hdpley.  289 

§  ^40.     ^  j9^^^^  V  J9Mr^«r.  528 

§g  «I57.  2558,  2559,  2570.  In  re 

SeOeck.  384 

§§  2868.  Bubd.  4;  8228,  subd.  3. 

Sherry -r.  Cary.  514 

§g  2863,8228,  subd.  4;  8229,8240. 

Hopkins  V.  Lott,  577 


CODE  OF  CRIMINAL  PRO- 
CEDURE. 

gg  280,  284,  293,  294,  295,  358. 

361.  Feovie  T.  Jackson.  362 

g  286.  PiBople  ▼.  Weldon  569 


CODE  OF  PROCEDURE. 

I  77    Butler  v.  Johnson.  204 


COLLATERAL  INHERITANCE 
ACT. 

1.  Under  the  act  of  1885  (Chap.  488, 
Laws  of  1885).  providing  lor  the 
taxing  of  "  gifts,  legacies  and  col- 
lateral inheritances,"  the  tax  is 
upon  the  individual,  and  can  be 
imposed  only  when  the  interest 
devised  to  each  beneflcary  exceeds 
$500,  the  limitation  provided  by 
the  statute   (%1)  In  re  Coffer.  848 

2.  A  tax  imposed  under  said  act, 
before  the  amendment  to  it  of  1887 
(Chap  718,  Laws  of  1887)  exempt- 
ing legacies  to  adopted  children 


went  into  effect,  was  not  affected 
by  the  latter  act.  ,  Id. 

8.  The  will  of  C.  gave  his  residuary 
estate  to  his  wife  M.  "  to  be  used 
and  enjoyed  and  at  her  disposal 
I  during  the  term  of  her  natural 
I  life."  One-third  of  said  estate 
"  that  may  remain  "  at  the  decease 
of  his  said  wife,  the  testator  gave 
to  an  adopted  daughter  during 
life;  the  other  two-thirds  and  the 
remainder  of  the  one-third  to  four 
persons  named,  who  were  described 
as  •*  the  present  heirs  "  of  M.  The 
appraiser  api>ointed  by  the  surro- 
gate to  appraise  the  value  of  the 
respective  interests  for  the  purpose 
of  taxation  reported  that,  with 
such  a  construction,  the  gifts  over 
had  no  market-value.  Held,  tliat, 
while  said  gifts  were  sustainable 
as  valid  executory  devises  and  the 
beneficiaries  might  eventually  take 
a  valuable  estate,  yet,  as  this 
contingency  rendered  the  present 
appraisable  value  of  such  mtercst 
incapable  of  any  correct  or  reason- 
able approximate  ^liluation,  there 
was  no  basis  for  the  imposition  of 
a  tax.  Id. 

4.  Where  the  present  value  of  the 
property  devised  to  one,  with  a 
limitation  over  to  others  upon  the 
happening  of  some  event,  which 
may  or  may  not  occur,  can  be 
ascertained,  a  ground  for  an  ap- 
proximate estimate  of  the  value  of 
the  ultimate  devise  appears,  and 
it  maj  be  made;  but  where  the 
question  as  to  whether  any  property 
at  all  will  pass  under  the  limitation 
over,  depends  upon  the  will  of  the 
first  taker,  there  is  no  rule  by 
which  its  value  can  be  determined. 

Id. 

5.  As  to  whether  an  appraisal  of  the 
value  of  said  gifts  over  for  the 
purposes  of  taxation  may  be  made 
if  they  eventually  come  to  the  pos- 
session of  the  beneficiaries  when 
that  event  occurs,  qtujere.  Id. 


COLLEGES. 

1.  The  provision  of  the  Revised 
Statutes  limiting  the  amount  of 
property  which  incorporated  col- 
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leges  may  take  and  hold  by  gift, 
ffrant  or  devise  (1  R.  S.  400,  §  36), 
IS  not  confined  to  colleges  incorpo- 
rated by  the  regents  of  the  uni- 
versity under  the  general  laws  of 
the  state,  but  applies  also  to  such 
an  incorporation  created  by  spe- 
cial charter,  unless  inconsistent 
provisions  are  to  be  found  in  the 
charter.    In,  re  McOraw.  66 

2.  The  provisions  of  the  act  of  1840 
(Chap.  818,  Laws  of  1840)  as 
amended  in  1841  (Chap.  261,  Laws 
of  1841),  authorizing  the  creation 
of  trusts  to  incorporated  colleges, 
by  grants,  devises  or  bequests,  do 
not  repeal  or  affect  the  general 
law  limiting  the  amount  of  prop- 
erty which  may  be  taken  and 
held  by  such  a  corporation.       Id. 

8.  The  distinction  between  the  taking 
and  holding  of  proijerty  by  corpo- 
rations recognized  in  relation  to 
English  corporations,  subject  to 
the  mortmain  laws  of  that  coun- 
try, is  not  applicable  in  this  state. 

Id. 

4.  Where,  in  a  speciU  charter  granted 
to  an  institution  of  learning,  a  limi- 
tation is  put  upon  its  power  to  hold 
property,  in  the  absence  of  some 
plain  and  controlling  circumstance 
blowing  a  contrary  legislative  in- 
tent, it  must  be  construed  as  limit- 
ing the  taking,  as  well  as  holding 
beyond  the  amount  specified ;  and 
a  devise  or  bequest  to  it,  exceeding 
the  amount  or  value  it  is  permitted 
to  take,  is  void  for  the  excess.    Id. 

6.  Accordingly  Tield,  that  the  pro- 
vision of  the  charter  of  Cornell 
University  (^  5,  chap.  685,  Laws 
of  1865),  declaring  that  the  corpo- 
ration thereby  created  might  hold 
property '  'not  exceeding  $3,000,000 
m  the  aggregate.''  prohibited  its 
taking,  as  well  as  holding  beyond 
that  amount;  and,  it  appearing  that 
the  university  already  held  prop- 
erty up  to  the  limit,  that  a  bequest 
to  it  was  void;  also,  held,  that  the 
heirs  or  next  of  kin  of  the  testa- 
trix could  raise  the  question.     Id. 

6.  Also,  field,  that  the  question  was  I 
not  faceted  by  the  fact  that  sub- 1 
sequent  to  the  death  of  the  testatrix  : 
the  limitation  on  the  power  of  said  [ 


university  to  take  was  removed  by 
the  legislature.  Id, 

.  This  state  ^ving,  by  act  of  its 
legislature  (Chap.  460^  Laws  of 
1^),  accepted  the  grant  of  land 

made  to  it  by  the  act  of  congress 
**  donating  the  public  lauds  to  the 
several  states  and  territories  which 
may  provide  colleges  for  the  bene- 
fit of  agriculture  and  the  mechanic 
arts"  (Chap.  130,  U.  8.  Laws, 
1862),  as  a  compliance  on  its  part 
with  one  of  the  conditions  of  the 
grant,  chartered  said  university. 
In  the  charter  the  income,  revenue 
and  avails  received  from  the  invest- 
ment of  the  proceeds  of  the  sale  of 
the  land  scrip  were  appropriated  to 
the  university,  and  were  to  be  paid 
over  to  its  trustees.  In  1866  the 
legislature  passed  an  act  (Chap. 
481,  Laws  of  1866),  authorizing 
the  comptroller  to  sell  the  scrip  at 
not  less  than  thirty  cents  per  acre 
to  the  trustees  of  said  university  ; 
in  case  said  trustees  did  not  con- 
tract for  the  purchase,  then  the 
same  was  to  be  sold  by  the  com- 
missioners of  the  land  office  to  any 
person  or  persons.  The  sale  in 
either  case  to  be  on  condition  and 
under  an  agreement  with  the  pur- 
chaser that  the  net  avails  of  the 
sale  of  the  scrip,  or  of  the  lands 
located  under  it,  should  be  paid 
over  and  devoted  to  the  purposes 
of  said  university.  The  trustees 
having  failed  to  purchase,  said 
commissioners  entered  into  a  con- 
tract with  C.  for  the  purchase  by 
the  latter  of  the  scrip  then  undis- 
posed of.  By  the  agreement  C. 
contracted  to  purchase  at  thirty 
cents  per  acre,  to  be  paid  on  deliv- 
ery of  the  scrip,  to  locate  and  sell 
the  land  and  pay  the  net  proceeds, 
less  the  amount  paid,  into  the 
state  treasury.  From  such  net 
proceeds  it  was  a^eed  that  a  sum 
equal  to  an  additional  thirty  cents 
per  acre  should  be  added  to  and 
form  part  of  the  fund  known  as  the 
"  College  Land  Scrip  Fund,"  and 
that  the  remainder  should  consti- 
tute a  separate  fund  to  be  known 
as  the  "Cornell  Endowment  Fund," 
which  should  **  be  the  property  of 
theC^ornell  University,"  the  prin- 
cipal thereof  to  remain  forever 
unimpaired,  the  income  to  be 
annually  appropriated  by  the  legis- 
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lature  and  paid  over  to  the  trustees 
of  said  university.  Subsequentlv, 
under  an  agreement  between  C. 
and  the  university,  made  with  the 
consent  of  the  comptroller  and  the 
said  commissioner-^,  C.  conveyed 
to  the  university  all  the  rights  and 
interests  he  had  acquired  under  the 
said  contract  and  the  university 
assumed  his  place.  Pursuant  to 
the  act  of  1880  (Chap.  817,  Laws 
of  1880),  directing  it,  the  legisla- 
ture transferred  to  the  universitv 
the  moneys  and  securities  consti- 
tuting the  "Cornell  Endowment 
Fund."  Reld,  that  the  agreement 
between  the  commissioners  and  C. 
was,  in  effect,  a  sale  by  the  state  of 
the  scrip  at  thirty  cents  per  acre, 
with  an  additional  thirtv  cents,  if 
so  much  should  be  realized  upon 
sale  Irp^  the  vendee;  and  upon  the 
transfer  to  him  he  became  the  legal 
owner;  that  the  residue  of  the  pro- 
ceeds agreed  to  be  paid  into  the 
state  treasury  was  to  be  so  paid, 
not  as  part  of  the  purchase-price, 
but  as  profits  and  as  the  property 
of  the  universiiy;  that  said  agree- 
ment was  fully  authorized  by  the 
said  act  of  1866;  that  neither  said 
act  nor  the  agreement  was  in  con- 
travention of  the  act  of  congress; 
that  the  university  by  the  transfer 
from  and  its  agreement  with  C, 
and  bj  receiving  the  moneys  and 
secunties  of  the  Cornell  Endow- 
ment Fund,  by  virtue  of  the  act  of 
1880,  became  the  owner  of  this 
fund  and  was  not  a  debtor  of  the 
state  on  account  thereof,  and  that, 
therefore,  the  property  which  thus 
came  into  the  possession  of  the 
university  was  held  by  it  within 
the  meaning  of  its  charter,  and  so 
was  to  be  mcluded  in  estimating 
the  amount  of  property  held  by  it 
at  the  time  of  the  bequest.  Id, 


COMMITMENT. 

The  provision  of  the  Code  of  Civil 
Procedure  (§  157),  declaring  that 
*'a  prisoner  committed  to  jail 
upon  process  for  contempt  ♦  •  ♦ 
must  be  actually  confined  and  de- 
tained within  the  jail,"  etc.,  and 
the  provision  (§  111,  as  amended 
by  Laws  of  1886,  chap.  672,  g  5), 
providing  that  '*  no  prisoner  shall 


be  imprisoned  within  the  prison 
walls  of  any  jail"  under  a  com- 
mitment on  and  fine  for  contempt 
for  non-payment  of  alimony  or 
counsel  fees  in  a  divorce  case,  for 
a  longer  period  than  that  specified, 
refer  to  an  actual  imprisonment 
within  the  walls  of  a  jail,  not  the 
technical  restraint  under  which  a 
person  is  supposed  to  be  who  is 
committed  to  the  custody  of  his 
counsel  and  suffered  to  go  at  large. 
FiBople  ex  rel.  Clark  v.  Grant,    684 


CONFLICT  OP  LAWS. 

The  remed;^  against  a  foreign  admin- 
istrator, m  his  representative  char- 
acter, to  charge  the  assets  of  his 
intestate  for  a  debt  or  liability  of 
the  decedent,  is  eovemed  by  the 
law  of  the  jurisdiction,  and  must 
be  pursued  in  the  legal  tribunals 
of  Uie  state  or  country  where  the 
decedent  resided  at  the  time  of  his 
death  and  where  administration 
was  granted     Lifon  v.  Park.     860 


CONSTITUTIONAL  LAW. 

1.  The  B.  S.  R.  Co.,  a  corporation 
organized  under  the  act  of  1884 
(chap.  252,Laws  of  1884),  providing 
for  the  organization  of  street 
railroad  corporations,  obtained 
by  resolution  of  the  common 
council  of  the  city  of  New  York, 
authority  to  lav  tracks  and  run 
cars  over  Broadway  in  said  city, 
upon  certain  terms  and  conditions 
prescribed  in  the  resolution,  but 
with  no  limitation  as  to  time,  or 
power  of  revocation  reserved.  The 
companv  duly  accepted  the  ffrant, 
and  fully  complied  with  ana  per- 
formed all  of  said  terms  and  condi- 
tions. It  mortgaged  its  property 
and  franchises  as  security  for  con- 
templated loans,  and  authorized 
its  bonds,  secured  by  said  mnrt^ 
gage,  to  be  sold,  and  they  were 
purchased  by  investors  without 
notice  of  any  defect  in  their  orign 
or  execution;  it  also  made  traffic 
contracts  with  other  roads.  There- 
after it  was  dissolved  by  statute 
(Chap.  268,  Laws  of  188C5.  Beld, 
that  while  the  annulling  act 
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GODBtltutional  and  valid,  it8  effect 
was  only  to  take  the  life  of  the 
corporation;  that  the  coriK)ration 
took,  through  its  grant  from  the 
city,  an  indefeasible  title  In  the 
land,  necessary  to  enable  it  to  con- 
struct and  maintain  a  street  rail- 
way in  Broadway  and  to  run  cars 
thereon,  which  constituted  prop- 
erty; that  all  its  property,  includ- 
ing street  rights  or  franchises,  also 
its  mortgages  and  valid  contracts, 
including  the  traffic  contracts,  sur- 
vived its  dissolution;  that  upon 
such  dissolution  its  trustees,  then 
in  office,  became  vested  with  the 
title  to  its  property  under  the  pro- 
visions of  the  Revised  Statutes  (1 
R.  S.  GOl,  g§  9,  10),  as  trustees  for 
its  creditors  and  stockholders;  that 
the  acts  of  1886  (Chap.  271,  and 
chap.  810,  Laws  of  1886),  provid- 
ing, in  case  of  such  a  dissolution, 
for  the  taking  away  from  the  com- 
pany of  its  street  franchises,  and 
for  the  wjinding  up  of  its  affairs 
by  suit  brouffht  by  the  attorney- 
general,  and  ue  appointment  of  a 
receiver  therein,  are  unconstitu- 
tional and  void.  Bsople  v.  (/Brien,  1 

H  Constitutional  or  statutory  pro- 
visions for  the  repeal  of  statutes, 
providing  for  the  creation  of  cor- 
porations, or  the  annulment  of 
charters  of  corporations,  do  not 
confer  power  to  take  away  or  de- 
stroy property  or  annul  contracts, 
and  an  express  reservation  in  such 
a  statute  of  power  to  take  away  or 
destroy  property  lawfully  acquired 
under  authority  conferred  by  a 
charter,  and  any  legislation  which 
authorizes  such  a  result  to  be  ac- 
complished indirectly  is  unconsti- 
tutional and  void.  Id, 

8.  The  provision  of  the  General  Rail- 
'  road  Act  (§  48,  chap.  140,  Laws  of 
1850),  providing  that  the  legisla- 
ture maj  annul  or  dissolve  any 
corporation  formed  under  the  act, 
"but  such  dissolution  shall  not 
take  away  or  impair  any  remedy 
given  anunst  any  such  corporation 
*  *  *  for  any  liability  which 
eHiaH  have  been  previously  in- 
curred," creates  the  contract  be- 
tween the  state  and  the  corpora- 
tion and  regulates  the  rights  of 
parties  upon  the  exercise  oy  the 
state  of  the  power  of  repeal.      Hi, 


4.  The  authority  of  the  le^lature  in 
the  exercise  of  its  police  powers 
cannot  be  limited  or  controlled  by 
the  action  of  a  previous  legislature, 
or  by  the  provisions  of  contracts 
between  individuals  or  corpora- 
tions. B.  E.  8,  B.  B.  Co.  V.  B.  8. 
R  B,  Co.  132 

5.  The  parties  hereto,  two  street  rail- 
road corporations  in  the  city  of  B., 
entered  into  a  contract  providing, 
among  other  things,  for  the  mak- 
ing by  each  of  connections  with 
the  roads  of  the  other  "  so  long  as 
it  receives  for  the  transportation  of 
passengers  the  fare  allowed  on  the 
8d  of  IMay,  1872,  and  no  longer," 
and  each  agreed  that  it  would 
charge  the  same  rate  that  it  was 
"permitted  to  charge  by  the  stat- 
utes in  force  regulating  the  same" 
on  that  day,  and  would  make  no 
change  in  rates  without  the  consent 
of  the  other  party.  After  the  mak- 
ing of  the  contract  it  was  declared 
by  statute  (Chap.  600,  Laws  of 
1875),  to  be  unlawful  for  any  street 
railroad  company  in  B.  to  diarge 
more  than  five  cents  for  each  pas- 
senger, a  sum  less  than  that  author- 
ized by  the  statutes  in  force  May 
3,  1872.  Defendant  thereupon  re- 
duced its  rates  of  fares  to  five  cents. 
In  an  action  to  recover  a  penalty* 
fixed  by  the  contract  for  a  breads 
of  the  provision  as  to  rates  of  fare, 
AM,  that  said  act  was  not  ob- 
noxious to  the  constitutional  pro- 
hibition against  passine  a  law  im- 
pairing the  obligation  of  contracts. 

Id. 

6.  It  seems  that  the  legislature,  in  the 
exercise  of  the  police  power  under 
the  Constitution,  had  power  to  pass 
the  act  of  1885  (Chap.  454,  Laws 
of  1885),  which  provides  that  the 
"  height  of  all  dwelling-houses  and 
of  all  houses  used,  or  intended  to 
be  used  as  dwellings  for  more  than 
one  family,  thereafter  to  be  erected 
in  the  city  of  New  York,  ♦  ♦  ♦ 
shall  not  exceed  ♦  ♦  ♦  eighty 
feet  upon  all  streets  and  avenues 
exceeding  sixty  feet  in  width."  Peo- 
ple ex  rd.  V.  i/Oench.  350 

7.  The  provision  of  the  act  of  1872 
(Chap.  9,  Laws  of  1872),  authoriz- 
ing and  directing  the  comptroller 
of  the  city  of  Wew  York  to  pay 
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back  to  the  various  banks,  etc.,  of 
the  city  all  moneys  which  had  been 
advanced  by  them  **  for  the  use  of 
any  of  the  departments  or  commis- 
sioners of  the  city  or  county  "  was 
a  valid  exercise  of  legislative  power 
and  made  such  advances  bmding 
obligations  on  the  city.  Mayor^ 
etc.,  V.  Tenth  Nat.  Bank.  446 

8.  As  municipal  corporations  are 
creatures  of  the  state  and  exist  and 
act  in  subordination  of  its  sover- 
eign power,  the  legislature  may  de- 
termme  what  moneys  they  may 
raise  and  expend  and  what  taxation 
for  municipal  purposes  may  be  im- 
posed; and  so,  it  may  compel  such 
a  corporation  to  pay  a  claim  which 
has  some  meritorious  basis  to  rest 
on.  Id. 

9  The  provisions  of  the  "  Lewis 
County  Tax  Law"  (Chap.  158. 
Laws  of  1884,  amended  by  chap. 
215,  Laws  of  1885),  declaring  that 
when  taxes  are  assessed  on  lands 
and  have  been  returned  to  the  state 
comptroller  or  the  county  treasurer 
unpaid,  it  shall  cease  to  be  lawful 
for  the  owners  to  peel  bark  or  cut 
timber  on  the  land  or  to  permit 
others  to  do  so,  and  imposing  a 
penalty  for  a  violation  of  this  com- 
mand, are  not  obnoxious  to  the 
constitutional  provisions  protect- 
ing property  rights.  Prentice  v. 
Wegton.  460 

10.  Upon  the  return  of  the  taxes  as 
unpaid  the  sale  of  the  land  is  the 
sole  remaining  resource  for  the  col- 
lection of  the  taxes,  and  it  is  com- 
petent for  the  legislature  to  restrain 
acts  which  would  strip  the  land  of 
its  chief  value  and  tend  to  make 
unavailing  the  final  remedy.      Id. 

11.  The  le^lature  may  prohibit  a 
use  of  pnvate  property  which  vio- 
lates the  duty  the  owner  owes  to 
his  neighbor  or  to  the  state.       Id. 

12.  In  proceedings  by  the  M.  T.  Co., 
under  the  act  creating  it  (Chap. 
883,  Laws  of  1872),  it  appeared 
from  the  petition  that  the  board 
constituted  by  said  act  to  locate  the 
lines  of  the  three  branches  author- 
ized thereby  made  the  location,  and 
appraisers  were  asked  for  in  rela- 
tion to  the  streets  affected,  and  also 


to  streets  affected  by  the  main  line 
located  by  the  act  itself.  Subse- 
quently, by  order  of  the  court,  the 
petitioners  were  permitted  to  have 
the  hearing  proceed  upon  a  supple- 
mental petition,  by  which  it  ap- 
peared that  after  the  p&ssage  of  the 
act  of  1881  (Chap.  636,  Laws  of 
1881),  amending  the  act  of  1872, 
the  board  then  consisting  of  differ- 
ent persons  from  those  who  com- 
posed it  when  the  first  location  was 
made,  made  new  locations  of  the 
same  routes,  in  many  respects,  both 
as  to  the  main  route  and  the 
branches  different  from  the  routes 
described  in  the  act  of  1872  and  in 
the  first  location.  Held,  that,  so 
far  as  the  "main  line"  is  con- 
cerned, neither  board  had  power  to 
name  the  streets  through  which  it 
should  pass,  or  change  or  omit  any 
portion  of  the  line  as  located  by 
the  act;  that  the  company,  if  it 
took  any  part  of  the  franchise  as 
to  it,  was  bound  to  take  it  as  ^ven, 
and  as  to  the  changed  location  of 
that  line  the  court  had  no  jurisdic- 
tion; also,  that,  as  the  location  of 
the  main  line  could  not  be  sus- 
tained, that  of  the  branches  fell 
with  it;  that  if  the  act  of  1881  was 
intended  to  give  the  company 
rights  in  streets  other  than  those 
named  in  the  act  of  1872,  it  was  in 
contravention  of  the  provision  of 
the  state  Constitution,  as  amended 
in  1874,  which  prohibits  any  law 
authorizing  the  construction  of  a 
street  railroad,  except  upon  the 
consent  of  landowners  and  the  local 
authorities  or  the  order  of  the  court 
(art.  8,  §  17);  that  this  prohibition 
applies  to  a  part  of  as  .well  as  to  a 
complete  railroad;  but  hdd,  that 
no  such  intention  was  expressed  in 
or  could  be  implied  from  the  act. 
In  re  Met.  Transit  Co.  588 


CONTEMPT. 

1.  The  provision  of  the  Code  of  Civil 
Procedure  (§  157),  declaring  that 
•  •  a  prisoner  committed  to  jail 
upon  process  for  contempt  ♦  *  * 
must  be  actually  confined  and  de- 
tained within  the  Jail,"  etc.,  and 
the  provision  (§  111,  as  amended 
by  Laws  of  1886,  chap.  672,  §  5), 
providing  that  "  no  prisoner  shall 
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be  imprisoned  within  the  prison 
walls  uf  any  jail "  under  a  commit- 
ment on  and  line  for  contempt  for 
non-payment  of  alimony  or  counsel  | 
fees  in  a  divorce  case,  for  a  longer 
period  than  that  specified,  refer  to 
an  actual  imprisonment  within  the 
walls  of  a  Jail,  not  the  technical 
restraint  under  which  a  person  is 
supposed  to  be  who  is  committed 
to  the  custody  of  his  counsel  and 
suffered  to  go  at  large.  JPeople  ex 
ret.  Clark  v.  Grant.  684 

2.  The  return  of  the  sheriif  to  a  writ 
of  habeas  corpus  issued  to  inquire 
into  the  cause  of  imprisonment  of 
one  imprisoned  for  contempt  in  the 
non-payment  of  alimony  and  coun- 
sel fees  in  a  divorce  case  did  not 
affirmatively  show  that  the  relator 
had  not  been  imprisoned  for  the 
period  specified.  iNotice  of  the  pro- 
ceedings was  given  as  requirea  by 
said  Code  (§  2038)  to  the  plaintiff 
in  the  action.  She  appeared  and 
made  what  was  term«l  a  return 
verified  by  her  affidavit,  which 
stated  facts  showing  that  the  rela- 
tor had  not  been  actually  confined 
for  the  prescribed  period ;  to  this 
he  demurred.  Held,  that  this  was 
an  admission  of  the  facts.  Id. 

8.  It  seems  that  under  the  sheriff's 
return  the  relator  would  not  have 
been  entitled  to  his  discharge.    Id, 


CONTRACTS 

1.  The  parties  hereto,  two  street  rail- 
road corporations  in  the  city  of  B., 
entered  into  a  contract  providing, 
among  other  things,  for  the  making 
by  each  of  connections  with  the 
roads  of  the  other  '*  so  long  as  it 
receives  for  the  transportation  of 
passengers  the  fare  allowed  on  the 
8d  of  May,  1872,  and  no  longer," 
and  each  agreed  that  it  would 
charge  the  same  rate  that  it  was 
*'  permitted  to  charge  by  the  stat- 
utes in  force  regulating  the  same  " 
on  that  day,  and  would  make  no 
change  in  rates  without  the  con- 
sent of  the  other  party.  After  the 
making  of  the  contract  it  was  de- 
clared by  statute  (Chap.  600,  Laws 
of  1875)  to  be  unlawful  for  any 
street  railroad  company  in  B.  to 
charge  more  than  five  cents  for 


each  passenger,  a  sum  less  than 
that  authorized  by  the  statutes  in 
force  May  8.  1872.  Defendant 
thereupon  reduced  its  rates  of  fare 
to  five  cents.  In  an  action  to  re- 
cover a  penalty  fixed  by  the  con- 
tract for  a  breach  of  the  provision 
as  to  rates  of  fare,  ?ield,  that  said 
provision  contemplated  a  change 
of  rates  made  b^  the  voluntary 
action  of  the  parties  alone,  not  one 
made  by  paramount  authority; 
also  that  by  the  terms  of  the  con- 
tract it  was  to  terminate  in  case  a 
condition  of  affairs  should  arise 
under  which  the  parties  would  not 
be  permitted  to  charge  the  rates 
of  fare  specified;  ana  so,  that  it 
terminated  on  the  passage  of  the 
said  act.  B,  E.  S.  H.  A  (h.  v. 
B.  8.  B,  B.  Co.  132 

2.  In  an  ante-nuptial  agreement,  both 
the  parties  to  which  were  persons 
of  large  means,  after  clear  and 
definite  provisions  had  been  made 
as  to  the  interest  each  should  take 
in  the  propertv  of  the  other  during 
life  ana  after  the  death  of  the  other, 
was  contained  the  following  clause: 
**A11  the  furniture,  plate,  horses, 
carriages  and  other  personal  prop- 
erty in  use  by  tfte  parties  for  famuy 
purposes,  at  the  time  of  the  death 
of  either,  shall  vest  absolutely  in 
the  survivor."  The  parties  inter- 
married, and  F.,  the  husband,  died 
first.  In  an  action  by  the  executor 
of  the  wife  to  recover  certain  per- 
sonal property,  the  title  to  which  he 
claimed  became  vested  in  the  wife, 
held,  that  the  clause  included  such 
property  as  they  both  had  been 
accustomed  to  use  in  their  domestic 
life,  and  the  continued  enjoyment 
of  which  was  essential  to  the  per- 
sonal comfort  and  convenience  of 
those  habituated  to  its  daily  use; 
that  it  did  not  include  property  not 
so  in  use,  or  such  as  was  employed 
for  the  use  and  enloyment  of  the 
respective  parties  individuallv;  nor 
did  it  include  heir-looms,  valuable 
mainly  because  of  their  relation  to 
and  association  with  the  family 
of  one  of  the  parties  by  whose 
members  it  had  been  acquired. 
Qorham  v.  Fillmore.  261 

8.  Among  the  property  claimed  by 
plaintiff  was  a  large  and  very 
valuable  library  owned  by  F.  at 
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lature  and  paid  over  to  the  trustees 
of  said  university.  Subsequently, 
under  an  agreement  between  O. 
and  the  university,  made  with  the 
consent  of  the  comptroller  and  the 
said  commissioners,  C.  conveyed 
to  the  university  all  the  rights  and 
interests  he  had  acquired  under  the 
said  contract  and  the  university 
assumed  his  place.  Pursuant  to 
the  act  of  1880  (Chap.  817,  Laws 
of  1880),  directing  it,  the  legisla- 
ture transferred  to  the  university 
the  moneys  and  securities  consti- 
tuting the  "Cornell  Endowment 
Fund.''  Reld,  that  the  agreement 
between  the  commissioners  and  C. 
was,  in  effect,  a  sale  by  the  state  of 
the  scrip  at  thirty  cents  per  acre, 
with  an  additional  thirty  cents,  if 
so  much  should  be  realized  upon 
sale  by  the  vendee:  and  upon  the 
transfer  to  him  he  became  the  legal 
owner;  that  the  residue  of  the  pro- 
ceeds agreed  to  be  paid  into  the 
state  treasury  was  to  be  so  paid, 
not  as  part  of  the  purchase-price, 
but  as  profits  and  as  the  property 
of  the  universiiy;  that  said  agree- 
ment was  fully  authorized  by  the 
said  act  of  1866;  that  neither  said 
act  nor  the  agreement  was  in  con- 
travention of  the  act  of  congress; 
that  the  university  by  the  transfer 
from  and  its  agreement  with  C, 
and  by  receiving  the  mon^  and 
secunties  of  the  Cornell  Endow- 
ment Fund,  by  virtue  of  the  act  of 
1880,  became  the  owner  of  this 
fund  and  was  not  a  debtor  of  the 
state  on  account  thereof,  and  that, 
therefore,  Uie  property  which  thus 
came  into  the  possession  of  the 
university  was  held  by  it  within 
the  meaning  of  its  charter,  and  so 
was  to  be  mcluded  in  estimating 
the  amount  of  property  held  by  it 
at  the  time  of  the  beq^iest.         Id, 


COMMITMENT. 

The  provision  of  the  Code  of  Civil 
Procedure  (§  157),  declaring  that 
*'a  prisoner  committed  to  jail 
upon  process  for  contempt  ♦  *  ♦ 
must  be  actually  confined  and  de- 
tained within  the  jail,"  etc.,  and 
the  provision  (§111,  as  amended 
by  Laws  of  1886,  chap.  673,  §  5), 
providing  that  **  no  prisoner  shall 


be  imprisoned  within  the  prisoii 
walls  of  any  jail"  under  a  com- 
mitment on  and  fine  for  contempt 
for  non-payment  of  alimony  or 
counsel  fees  in  a  divorce  case,  for 
a  longer  period  than  that  specified, 
refer  to  an  actual  imprisonment 
within  the  walls  of  a  jail,  not  the 
technical  restraint  under  which  a 
person  is  supposed  to  be  who  is 
committed  to  the  custody  of  his 
counsel  and  suffered  to  go  at  large. 
People  exrd,  Clark  v.  Orani.    684 


CONFLICT  OF  LAWS. 

The  remedy  against  a  foreign  admin- 
istrator, in  his  representative  char- 
acter, to  charge  the  assets  of  bis 
intestate  for  a  debt  or  liability  of 
the  decedent,  is  governed  by  the 
law  of  the  jurisdiction,  and  must 
be  pursued  in  the  legal  tribunals 
of  the  state  or  country  where  the 
decedent  resided  at  the  time  of  his 
death  and  where  administration 
was  granted     Lifon  ▼.  Bark.     3G0 


CONSTITUTIONAL  LAW. 

1.  The  B.  S.  R.  Co.,  a  corporation 
organized  under  the  act  of  1884 
(chap.  252, Laws  of  1884), providing 
for  the  organization  of  street 
railroad  corporations,  obtained 
by  resolution  of  the  common 
council  of  the  city  of  New  York, 
authority  to  lav  tracks  and  run 
cars  over  Broadway  in  said  city, 
upon  certain  terms  and  conditions 
prescribed  in  the  resolution,  but 
with  no  limitation  as  to  time,  or 
power  of  revocation  reserved.  'The 
company  duly  accepted  the  mnt, 
and  fully  complied  with  ana  per- 
formed all  of  said  terms  and  condi- 
tions. It  mortgaged  its  property 
and  franchises  as  security  for  con- 
templated loans,  and  authorized 
its  bonds,  secured  by  said  mort- 
gage, to  be  sold,  and  they  were 
purchased  by  investors  without 
notice  of  any  defect  in  their  origin 
or  execution;  it  also  made  traffic 
contracts  with  other  roads.  There- 
after it  was  dissolved  by  statute 
(Chap.  268,  Laws  of  1886).  EM, 
that  while  the  annulling  act 
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constitutional  and  valid,  its  effect 
was  only  to  take  the  life  of  the 
corporation;  that  the  corporation 
took,  through  its  grant  from  the 
city,  an  indefeasible  title  in  the 
land,  necessary  to  enable  it  to  con- 
struct and  maintain  a  street  rail- 
way in  Broadway  and  to  run  cars 
thereon,  which  constituted  prop- 
erty; that  all  its  property,  includ- 
ing street  rights  or  franchises,  also 
its  mortgages  and  valid  contracts, 
including  the  traffic  contracts,  sur- 
vived its  dissolution;  that  upon 
such  dissolution  its  trustees,  then 
in  oflOice.  became  vested  with  the 
title  to  its  property  under  the  pro- 
visions of  the  Revised  Statutes  (1 
R.  S.  601,  g§  9,  10),  as  trustees  for 
its  creditors  and  stockholders;  that 
the  acts  of  1886  (Chap.  271,  and 
chap.  810,  Laws  of  1886),  provid- 
ing, in  case  of  such  a  dissmution, 
for  the  taking  away  from  the  com- 
pany of  its  street  franchises,  and 
for  the  wjiuding  up  of  its  affairs 
by  suit  brought  by  the  attorney- 
general,  and  Uie  appointment  of  a 
receiver  therein,  are  unconstitu- 
tional and  void.  BBopiey.CyBrien.  1 

3.  Constitutional  or  statutory  pro- 
visions for  the  repeal  of  statutes, 
providing  for  the  creation  of  cor- 
porations, or  the  annulment  of 
charters  of  corporations,  do  not 
confer  power  to  take  away  or  de- 
stroy property  or  annul  contracts, 
and  an  express  reservation  in  such 
a  statute  of  power  to  take  away  or 
destroy  property  lawfully  acqmred 
under  authority  conferred  by  a 
charter,  and  any  legislation  which 
authorizes  such  a  result  to  be  ac- 
complished indirectly  is  unconsti- 
tutional and  void.  Id, 

8.  The  provision  of  the  General  Rail- 
'  road  Act  (§  48,  chap.  140,  Laws  of 
1850),  providing  that  the  legisla- 
ture may  annul  or  dissolve  any 
corporation  formed  under  the  act, 
"but  such  dissolution  shall  not 
take  away  or  impair  any  remedy 
given  against  any  such  corporation 
*  *  *  for  any  liability  which 
shall  have  been  previously  in- 
curred," creates  the  contract  be- 
tween the  state  and  the  corpora- 
tion and  regulates  the  rights  of 
IMirties  upon  the  exercise  oy  the 
state  of  the  power  of  repeal.      Id, 


4.  The  authority  of  the  le^lature  in 
the  exercise  of  its  police  powers 
cannot  be  limited  or  controfled  by 
the  action  of  a  previous  legislature, 
or  by  the  provisions  of  contracts 
between  individuals  or  corpora- 
tions. B,  E.  8,  R.  B,  Co,  V.  B.  8, 
B.  B,  Co,  182 

5.  The  parties  hereto,  two  street  rail- 
road corporations  in  the  city  of  B., 
entered  into  a  contract  providing, 
among  other  things,  for  the  mak- 
ing by  each  of  connections  with 
the  roads  of  the  other  "  so  long  as 
it  receives  for  the  transportation  of 
passengers  the  fare  allowed  on  the 
8d  of  Way,  1872,  and  no  longer," 
and  each  agreed  that  it  would 
charge  the  same  rate  that  it  was 
"permitted  to  charge  by  the  stat- 
utes in  force  regulatine  the  same  " 
on  that  day,  and  would  make  no 
change  in  rates  without  the  consent 
of  the  other  party.  After  the  mak- 
ing of  the  contract  it  was  declared 
by  statute  (Chap.  600,  Laws  of 
1875),  to  be  unlawful  for  any  street 
railroad  company  in  B.  to  charge 
more  than  five  cents  for  each  pas- 
senger, a  sum  less  than  that  author- 
ized by  the  statutes  in  force  May 
8,  1872.  Defendant  thereupon  re- 
duced its  rates  of  fares  to  five  cents. 
In  an  action  to  recover  a  penalty* 
fixed  by  the  contract  for  a  breads 
of  the  provision  as  to  rates  of  fare, 
held,  that  said  act  was  not  ob- 
noxious to  the  constitutional  pro- 
hibition against  passine  a  law  im- 
pairing the  obligation  of  contracts. 

Id, 

6.  It  teems  that  the  legislature,  in  the 
exercise  of  the  police  power  under 
the  Constitution,  had  power  to  pass 
the  act  of  1885  (Chap.  454,  Laws 
of  1885),  which  provides  that  the 
"  height  of  all  dwelling-houses  and 
of  all  houses  used,  or  intended  to 
be  used  as  dwellings  for  more  than 
one  family,  thereafter  to  be  erected 
in  the  city  of  New  York,  *  ♦  * 
shall  not  exceed  *  ♦  ♦  eighty 
feet  upon  all  streets  and  avenues 
exceemng  sixty  feet  in  width."  Peo- 
ple ex  rd,  V.  l/Oench,  859 

7.  The  provision  of  the  act  of  1872 
(Chap.  9,  Laws  of  1872),  authoriz- 
ing and  directing  the  comptroller 
of  the  city  of  Wew  York  to  pay 
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back  to  the  varioiis  banks,  etc.,  of 
the  city  all  moneys  which  had  been 
advanced  by  them  **  for  the  use  of 
any  of  the  departments  or  commis- 
sioners of  the  city  or  county  "  was 
a  valid  exercise  oi  legislative  power 
and  made  such  advances  binding 
obligations  on  the  city.  Mayor, 
etc,,  V.  Tenth  Nat.  Bank.  446 

8.  As  municipal  corporations  are 
creatures  of  the  state  and  exist  and 
act  in  subordination  of  its  sover- 
eign power,  the  legislature  may  de- 
termme  what  moneys  they  may 
raise  and  expend  and  what  taxation 
for  municipal  ijurposes  may  be  im- 
posed; and  so,  it  may  compel  such 
a  corporation  to  pay  a  claim  which 
has  some  meritorious  basis  to  rest 
on.  Id. 

9  The  provisions  of  the  *'  Lewis 
County  Tax  Law"  (Chap.  153. 
Laws  of  1884,  amended  by  chap. 
215,  Laws  of  1885),  declaring  that 
when  taxes  are  assessed  on  lands 
and  have  been  returned  to  the  state 
comptroller  or  the  county  treasurer 
unpaid,  it  shall  cease  to  be  lawful 
for  the  owners  to  peel  bark  or  cut 
timber  on  the  land  or  to  permit 
others  to  do  so,  and  imposing  a 
penalty  for  a  violation  of  this  com- 
mand, are  not  obnoxious  to  the 
constitutional  provisions  protect- 
ing property  nghts.  Prentice  v. 
Weston.  460 

10.  Upon  the  return  of  the  taxes  as 
unpaid  the  sale  of  the  land  is  the 
sole  remaining  resource  for  the  col- 
lection of  the  taxes,  and  it  is  com- 
petent for  the  legislature  to  restrain 
acts  which  woiud  strip  the  land  of 
its  chief  value  and  tend  to  make 
unavailing  the  final  remedy.      Id. 

11.  The  le^lature  may  prohibit  a 
use  of  private  property  which  vio- 
lates the  duty  the  owner  owes  to 
his  neighbor  or  to  the  state.       Id. 

12.  In  proceedings  by  the  M.  T.  Co., 
under  the  act  creating  it  (Chap. 
833,  Laws  of  1872),  it  appeared 
from  the  petition  that  the  board 
constituted  by  said  act  to  locate  the 
lines  of  the  tnree  branches  author- 
ized thereby  made  the  location,  and 
appraisers  were  asked  for  in  rela- 
tion to  the  streets  affected,  and  also 


to  streets  affected  b]r  the  main  line 
located  by  the  act  itself.  Subse- 
quently, by  order  of  the  court,  the 
petitioners  were  permitted  to  have 
the  hearing  proceed  upon  a  supple- 
mental petition,  by  which  it  ap- 
peared that  after  the  passa^  of  the 
act  of  1881  (Chap.  636,  Laws  of 
1881).  amending  the  act  of  1872, 
the  board  then  consisting  of  differ- 
ent persons  from  those  who  com- 
posed it  when  the  first  location  was 
made,  made  new  locations  of  the 
same  routes,  in  many  respects,  both 
as  to  the  main  route  and  the 
branches  different  from  the  routes 
described  in  the  act  of  1872  and  in 
the  first  location.  Held,  that,  so 
far  as  the  '*main  line"  is  con- 
cerned, neither  board  had  power  to 
name  the  streets  through  which  it 
should  pass,  or  change  or  omit  any 
portion  of  the  line  as  located  by 
the  act;  that  the  company,  if  it 
took  any  part  of  the  iranchise  as 
to  it,  was  bound  to  take  it  as  ^ven, 
and  as  to  the  changed  location  of 
that  line  the  court  had  no  jurisdic- 
tion; also,  that,  as  the  location  of 
the  main  line  could  not  be  sus- 
tained, that  of  the  branches  fell 
with  it;  that  if  the  act  of  1881  was 
intended  to  give  the  company 
rights  in  streets  other  than  those 
named  in  the  act  of  1872,  it  was  in 
contravention  of  the  provision  of 
the  state  Constitution,  as  amended 
in  1874,  which  prohibits  any  law 
authorizing  the  construction  of  a 
street  railroad,  except  upon  the 
consent  of  landowners  and  the  local 
authorities  or  the  order  of  the  court 
(art.  3,  §  17);  that  this  prohibition 
applies  to  a  part  of  as  well  as  to  a 
complete  railroad;  but  held,  that 
no  such  intention  was  expressed  in 
or  could  be  implied  from  the  act. 
In  re  Met.  Tramit  Co.  588 


CONTE^tPT. 

1.  The  provision  of  the  Code  of  Civil 
Procedure  (§  157),  declaring  that 
"a  prisoner  committed  to  jail 
upon  process  for  contempt  *  *  ♦ 
must  be  actually  confined  and  de- 
tained within  the  jail,"  etc.,  and 
the  provision  (§  111,  as  amended 
by  Laws  of  1886,  chap.  672,  §  5). 
providing  that  "  no  prisoner  shall 
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be  imprisoned  within  the  prison  ' 
walls  of  any  jail "  under  a  commit-  I 
ment  on  and  fine  for  contempt  for 
non-payment  of  alimony  or  counsel 
fees  m  a  divorce  case,  for  a  longer 
period  than  that  specified,  refer  to 
an  actual  imprisonment  within  the 
walls  of  a  jail,  not  the  technical 
restraint  under  which  a  person  is 
supposed  to  be  who  is  committed 
to  the  custody  of  his  counsel  and 
suffered  to  go  at  large.  Pe4yple  ex 
rel,  Ctark  v.  &rant,  584 

2.  The  return  of  the  sheriff  to  a  writ 
of  habeas  carpus  issued  to  inquire 
into  the  cause  of  imprisonment  of 
one  imprisoned  for  contempt  in  the 
non-payment  of  alimony  and  coun- 
sel fees  in  a  divorce  case  did  not 
affirmatively  show  that  the  relator 
had  not  been  imprisoned  for  the 
period  specified.  Notice  of  the  pro- 
ceedings was  given  as  required  by 
said  Code  (§  2038)  to  the  plaintiff 
in  the  action.  She  appeared  and 
made  what  was  termed  a  return 
verified  by  her  affidavit,  which 
stated  facts  showing  that  the  rela- 
tor had  not  been  actually  confined 
for  the  prescribed  period  ;  to  this 
he  demurred.  Held,  that  this  was 
an  admission  of  the  facts.  Id. 

8.  It  seems  that  under  the  sheriff's 
return  the  relator  would  not  have 
been  entitled  to  his  discharge.    Id. 


CONTRACTS 

1.  The  parties  hereto,  two  street  rail- 
road corporations  in  the  city  of  B., 
entered  into  a  contract  providing, 
among  other  things,  for  the  making 
by  each  of  connections  with  the 
roads  of  the  other  "so  long  as  it 
receives  for  the  transportation  of 
passengers  the  fare  allowed  on  the 
8d  of  May,  1872,  and  no  longer," 
and  each  agreed  that  it  would 
charge  the  same  rate  that  it  was 
"permitted  to  charge  by  the  stat- 
utes in  force  regulating  the  same  " 
on  that  day,  and  would  make  no 
change  in  rates  without  the  con- 
sent of  the  other  party.  After  the 
making  of  the  contract  it  was  de- 
clared by  statute  (Chap.  600,  Laws 
of  1875)  to  be  unlawful  for  any 
street  railroad  company  in  B.  to 
charge  more  than  five  cents  for 


each  passenger,  a  sum  less  than 
that  authorized  by  the  statutes  in 
force  May  3,  1872.  Defendant 
thereupon  reduced  its  rates  of  fare 
to  five  cents.  In  an  action  to  re- 
cover a  penalty  fixed  by  the  con- 
tract for  a  breach  of  the  provision 
as  to  rates  of  fare,  Tield,  that  said 
provision  contemplated  a  change 
of  rates  made  by  the  voluntary 
action  of  the  parties  alone,  not  one 
made  by  paramount  authority; 
also  that  by  the  terms  of  the  con- 
tract it  was  to  terminate  in  case  a 
condition  of  affairs  should  arise 
under  which  the  parties  would  not 
be  permitted  to  charge  the  rates 
of  fare  specified;  and  so,  that  it 
terminated  on  the  passage  of  the 
said  act.  B.  K  8.  R.  R.  Co.  v. 
B.  S.  B.  B.  Co.  182 

2.  In  an  ante-nuptial  agreement,  both 
the  parties  to  which  were  persons 
of  large  means,  after  clear  and 
definite  pi'ovisions  had  been  made 
as  to  the  interest  each  should  take 
in  the  property  of  the  other  during 
life  and  after  the  death  of  the  other, 
was  contained  the  following  clause: 
"AU  the  furniture,  plate,  horses, 
carriages  and  other  personal  prop- 
erty in  use  by  i?ie  parties  for  family 
purposes,  at  the  time  of  the  death 
of  either,  shall  vest  absolutely  in 
the  survivor."  The  parties  inter- 
married, and  F.,  the  husband,  died 
first.  In  an  action  by  the  executor 
of  the  wife  to  recover  certain  per- 
sonal property,  the  title  to  which  he 
claimed  became  vested  in  the  wife, 
held,  that  the  clause  included  sudi 
property  as  they  both  had  been 
accustomed  to  use  in  their  domestic 
life,  and  the  continued  enjoyment 
of  which  was  essential  to  the  per- 
sonal comfort  and  convenience  of 
those  habituated  to  its  daily  use; 
that  it  did  not  include  property  not 
so  in  use,  or  such  as  was  employed 
for  the  use  and  enioyment  of  the 
respective  parties  individually;  nor 
did  it  include  heir-looms,  valuable 
mainly  because  of  their  relation  to 
and  association  with  the  family 
of  one  of  the  parties  by  whose 
members  it  had  been  acquired. 
Oorham  v.  MUmore.  251 

3.  Among  the  property  claimed  by 
plaintiff  was  a  large  and  very 
valuable  library  owned  by  F.  at 
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his  decease,  the  collection  of  which 
had  occupied  his  lifetime.  He  had 
held  the  ofllce  of  President  of  the 
United  States,  and,  during  his  in- 
cumbency of  that  office  large 
additions  to  the  library  were  made, 
more  or  less  associated  with  the 
office.  HiBld,  that  the  library  did 
not  pass  to  the  wife  under  the 
clause  in  question.  Id, 

4.  P.  owned  a  quantity  of  silverware, 
which  had  been  kept  in  a  box  in  a 
safe,  and  which  was  marked  with 
the  initials  of  F.  and  other  mem- 
bers of  his  family,  and  other  silver- 
ware purchased  by  his  first  wife 
with  the  proceeds  of  a  present  made 
to  her  while  she  occupied  the  presi- 
dential mansion,  none  of  which  had 
been  in  ordinary  use,  but  was  kept 
in  store  h^  themselves.  On  one  or 
two  occasions  of  public  receptions 
a  few  of  the  pieces  of  plate  had 
been  used  to  decorate  the  tables 
and  rooms.  Slid,  that  this  silver- 
ware was  not  included  in  the 
contract.  Id. 

5.  So,  also,  held,  as  to  a  quantity 
of  wines  acquired  by  F.  while  he 
was  president,  none  of  which,  so 
far  as  appeared,  had  ever  been 
used  for  lamily  purposes.  Id, 

6.  So,  also,  held,  as  to  trunks  bought 
and  used  by  F.  individually,  and 
other  personal  property  whlcn  had, 
for  a  long  time,  been  excluded 
from  the  house  and  had  not  been 
in  use.  Id. 

7.  It  is  a  presumption  of  law,  in  the 
absence"  of  express  words,  Uiat  the 
parties  to  a  contract  intend  to  bind 
not  only  themselves,  but  their  per- 
sonal representatives.  Kemochan 
V.  Murray,  306 

8.  Defendants  were  engaged,  under  a 
contract  with  the  aqueduct  com- 
missioners of  the  city  of  New 
York,  in  excavating  for  a  tunnel. 
By  their  contract  they  were  bound 
to  furnish  "all  facilities  for  the 
purpose  of  inspection."  M.,  defend- 
ant's intestate,  was  a  civil  engineer 
in  the  employ  of  the  commission- 
ers. It  was  his  duty  to  inspect  the 
work  to  see  that  it  was  aone  in 
compliance  with  the  contract.  For 
the  purpose  of  removing  the  ma- 


terial excavated  defendants  em- 
ployed *"  dump  cars"  running  on 
a  track  laid  m  the  shaft.  The 
cars  were  drawn  out  by  a  cable 
and  returned  by  cavitation,  their 
downward  speed  being  regu- 
lated by  a  brake.  They  were  not 
intended  as  facilities  for  takine 
persons  down  the  shaft,  or  fitted 
for  that  purpose.  M.,  who  was 
riding  on  the  outside  of  one  of 
these  cars  down  the  sliaf  t,  to  where 
the  work  of  excavation  was  going 
on,  through  the  neglect  of  the 
brakeman  in  charge  of  the  car  to 
control  its  velocity,  was  thrown 
from  the  car  and  killed.  In  an 
action  to  recover  damages,  it  ap- 
peared that  there  was  plenty  of 
room  in  the  shaft  to  go  on  foot  up 
and  down  it,  and  there  was  no 
obstruction  in  the  way  of  the  en- 
gineer's proceeding  to  the  work  on 
Foot;  that  while  M.  had  been  accus- 
tomed, with  the  consent  of  the 
brakeman,  to  so  ride  down,  it  did 
not  appear  that  this  was  with  the 
knowledge  of  the  defendants,  or 
that  the  brakeman  had  any  author- 
ity to  give  his  consent.  It  also 
appeared  that  other  engineers  em- 
ployed m  the  work  of  inspection 
usiially  although  not  always, 
walked  up  and  down  the  shaft. 
JBeid,  that  no  duty  or  obligation 
rested  upon  defendants  to  trans- 
port M.  into  the  tunnel  or  to  allow 
such  a  use  of  their  car  by  him,  or 
to  mana^  it  with  such  care  as  to 
prevent  injury  to  him  when  riding 
thereon;  that  no  license  could  be 
implied  by  such  former  use  of  the 
cars;  that  the  decedent  took  upon 
himself  the  risk,  both  as  to  the 
condition  of  the  cars  and  the  qual- 
ity and  care  of  the  brakeman;  and 
that,  therefore,  a  refusal  to  nonsuit 
was  error.    Morris  v.  Brottn.  818 

0.  Plaintiff  received  two  policies  of 
insurance  upon  his  life  issued  by 
defendant,  giving  his  notes  and  a 
check  for  the  premiums,  under  an 
agreement  with  defendant's  a^ent 
that  certain  policies  then  held  by 
plaintiH  in  other  companies,  and 
which  were  delivered  by  him  to 
said  agent,  should  be  surrendered 
by  the  latter  to  the  insurers  and 
their  surrender  value  paid  in  cash, 
or  paid-up  policies  obtained  there- 
for, the  amount  in  either  case  to 
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be  satisfactory  to  plaintiff.  In 
case  of  the  agent's  failure  to  make 
arrangements  for  surrender,  satis- 
factory to  plaintiff,  it  was  agn^ 
the  latter  could  return  the  policies 
and  receive  back  his  notes  and 
check.  The  policies  contained  pro- 
visions to  the  effect  that  no  agent 
of  the  company  had  power  to  make 
or  modify  the  contract  of  insurance 
or  to  bind  it  by  any  promise.  The 
asent  failed  to  effect  a  surrender 
of  the  old  policies  satisfactory  to 
plaintiff,  and,  on  refusal  of  defend- 
ant to  receive  back  its  policies  and 
surrender  the  notes  and  check,  he 
brought  suit  to  compel  such  sur- 
render. Hddfth&t  said  provisioDS 
in  the  policies  related  to  the  policies 
themselves  after  they  became  exe- 
cuted instruments  between  the  par- 
ties; that  the  agreement  with  the 
agent  as  to  a  surrender  of  the  old 
policies  was  a  condition  precedent 
to  the  full  delivery  and  acceptance 
of  defendant's  policies,  and  until 
fully  complied  with  or  waived  no 
valid  contract  of  insurance  existed; 
and,  therefore,  that  said  provisions 
did  not  apply;  that  it  was  imma- 
terial whether  the  agent  had  power 
to  make  a  conditional  delivery  or 
not,  as  plaintiff  had  power  to  attach 
such  conditions  as  he  chose  to  the 
acceptance,  and  if  the  agent  lacked 
the  power,  the  result  would  still 
be  that  there  was  no  absolute  ac- 
-  oeptance,  and  so  no  contract;  and 
that,  therefore,  plaintiff  was  enti- 
tled to  the  relief  sought.  HamickeU 
V.  N.  Y.  L.  Ins,  Go.  890 

10.  One  G.  died  leaving  a  widow, 
two  daughters  and  two  sons.  By 
his  will  he  gave  to  his  widow  "  the 
net  income  of  his  estate,"  real  and 
personal,  for  life  or  uutil  she 
again  married.  Upon  her  remar- 
riage the  rents,  profits,  income 
ana  interest  were  during  the  re- 
mainder of  her  life  to  be  divided 
between  the  widow,  the  daughters 
and  sons,  each  class  to  take  one- 
third,  and  in  case  of  the  death  of 
either  of  the  sons  or  daughters  his 
or  her  issue  were  to  take  the 
parent's  share,  and  if  there  was  no 
issue  the  surviving  son  or  daugh- 
ter was  to  take  that  share.  Upon 
the  widow's  death  the  property 
was  to  be  divided  among  the  chil- 
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dren,  each  to  hold  the  share  given 
during  life,  and  after  the  death  of 
either  the  share  of  the  one  so  dying 
went  to  his  or  her  lawful  children 
and  to  the  lawful  issue  of  evetj 
child  who  may  have  died.  Incase 
of  the  death  of  either  son  or  daugh- 
ter without  issue  the  share  went 
to  the  other  son  or  daughter.  The 
daughters  opposed  probate  of  the 
will,  but  withdrew  their  opposi- 
tion upon  an  agreement,  declared 
by  its  terms  to  be  binding  on  the 
parties  to  it  *  *  and  their  respective 
heirs,  executors  and  administra- 
tors/' made  between  the  widow, 
the  children  of  the  testator  and  the 
husbands  of  the  two  daughters, 
b;^  which  she  covenanted  during 
widowhood  to  pay  over  to  each  of 
the  children,  and  in  case  of  the 
death  of  either,  to  his  or  her  '*  legal 
representatives,"  one-eighth  of  the 
net  income  of  all  the  testator's 
real  and  personal  estate.  One  of 
the  daughters  died  leaving  a 
husband  and  no  issue  her  surviv- 
ing, also  leaving  a  will,  by  which 
she  appointed  her  husband  execu- 
tor and  gave  him  all  her  property, 
including  her  interest  in  her 
father's  estate.  The  husband  died 
and  his  executors  claimed  the 
share  of  the  income  to  which,  if 
living,  the  wife  of  their  testator 
would  have  been  entitled  under 
the  will  of  her  father.  lu  an 
action  to  have  the  rights  of  the 
parties  under  said  agreement  de- 
termined, hdd,  that  the  term  *'  legal 
representatives  "  used  in  said  agree- 
ment had  the  same  meaning  as  the 
similar  terms  used  in  the  statute  of 
distribution  (2  R.  S.  96,  §  75),  ».  e., 
children  or  their  lineal  descendants 
and  not  executors  or  administra- 
tors; that  the  general  provisions  of 
the  will  of  G.  and  the  scheme  of 
the  statute,  so  far  as  they  relate  to 
or  point  out  the  beneficiary  or  dis- 
tributee, are  the  same;  that  the 
agreement  is  to  be  read  as  if  the 
provisions  of  the  will,  as  modified 
by  it,  were  incorporated  in  it,  and 
its  only  effect  is  to  give  to  the 
testator's  children  a  larger  share 
of  the  testator's  estate  than  they 
would  have  received  under  his 
will,  but  to  be  distributed  in  the 
same  way,  and  so  there  being  no 
legal    representatives  the  next  of 
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kin  of  the  deceased  daughter  were 
entitled  to  her  share.  Greenwood 
V.  HoUyrook.  466 

11.  In  an  action  brought  to  recover 
an  amount  claimed'  bj  plaintiff 
to  be  due  him  for  work  done  and 
materials  furnished  under  a  con- 
tract to  regulate  and  grade  a 
street  in  the  city  of  New  York, 
the  defendant  averred  in  its  answer 
that,  upon  the  estimated  quantities 
of  the  work  to  be  done,  plaintiff 
was  the  lowest  bidder,  but  that 
by  reason  of  "the  inadvertence, 
ignorance,  carelessness  or  error  of 
the  .surveyor"  an  error  arose 
whereby  the  contract,  as  awarded 
to  plaintiff,  required  a  payment  of 
nearly  twice  the  actual  value  of  the 
work  ;  that  plaintiff,  prior  to  mak- 
ing his  bid,  knew  that  the  esti- 
mate misstated  certain  items  and 
in  bad  faith,  and  with  intent  to 
profit  by  the  ignorance  of  the 
surveyor,  made  an  unbalanced 
bid.  There  was  no  allegation  or 
proof  of  a  fraudulent  collusion 
between  plaintiff  and  the  officers 
of  the  corporation.  The  city  sur- 
veyor testified  on  the  trial  that 
he  made  his  estimates  from  sur- 
face indications  and  as  correctly 
as  he  could,  but  that  the  nature 
of  the  locality  was  such  that  any 
estimate  in  advance  was  unreliable. 
Held,  that  no  fraud  was  established 
on  the  part  of  plaintiff  and  he 
was  entitled  to  recover;  that  he 
had  a  right  to  the  benefit  of  his 
own  knowledge  honestly  acquired, 
so  long  as  he  did  nothing  to  mis- 
lead or  deceive  the  city;  that  it 
having  invited  bids  upon  the  basis 
of  the  estimates  made,  and  awarded 
the  contract  to  one  who  was  the 
lowest  bidder,  tested  by  the  pro- 
posals, it  could  not  hold  the  con- 
tractor to  a  performance  and  then 
annul  the  contract  because  the 
actual  result  so  varies  from  the 
estimates  as  to  make  the  accepted 
bid  higher  than  the  others;  that 
the  lowest  bidder  under  the  esti- 
mates is  the  lowest  bidder  under 
the  law,  and  he  does  not  lose  his 
right  because  the  estimates  are 
erroneous;  that  having  complied 
with  the  law  and  entered  into  the 
contract  the  city  could  not  urge 
against  him  its  own  ignorance  or 
error.      BeiUy  v.  Mayor,  etc,    473 


12.  The  validity  of  such  a  contract 
with  the  city  does  not  depend 
upon  the  accuracy  of  the  officer 
charged  with  the  duty  of  making 
the  estimates,  but  upon  an  honest 
effort  on  his  part  to  be  accurate. 

Id. 

18.  P.,  plaintiff's  intestate,  prepared 
the  general  plans  and  specifications 
for  the  construction  of  a  house 
for  defendants  under  an  oral 
agreement  between  them.  After 
all  the  work  called  for  had  been 
done  and  payments  had  been  made 
thereon,  a  writing  was  signed  by 
the  parties  in  which,  after  an  ac- 
knowledgment of  receipt  by  P. 
of  the  amount  paid,  it  was  stated 
that  this  left  ''  a  balance  due  "  of 
a  sum  stated,  which  defendants 
agreed  to  pay  in  installments,  the 
last  installment  when  the  roof 
was  on.  It  was  then  added  that 
this  should  *'  be  in  full  for  all  ser- 
vices for  plans  of  exterior  and 
floor  plans  on  the  building."  In 
an  action  to  recover  a  balance, 
alleged  to  be  due,  defendants 
claimed  that  the  writing  consti- 
tuted a  contract,  by  which  P. 
agreed  to  do  all  the  work  neces- 
sary for  finishing  the  exterior  and 
fioor  ^lans,  and  that  this  included 
a  detiuled  drawing  and  specifica- 
tions, and  set  up  as  a  counter-claim 
a  breach  of  performance  of  this 
contract.  Meld,  that  the  claim 
was  untenable;  that  the  writing 
amounted  simply  to  a  receipt,  a 
promise  by  defendants  to  pay  the 
balance  then  due  as  specified,  and 
by  P.  that  this  should  be  in  full 
for  the  work  he  had  then  pet- 
formed;  that  the  balance  being 
then  due  and  the  agreement  by 
P.  to  wait  for  payment  being  with- 
out consideration  was  void;  but 
that  if  valid,  it  appearing  that 
defendants  had  not  made  the  pay- 
ments as  agreed,  although  the 
action  was  commenced  before  the 
roof  was  on,  but  after  default  on 
their  part,  this  was  no  bar  to  the 
prosecution  of  the  action.  Ifeiffer 
▼.  GampbeU,  631 


CORPORATIONS. 
1.  Constitutional  or  statutory  pro- 
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▼isions  for  the  repeal  of  statutes, 
providing  for  the  creation  of  cor- 
porations, or  the  annulment  of 
charters  of  corporations,  do  not 
confer  power  to  take  away  or  de- 
stroy property  or  annul  contracts, 
and  an  express  reservation  in  such 
a  statute  of  power  to  take  away 
or  destroy  property  lawfully  ac- 
quired, under  authority  conferred 
by  a  charter,  and  any  legislation 
which  authorizes  such  a  result  to 
be  accomplished  indirectly  is  un- 
constitutional and  void.  People  Y, 
O'Brien,  1 

2.  As  to  whether  an  action  by  the 
attorney-general  in  the  name  of  the 
People  of  the  state,  for  the  purpose 
of  determining  the  rights  and 
liabilities  of  parties,  as  affected  by 
the  dissolution  of  a  corporation,_is 


maintainable  guare. 


Id, 


8ee  CoLLEaES. 

Insurance  (Life). 
Municipal  Corporations. 
Railroad  Corporations. 


COSTS. 

1 .  Under  the  Code  of  Civil  Procedure 
(S§  2557-2569,  2570),  it  is  within 
the  discretion  of  a  surrogate,  upon 
the  settlement  of  the  accounts  of 
an  executor  or  testamentary  trustee 
to  award  costs  "payable  by  the 
party  personally  or  out  of  the  estate 
or  fund  as  justice  requires; "  and, 
while  the  exercise  of  this  discretion 
is  so  qualified  by  the  words  "  as 
justice  requires"  as  to  authorize 
the  interposition  of  the  General 
Term,  where  there  has  been  an 
abuse  of  discretion  and  a  violation 
of  justice,  it  has  no  other  power  of 
review.    In  re  SeUeck.  284 

2.  Plaintiff's  complaint  in  an  action 
in  a  court  of  record  contained 
seven  causes  of  action,  aggregating 
$552.50,  besides  interest.  The  an- 
swer, besides  a  general  denial,  set 
up  two  counter-chums,  aggre^ting 
$561.26,  besides  faiterest.  These 
grew  out  of  transactions  in  noway 
connected  with  plaintiff's  causes  of 
action,  and  had  not  in  any  way 
been  applied  by  the  parties  in  re- 


duction of  plaintiff's  claim.  Upon 
the  trial  the  parties  gave  evidence 
in  support  of  each  of  their  respect- 
ive claims.  The  jury  brought  in 
special  findings  for  the  plaintiff 
on  three  of  the  causes  of  action 
amounting  to  $657.84,  and  for  de- 
fendant on  one  of  his  counter- 
claims $634.26;  balance  in  favor 
of  plaintiff  $28.59.  Under  the 
direction  of  the  trial  court  they 
rendered  a  general  verdict  for  the 
plaintiff  for  $23.59.  Jleld,  that  the 
causes  of  action  and  counter-claim 
so  established  were  subsisting  ac- 
counts between  the  parties  within 
the  meaning  of  the  provision  of  the 
Code  of  Civil  Procedure  (§  2863, 
subd.  4),  declaring  that  a  justice  of 
the  peace  shall  not  take  cognizance 
of  a  civil  action  "where  in  a  mat- 
ter of  account,  the  sum  total  of  the 
accounts  of  both  parties,  proved  to 
the  satisfaction  of  the  justice,  ex- 
ceeds $400,"  and  as,  therefore,  the 
action  could  not  have  been  com- 
menced and  tried  in  a  Justice's 
Court,  the  plaintiff  was  entitled  to 
costs.  (§  8228,  subd.  8.)  Sherry 
V.  Cary.  514 

8.  Where,  upon  a  reference  under  the 
statute  of  a  claim  against  an  estate, 
based  on  a  legal  cause  of  action, 
the  plaintiff  recovers  nominal  dam- 
ages, even  if  the  plaintiff  under  the 
Code  of  Civil  Procedure  (§§  1835, 
1886),  may  not  recover  his  costs  (as 
to  which  qiuBre),  the  defendant  is 
not  legally  entitled  to  costs,  nor  is 
the  allowance  thereof  to  him  dis- 
cretionary (§  8240).  Eovkins  v. 
Lott.  577 

4.  The  costs  in  such  case  are  regu- 
lated by  the  Revised  Statutes 
(2  R.  S.  89,  §  87)  and  the  section  of 
said  Code  (§  8229),  giving  defend- 
ant costs  in  actions  specified  in  the 
preceding  section  "unless  the 
plaintiff  is  entitled  to  costs  as 
therein  specified,"  does  not  give 
the  right,  as  the  preceding  section 
does  give  plaintiff  costs  in  an  action 
against  an  executor  and  adminis- 
trator (§§  2868,  8228,  subd.  4),  and 
the  fact  that  by  other  sections  the 
right  is  made  contingent  upon  a 
refusal  to  refer(§§  1885, 1836),  does 
not  authorize  the  awarding  oi  casts 
to  the  executor  or  administrator  on 
a  recovery  by  the  other  party  al- 
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though  costs  may  not  be  awarded 
to  the  latter.  Id, 

6.  An  order  awarding  costs  to  an  ad- 
ministrator, where  he  is  not  entitled 
to  them,  is  reviewable  here.  (Code. 
§  191,  subd.  8.)  Id. 

When  sum^t^s  decree  aUotD- 

ing  cotiU  to  adminutrator,  not  remeuh 
aiieJiere, 

Bee  In  re  Jones.    (Mem^        9S7 


COUXTY  COURTS. 

1.  Under  the  provision  of  the  state 
Constitution,  as  amended  in  1873 
(art.  6,  S  15),  and  under  the  provi- 
sion of  the  Code  of  Civil  Procedure 
(g  840),  defining  the  jurisdiction  of 
County  Courts,  they  are  courts  of 
limited  and  inferior  jurisdiction, 
and  so  are  affected  by  such  pre- 
sumption.    Gilbert  v.  York.     644 

"2.  In  an  action,  therefore,  in  a  County 
Court  to  recover  a  money  judg- 
ment, an  averment  in  the  complaint 
that  the  defendant  is  a  resident  of 
the  county  is  necessary.  The  pro- 
vision of  said  Code  specifying  what 
must  be  averred  in  a  complaint 
(§  481)  is  not  exclusive.  Id, 

■8.  The  omission  of  such  an  averment 
is,  under  said  Code,  a  ground  for 
demurrer,  as  the  defect  appears 
upon  the  face  of  the  complaint. 
(§488.)  Id. 


COURTS. 

iS»  Appeal. 

County  Courts. 
Gbnekal  Term. 
Justices'  Courts. 
Surrogates*  Courtb. 


COURT  OF  APPEALS. 
See  Appeau 

CREDITOR'S  SUIT. 

1.  In  an  action  by;  creditors  of  the 
vendor  to  set  aside  a  transfer  of 


property,  where  it  appears  there 
was  a  valuable  consideration  for 
the  transfer,  and  there  is  no  proof 
of  conspiracy  between  the  vendor 
and  vendee  to  defraud  the  creditora 
of  the  vendor,  proof  of  acts  and 
declarations  of  the  vendor  showing 
a  fraudulent  intent  on  his  part  are 
inadmissible  against  the  vendee. 
Buah  V.  Boberts.  278 

2.  The  action  is  only  maintainable  on 
proof  of  actual  notice  on  the  part 
of  the  vendee  of  the  fraudulent  in- 
tent, or  knowledge  of  circum- 
stances equivalent  to  such  notice. 
Notice  or  knowledge  may  not  be 
made  out  from  declarations  of  the 
vendor.  Id. 


CRIMINAL  TRIAL. 

1.  jf^  M0I7M  the  granting  or  refusal  of 
a  motion  to  postpone  the  trial  of  a 
criminal  action  is  in  the  discretion 
of  the  court,  and  its  decision 
thereon,  where  there  is  no  abuse 
of  discretion,  is  not  reviewable 
upon  appeal.    Bsople  v.  Jackson. 


2.  Where  such  an  application  is 
based  upon  the  ground  of  the  ab- 
sence of  a  witness,  it  must  appear 
to  the  court,  first,  that  the  witness 
is  really  material;  second,  that  the 
party  applying  has  been  guilty  of 
no  neglect;  VUrd,  that  the  witness 
can  be  had  at  the  tim3  to  which 
the  trial  is  deferred.  Id. 

8.  The  trial  of  an  indictment  for 
murder  having  been  set  down  for 
a  particular  day  the  court  order^ 
an  adjourned  term  to  be  held  on 
that  day,  and  directed  a  specified 
number  of  trial  jurors  to  be  sum- 
moned to  attend.  These  were 
drawn  and  summoned  in  the  usual 
manner,  and  the  court,  because  of 
their  service  during  the  four  weeks 
session  preceding,  discharged  the 
original  panel  from  further  attend- 
ance. Held,  that  this  furnished  no 
ground  for  a  challenge  "to  the 
arrajr  and  the  panel  of  jurors;" 
that  it  was  withm  the  power  of  the 
court  to  excuse  one  or  all  of  the 
jurors  originally  summoned  and  to 
summon  any  number  of  others  it 
deemed  necessary.    (CodeofCrim. 
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Pro.  §§  858,  801;  Code  of  Civn 
Pro.  §§84,  1088,  1058.)  Id, 

4.  It  seems  that  if  the  dismissal  of  the 
regular  panel  was  erroneous,  this 
was  not  a  ground  for  a  challenge 
to  the  pand.  (Code  of  Crim.  Pro. 
§  861.)  Id. 

5.  A  variance  between  the  averment 
in  such  an  indictment  and  the 
proof  as  to  the  day  on  which  the 
crime  was  conmiitted  is  immaterial 
and  may  be  disregarded,  or  the  in- 
dictment may  be  amended.  (Ck)de 
of  Crim.  Pro.  a§  298,  294,  295.) 
It  is  sufficient  mat  the  crime  was 
committed  at  some  time  prior  to 
the  finding  of  the  indictment  and 
that  it  can  be  so  understood  from 
its  allegations.  (Code  of  Crim. 
Pro.  §§  280,  284.)  Id. 

0.  With  the  consent  of  defendant,  a 
photograph  representing  the  place 
where  the  homicide  was  com- 
mitted, was  put  in  evidence.  W., 
a  witness  for  the  prosecution,  who 
was  present  when  the  photograph 
was  taken  and  who  had  seen  part 
of  the  affair  from  a  window  near 
by,  placed  three  persons  in  the 
highway  to  represent  the  positions, 
which,  accordmgto  his  recollection 
the  deceased,  the  defendant  and 
another  person  present  at  the 
homicide  occupied.  W.'s  testi- 
mony as  to  that  fact  was  received 
under  objection  and  exception. 
EeUd,  no  error.  Id. 

7.  Defendant's  counsel,  under  an 
offer  to  show  that  he  carried  the 
revolver  with  which  the  crime  was 
committed  to  protect  himself  from 
a  threatened  assault  by  one  W., 
offered  proof  of  threats  made  by 
W.  against  defendant;  there  was 
no  suggestion  that  these  threats 
had  come  to  defendant's  knowl- 
edge. Held,  that  the  offer  was 
properly  rejected.  Id. 

8.  Upon  a  criminal  trial  S..  a  wit- 
ness for  the  prosecution,  testified 
to  a  conversation  with  one  of  de- 
f endimt's  witnesses  who  had  been 
previously  ezamined  and  had  testi- 
fied that  he  had  no  conversation 
with  S.  on  the  subject.  This  was 
objected  to  on  the  ground  that 
defendant's  witness  huad  not  been 


previously  particularly  interro- 
gated as  to  the  time,  place,  etc., 
and  it  was  received  under  objec- 
tion. Defendant  thereafter  recalled 
his  witness  and  interrogated  him 
particularly  as  to  the  aUe^ed  con- 
versation, and  he  contradicted  the 
version  of  it  testified  to  by  S. 
Held,  that  while  the  objection  was 
well  taken  and  would  have  been 
fatal  to  the  conviction  if  defend- 
ant had  rested  upon  his  exception, 
he  waived  the  oblectlon  by  recal- 
ling and  examining  his  witness. 
F£pUy.  WekUm.  569 


DAMAGES. 

1.  While  the  innocent  purchaser  of 
a  usurious  security,  when  the  pur- 
chase was  induced  by  fraud,  may 
enforce  the  security  against  the 
maker  if  he  is  privy  to  the  fraud, 
to  the  extent  of  the  money  paid  by 
such  purchaser,  or  may  rescmd  and 
recov.er  back  that  sum,  with  in- 
terest, the  policy  of  the  usury  laws 
requires  a  limitation  to  that  amount, 
and  he  cannot  in  any  form  of  action 
recover  more.     MiUer  v.  Zeimer. 

441 

2.  Where,  therefore,  a  bond  and 
mortgage  was  executed  without 
consideration,  and  M.,  plaintiffs' 
testator,  purchased  the  same  for 
less  than  its  face,  but  in  good  faith 
and  in  reliance  upon  representa- 
tions on  the  part  oi  the  mortgagor 
and  mortgagee  that  the  securities 
wore  valid,  given  upon  a  full  con- 
sideration and  free  from  usury,  and 
where,  in  an  action  to  foreclose 
the  mortgage  the  judgment  decreed 
a  sale  but  only  to  satisfy  the  sum 
actually  advanced,  hela,  that  an 
action  was  not  maintainable  against 
the  mortgagor  and  mortgagee  to 
recover,  because  of  the  fraud,  the 
difference  between  the  value  of  the 
mortgage  as  represented,  and  its 
actual  value  to  the  assignee.      Id. 


In  custion  of  ^ectment. 

See  Oilman  v.  Oilman. 


265 


DEBTOR  AND  CREDITOR. 
1.  The  right  of  a  creditor  of  a  firm 
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to  share  in  the  estate  of  a  deceased 
member  of  the  firm  in  the  hands  of 
his  administrator,  where  there  is  no 
joint  estate  and  the  surviving  part- 
ner is  insolvent,  is  governed  by  the 
rules  by  which  courts  of  equity  are 
guided  in  distributing  the  separate 
estate  of  an  insolvent  as  between 
his  separate  creditors  and  those  of 
a  copartnership  of  which  he  was  a 
member.    In  re  Oray.  404 

2.  While,  as  a  general  rule  in  such 
cases,  the  separate  creditors  are 
entitled  to  be  first  paid,  where  a 
creditor  at  the  time  a  debt  is  con- 
tracted for  the  benefit  of  the  firm, 
requires  therefor  and  receives  the 
joint  and  several  obligation  of  the 
copartners  individually,  it  thereby 
becomes  the  several  debt  of  each 
of  them;  the  holder  is  entitled  to 
the  benefit  of  the  security  according 
to  its  terms,  and  has  the  right  to 
prove  it  against  the  separate  estate 
of  the  decedent,  and  to  share 
equally  with  the  other  separate 
creditors  in  the  distribution.      Id. 

8.  In  an  action  to  recover  possession 
of  property  alleged  to  have  been 
wrongfully  detained,  plaintiff 
claimed  under  bill  of  sale  which 
the  evidence  showed  was  intended 
as  a  mortgage.  The  instrument 
was  not  filed  as  a  chattel  mortgage. 
The  property  was  at  the  time  in 
store,  and  was  subsequently  levied 
on  by  defendant's  intestate  by  vir- 
tue of  an  attachment.  There  was 
sufficient  evidence  to  justify  a 
finding  that  it  never  went  into 
plaintiff's  possession  prior  to  the 
levy  under  the  attachment.  Held, 
that  as  against  the  attaching  cred- 
itor the  mortgage  was  void  under 
the  statute  (Chap.  279,  Laws  of 
1833);  that  a  mere  constructive 
possession  would  not  answer  the 
requirements  of  the  statute.  Siederi- 
bach  V.  Biley.  560 

4.  Also,  Tieldf  that  if  the  instrument 
was  intended  as  a  pledge,  there 
was  a  similar  infirmity  in  plaintiff's 
position,  as  a  pledge  could  not 
become  operative  without  delivery 
to  the  pledgee.  Id. 

5.  Also,  Iield,  that  a  similar  infirmity 
attaches  if  the  instrument  was  to 
be  considered  as  a  bill  of  sale,  in 


the  absence  of  proof  that  it  was 
made  in  good  faith  and  without 
intent  to  defraud,  as  the  sale  not 
having  been  accompanied  by  im- 
mediate delivery  and  followed  by 
a  continued  change  of  possession 
was  presumptively  fraudulent  as 
against  creditors  of  the  vendor. 
(2  R.  S.  136,  §  5.)  Id. 

See  Creditob'8  Suit. 


DEEDS. 

In  the  absence  of  a  covenant  or  agree 
ment  to  that  effect,  contained  in 
the  instrument  of  conveyance,  the 
grantee  of  lands  does  not  assume  a 
personal  obligation  to  pay  existing 
incumbrances.    Smith  v.  ChmeU. 

554 
See  Grant. 


DEFENSES. 

1.  In  an  action  to  recover  back  a  pro- 
portionate part  of  moneys  paid 
upon  an  assessment  for  a  local  im- 
provement in  the  city  of  New  York, 
prima  fade  valid,  and  which 
created  an  apparent  lien  upon  the 
lands  assessed,  where  the  facts 
rendering  a- portion  of  the  assess- 
ment invalid  were  aU  de  hors  the 
record,  it  is  no  defense  that  the 
assessment  has  not  been  vacated  or 
reduced  under  and  in  pursuance 
of  said  act.  Ditfenthaler  v.  Mayor, 
etc,  881 

2.  A  decree  of  a  surrogate  setting 
aside,  on  the  ground  of  fraud,  a 
decree  rendered  on  the  final  ac- 
counting of  an  administrator,  which 
by  its  terms  discharged  the  sureties, 
and  ordering  a  further  aocoimting, 
is  binding  on  the  sureties,  althougn 
they  were  not  served  with  notice  of 
the  application;  and  the  omission 
to  ^ve  notice  is  no  defense  to  an 
action  brought  pursuant  to  an  order 
of  the  surrogate  directing  the  prose- 
cution of  the  bond  because  of  the 
failure  of  the  administrator  to  pay 
over  a  sum  directed,  on  a  furtfier 
accounting,  to  be  paid  by  him  to 
one  of  the  next  of  kin.  Deobald  v. 
Oppermann.  581 
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8.  Nor  is  it  any  defense  that,  pursu- 
ant to  an  agreement  made  with 
them  at  the  time  the  sureties  exe- 
cuted the  bond,  the  administrator 
deposited  with  them  the  proceeds 
of  the  estate,  to  be  retained  until 
they  were  discharged  from  liability 
on  the  bond,  and  with  the  authoritj^ 
to  use  the  proceeds  in  their  busi- 
ness, they  paying  interest,  and  that 
upon  the  rendition  of  the  decree 
discharging  them  they  paid  over 
the  amount  so  deposited.  Id. 

4.  A  transferee  from  an  executor  or 
administrator  cannot  protect  him- 
self from  an  action  brought  by  the 
trustee  to  reclaim  the  trust  fund  by 
showing  that  such  trustee  is  a  lega- 
tee under  the  will  or  next  of  kin  to 
the  intestate,  and  thus  entitled  to  an 
Interest  in  the  fund.  Id. 

5.  The  defense  of  a  former  suit 
pending,  to  be  available,  must  be 
pleaded.    HoUister Y.Stewart,  644 


DEFINITIONS. 

The  word  "chiMren"  is  a  flexible 
one,  and  in  determining  as  to 
whether  when  used  In  a  will,  it 
was  intended  to  be  limited  strictly 
to  its  primary  meaning,  or  was  in- 
tended to  be  used  in  its  broader 
sense  as  issue,  the  context  may  be  re- 
sorted to,  and  that  meaning  should 
be  preferred,  when  the  reason  of 
the  thing  sustains  it,  which  per- 
mits the  children  of  a  deceased 
child  to  inherit.    In  re  Faton.  480 

When  the  term  **  legal  reore- 

eentatives"  means  children  or  their 
lineal  descendants,  not  executors  or 
administrators. 

See  Greentoood  v.  HoGyrook.        465 


DEVISE. 

The  will  of  M.  gave  to  his  wife  cer- 
tain premises,  together  with  certain 
personal  property,  to  be  received 
by  her  in  lieu  of  dower.  At  the 
time  of  the  testator's  death  there 
was  a  mortgage  upon  the  premises, 
the  amount  of  which  was  about 
the  value  of  the  premises.    The 


widow  accepted  the  provisions. 
Subsequently  the  mortgage  w^as 
foreclosed, resulting  in  a  deficiency. 
In  an  action  for  a  construction  of 
the  will,  held,  that  the  widow  was 
not  entitled  to  be  allowed  the 
value  of  the  real  estate;  that  under 
the  statute  (I  R.  S.  749,  §  4),  she 
simply  took  the  equity  of  redemp- 
tion and  was  required  as  devisee, 
to  pay  and  satisfy  the  mortgage. 
Meyer  Y.  Cohen.  270 

See  Wills. 


EJECTMENT. 

1.  The  will  of  G.  gave  to  his  wife,  so 
long  as  she  remained  his  widow, 
'*  for  her  own  use  and  occupation, 
and  none  other,"  one-third  of  his 
"  mansion  house."  The  other  two- 
thirds  the  will  declared  were  to  be 
for  the  use  of  such  of  the  testator's 
children  by  his  said  wife  as  might 
choose  to  occupy  the  same.  In 
case  none  of  them  so  chose,  the 
wife  was  to  have  the  use  of  the 
whole.  The  provisions  made  in 
the  will  for  the  wife  were  declared 
to  be  in  lieu  of  dower.  His  resi- 
duary estate  the  testator  gave  to 
his  children.  Upon  the  death  of 
the  testator  the  widow  waived  the 
provisions  for  her  in  the  will  and 
claimed  dower,  and  provision  was 
made  for  her  by  a  court  of  com- 
petent jurisdiction.  Defendant,  a 
son  of  Q.  by  a  former  wife,  took 
possession  of  three  rooms  in  the 
mansion;  another  heir  occupied  a 
fourth  and  the  remainder  was  un- 
occupied. In  an  action  of  eject- 
ment, brought  by  the  children  of 
the  testator  by  his  second  wife,  it 
appeared  that  they  made  a  formal 
demand  of  defendant  for  possession 
of  the  whole  house,  and  required 
him  to  move  out  at  once.  He 
offered  to  leave  as  soon  as  he  could 
find  another  place,  and  expressed 
a  willingness  for  them  to  move  in 
without  delay,  and  it  did  not 
appear  that  at  any  time  he  denied 
plaintiffs'  right  to  any  part  of  the 
premises;  about  two  months  after 
the  demand  he  did  move  out. 
The  court  charged  the  jury  that 
the  plaintiffs  were  entitled  to  re- 
cover possession  of  two-thirds  of 


720 


INDEX. 


the  premises,  with  damages.  JSIOd, 
error;  that  the  portion  the  widow 
refused  became  part  of  the  residue 
and  vested  under  the  will  in  his 
heirs,  and,  among  them,  the  de- 
fendant, and  so  tiie  parties  were 
tenants  in  common;  that  plaintiffs 
failed  to  prove  that  they  had  been 
actually  ousted,  or  that  there  had 
been  any  denial  of  their  rights  as 
co-tenants,  in  the  absence  of  which 
proof  they  were  not  entitled  to 
recover.  (Ckxie  of  Civ,  Pro.  §  1515.) 
Oilman  y.  Oilman,  265 

2.  Defendant's  answer  was  a  general 
denial.  Heid,  that  this  was  £ub- 
stantiallv  a  denial  that  defendant 
was  guilty  of  unlawfully  with- 
holding the  premises  as  alleg^  in 
the  complaint,  and  imder  it  de- 
fendant was  entitled  to  prove  any 
matter  which  would  aefeat  the 
action,  and  the  burden  was  uxwn 
plaintiffs  of  showing  a  right  to  the 
possession  of  the  premises  as 
against  defendant  at  the  time  of 
the  conunencement  of  the  action. 

Id. 

8.  The  court  charged  that  plaintiffs 
were  entitled  to  recover,  as  dam- 
ages, the  value  of  the  use  of  two 
thirds  of  the  premises  from  the 
time  of  demand  up  to  the  trial. 
Held,  error;  that  mej  were  only 
entitled  to  recover,  if  at  all,  dam- 
ages up  to  the  time  of  the  surrender 
oi  the  premises.  Id. 


EMINENT  DOMAIN. 

1.  An  order  of  the  General  Term  of 
the  Supreme  Court  affirming  an 
order  of  Special  Term  confirming 
the  report  of  the  commissioners  of 
estimate  and  assessment  in  pro- 
ceedings to  acquire  title  to  lands 
for  the  purpose  of  establishing  a 
public  place  in  the  city  of  New 
York  under  the  act  of  1884  (Chap. 
451,  Laws  of  1884),  is  not  review- 
able here.  In  re  Board  of  Street 
Opening,  etc.  581 

2.  The  privilege  given  to  the  M.  T. 
Co.  under  the  act  creating  it  (Chap. 
883,  Laws  of  1872),  "  to  construct 
and  operate  certain  railroads  in  the 
city  of  New  York,"  having  been 


defined  and  limited  by  the  act,  it 
was  bound  to  exercise  that  privi- 
lege, if  at  all,  according  to  the 
terms  in  which  it  was  conferred; 
it  could  not  take  part  and  reject 
the  rest.       In  re  Met.  Transit  Oo. 

688 

8.  As  a  condition  \xpcm  which  the 
court  could  be  asked  to  intervene 
in  its  favor  to  enable  it  to  acquire 
lands  and  street  rights,  the  com- 
pany was  obliged  to  show,  under 
oath,  that  it  is  its  'Mntention, 
*  *  *  in  good  faith,  to  con- 
struct and  finish  a  railroad  from 
and  to  the  places  named  *  *  * 
in  its  articles  of  association."  (Laws 
of  1850,  chap.  140,  §  14.)  Id. 


ESTOPPEL. 

1.  Where,  in  a  foreclosure  suit,  such 
facts  are  stated  as  will,  if  admitted, 
subject  the  title  of  a  defendant  te 
the  plaintiff's  mortgage  and  to  the 
reUS  sought,  and  such  defendant 
makes  dSault  or  answers,  and 
judgment  goes  against  him,  he 
will  be  estopped^irom  afterwarda 
setting  up  his  interest  as  against 
the  judgment,  and  what  oindft 
him  m  this  respect  cannot  be  ques- 
tioned by  any  other  person.  Qoe- 
bel  V.  Jljffla.  170 

2.  In  an  action  for  the  wrongful  de- 
tention and  conversion  of  personal 
property,  defendant's  answer  de- 
nied the  conversion  and  alleged 
that  plaintiff  placed  the  property 
with  him  under  an  arrangement 
and  with  power  to  use  and  invest 
it  in  transactions  on  joint  account, 
and  that  heavy  losses  were  incurred 
in  the  course  of  defendants  man- 
agement of  the  estate,  of  all  of 
vmich  plaintiff  had  knowledge  and 
was  furnished  with  statements. 
No  affirmative  relief  was  asked  by 
defendant.  An  application  for  a 
bill  of  particulars  of  the  losses, 
referred  to  in  defendant's  answer, 
was  granted  Bdd,  no  error ;  that 
defendant  by  setting  up  the  loeses 
in  his  answer  was  estopped  from 
denying  their  materiali|hr  on  tlie 
motion.      Ounard   v.    Iraneklfn. 
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EVIDENCE. 

U  Wliere  the  probate  of  a  will  is 
contested  on  the  ground  of  the  un- 
soundness of  mind  of  the  testator, 
a  physician  who  has  attended  upon 
the  deceased  in  a  professional  ca- 
pacity, is  not  a  competent  witness 
for  the  contestants  to  testify  from 
knowledge  acquired  while  so  at- 
tending him  as  to  his  mental 
incapacity.  (Code  of  Civil  Pro. 
§  884.)    In  re  Colenian.  220 

Z.  The  prohibition  of  the  Code  of 
Civil  Procedure  (§  835),  against  the 
disclosure  by  an  attorney  of  a  com- 
munication by  his  client  to  him  or 
his  advice  thereon,  id  the  course  of 
his  professional  employment,  ap- 
plies to  instructions  given,  by  one 
proposing  to  execute  a  will,  to  an 
attorney  employed  to  draw  it,  and 
to  conversations  had  with  the  at- 
torney for  the  purpose  of  enabling 
him  to  carry  out  the  instructions. 

Id. 

8.  Where,  however,  the  attorney  is 
requested  by  the  testator  to  sign  the 
attestation  clause  of  the  will  as 
witness  thereto,  this  is  an  express 
waiver  within  the  meaning  of  said 
Code  (^  886)  of  the  pledge  of 
secrecy  so  imposed  and  authorizes 
the  disclosure.  Id. 

4.  The  provision  of  the  Code  author- 
izing such  a  waiver  by  the  client 
does  not  require  it  to  be  in  writing 
or  in  any  particular  form  or  man- 
ner or  at  any  particular  time  or 
place;  it  must  be  an  expreas  waiver 
made  in  such  a  manner  as  to  show 
the  testator  intended  to  exempt  his 
attorney,  in  the  particular  case, 
from  the  prohibition.  Id. 

5.  A  testator,  in  requesting  a  person 
to  sign,  as  a  subscribing  witness  to 
his  will,  is  presumed  to  know  the 
obligations  assumed  bv  the  witness 
in  respect  to  the  proof  of  the  will; 
among  other  thmgs,  the  duty  to 
testify  as  to  the  circumstances  at- 
tending its  execution,  including 
the  mental  condition  of  the  testator 
at  that  time,  as  evidenced  by  his 
action,  conduct  and  conversation. 

Id. 


6.  The  act  of  a  testator,  therefore,  in 
requesting  his  attorney,  who  drew 
his  will,  to  become  a  witness  to  it, 
is  clearly  indicative  of  an  intention 
to  waive  the  statutory  prohibition, 
and  so  leave  the  witness  free  to 
perform  the  duties  of  the  office 
assigned  him.  Id, 

7  Where  the  probate  of  a  will  is  con- 
tested, legatees  under  it  are  not 
competent  witnesses  for  the  pro- 
ponent as  to  personal  transactions 
or  communications  between  them 
and  the  testator.  (Code  of  Civil 
Pro.  §  829.)  Loder  v.  WMpJ^.  289 

8.  Where  a  legatee,  however.has  exe- 
cuted a  valid  release  of  all  his 
interest  the  disability  is  removed, 
and  he  may  properly  be  examined 
as  a  -witness.  Id. 

9.  An  executor  and  proponent  of  a 
will  is  not  disqualified  from  testi- 
fying to  such  transactions  or  com- 
mumcations.  Id. 

10.  The  provisionof  the  Code  of  Civil 
Procedure  (§  884),  prohibiting  a 
physician  or  surgeon  from  dispos- 
ing "  any  information  which  he 
acquired  in  attending  a  patient  in 
a  professional  capacity,"  etc.,  ap- 
plies to  proceedings  for  the  probate 
of  a  will,  and  after  the  death  of  the 
patient  the  prohibition  cannot  be 
waived  by  anyone.  Id. 

11.  The  fact,  therefore,  that  a  phy- 
sician is  called  as  a  witness  by  an 
executor  and  proponent  of  a  will, 
does  not  render  him  competent  to 
disclose  any  information  acquired 
while  attending  upon  the  testatdr. 

Id. 

12.  An  attorney,  in  receiving  the 
directions  or  instructions  of  one 
intending  to  make  a  will,  although 
he  asks  no  questions  and  gives  no 
advice,  but  simply  reduces  to  writ- 
ing the  directions  givto  to  him, 
stul  acts  in  a  professional  capacity 
and  is  prohibited  from  disclosing 
any  communication  so  made  to 
him  by  his  client.  (Code  of  Civil 
Pro.  ^  885.)  Id. 


18.  Where,  in  an  action  upon  a  guar- 
anty of  collection  of  a  debt,  the 
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defense  is,  that  the  debtor  was  not 

Srosecuted  with  due  diligence,  evi- 
ence  that  a  delay  in  prosecution 
was  with  the  acquiescence  of  the 
guarantor,  is  competent,  on  the 
part  of  the  plaintiff,  as  bearing 
upon  this  issue.    Mead  v.  Parker. 

259 

14.  Proof  of  such  acquiescence  is 
also  competent,  as  showing  a 
waiver  by  the  guarantor  of  his 
strict  right  to  take  advantage  of  the 
creditors  indulgence,  to  avoid  the 
guaranty.  Id. 

15.  In  an  action  b^  creditors  of  the 
vendor  to  set  aside  a  transfer  of 
property,  where  it  appears  there 
was  a  valuable  consiaeration  for 
the  transfer,  and  there  is  no  proof 
of  conspiracy  between  the  vendor 
and  vendee  to  defraud  the  creditors 
of  the  vendor,  proof  of  acts  and 
declarations  of  the  vendor  showing 
a  fraudulent  intent  on  his  part  are 
inadmissible  against  the  vendee 
Bush  V.  BoberU.  278 

16.  With  the  consent  of  defendant, 
upon  the  trial  of  an  indictment  for 
murder,  a  photograph  representing 
the  place  where  the  homicide  was 
committed,  was  put  in  evidence. 
W.,  a  witness  for  the  prosecution, 
who  was  present  when  the  photo- 
graph was  taken  and  who  had  seen 
part  of  the  affair  from  a  window 
near  by,  placed  three  persons  in 
the  highway  to  represent  the  posi- 
tions, which,  according  to  his  re- 
collection the  deceased,  the  defend- 
ant and  another  person  present  at 
the  homicide  occupied.  W.'s  tes- 
timony as  to  that  fact  was  received 
under  objection  and  exception. 
Hdd,  no  error.    People  v.  Jackmn, 

362 

17.  Defendant's  counsel,  under  an 
offer  to  show  that  he  carried  the 
revolver  with  which  the  crime  was 
committed  to  protect  himself  from 
a  threatened  assault  by  one  W., 
offered  proof  of  threats  made  by 
W.  against  defendant;  there  was  no 
suggestion  that  these  threats  had 
come  to  defendant's  knowledge. 
Held,  that  the  offer  was  properly 
rejected.  la. 

18.  The  question  as  to  whether  real 


estate  is  partnership  property  may 
be  determined  on  parol  evidence, 
independent  of  the  particular  form 
which  the  transaction  took  or  the 
name  in  whidi  the  titldwas  taken. 
Greenwood  v.  Marvin.  423 


EXCEPTIONS. 

1.  To  authorize  the  (General  Term  to 
review  the  facts  on  an  appeal  from 
a  surrogate's  decree  admitting  a 
will  to  probate,  it  is  not  essential 
that  the  surrogate's  finding  of  fact 
should  be  challenged  by  an  excep- 
tion, nor  is  any  request  to  find  fur- 
ther facts  necessary.  An  appeal 
on  the  facts,  as  well  as  on  the  Law, 
is  sufiicient  to  give  the  appellate 
court  jurisdiction,  and  an  excep- 
tion to  a  finding  of  fact  is  neither 
necessary  or  proper.  Burger  v. 
Burger.  523 

2.  The  questions  which  may  be  raised 
by  exception  under  the  Code  of 
(;ivil  Procedure  (§  2545),  permitr 
tin^  an  exception  to  be  taken  to  the 
ruling  of  a  surro^te  upon  an  issue 
of  fact,  are  questions  of  law.  The 
findings  of  a  material  fact  without 
evidence,  a  refusal  to  pass  upon  a 
question  of  fact,  or  to  find  a  fact 
which  the  evidence  conclusively 
establishes,  if  properly  excepted  to, 
raises  a  question  of  law,  and  to  such 
a  ruling  an  exception  is  permitted 
under  said  section;  but  it  has  no 
relation  to  findings  on  controverted 
facts  or  to  refusals  to  find  facts  not 
conclusively  established.  Id. 


EXECUTORS     AND    ADMINIS- 
TRATORS. 

1.  Although  a  creditor  of  an  estate . 
was  not  Dound,  as  the  law  stood  in 
1872,  to  institute  proceedings  to 
compel  the  sale  oi^real  estate  to 
pay  debts  until  after  an  executor 
or  administrator  had  rendered  an 
account,  such  omission  did  not  stop 
the  running  of  the  statute  of  lim- 
itations as  against  the  debt.  Butler 
V.  Johnson.  204 

2.  An  executor  or  administrator  is 
bound  to  set  up  the   bar  of  the 
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statute  of  limitations,  and  has  no 
authority  to  allow  a  claim  so 
barred.  Id. 

8.  Ab  against  an  estate,  therefore,  a 
debt  barred  by  the  statute  is  to  be 
regarded  as  no  debt.  Id. 

4.  Where  an  executor,  having  a 
power  of  sale  of  the  testator's  real 
estate,  to  pay  debts,  is  taking  steps 
to  execute  the  power  for  the  pur- 
pose of  paying  debts  which  are  out- 
lawed, those  who  have  succeeded  to 
the  testator's  title  may  maintain  an 
action  to  restrain  such  sale,  as  it 
would  place  a  cloud  upon  their 
title.  Id. 

5.  J.  died  June  14,  1871,  leaving  a 
wiU  which  was  admitted  to  pro- 
bate June  28,  1871.  Bv  the  will 
the  executrix  was  authorized  to 
sell  the  real  estate  to  pay  debts. 
In  1883  defendant,  as  executrix  of 
J.,  upon  application  of  a  legatee 
and  certain  sunple  contract  credit- 
ors, published  a  notice  of  sale  of 
said  real  estate  topay  said  legatee 
and  creditors.  The  accounts  of 
said  executrix  had  never  been  judi- 
cially settled.  In  an  action  brought 
by  grantees  of  the  heirs-at-law  to 
restrain  such  sale,  held,  that  both 
the  legacy  and  debts  were  barred 
by  the  statute  of  limitations  prior 
to  the  time  the  Code  of  Civil  Pro- 
cedure went  into  effect,  and  so 
were  not  revived  by  the  provision 
of  that  Code  (§  1819},  declaring 
that,  for  the  purpose  of  computing 
the  time  within  which  a  cause  of 
action  may  be  commenced  by  a 
legatee  against  an  executor  to  re- 
cover a  legacy,  the  cause  of  action 
is  deemed  to  accrue  when  the  ex- 
ecutor's account  is  judicially  set- 
tled; and  that  the  action  was  main- 
tainable by  plaintiffs.  Id. 

6.  It  ieems  the  legatee  could  have 
adced  the  surrogate  to  decree  pay- 
ment of  the  legacy  by  the  execu- 
trix, which  decree  could  have  been 
enforced  if  there  were  assets. 
(2R.  S.  90;  §  45;  id.  116,  ^  18.) 
After  the  expiration  of  eighteen 
months  ahe  could  have  cited  the 
executrix  to  account  before  the 
surrogate  and  the  accounting  could 
have  been  enforced.  (2  R.  8.  92, 
%  52  et  aeq.)    She  could  have  pro- 


ceeded by  action  for  a  simple  ac- 
coimting  or  for  payment  of  the 
legacies,  and  could  have  included 
therein  a  prayer  that  if  the  personal 
property  was  insufficient  the  execu- 
trix should  be  compelled  to  exer- 
cise the  power  of  sale  of  the  real 
estate  given  her  by  the  will,  and 
with  the  proceeds  pay  such  legacies. 
The  six-years  limitation,  however, 
applied  to  all  these  remedies,  as 
equity  follows  the  law  in  cases  of 
concurrent  jurisdiction  of  the  two 
courts,  and  when  the  remedy  at 
law  is  as  effectual  as  the  equitable 
one  the  legal  statute  of  limitation 
applies  to  the  remedy  in  equity.  Id, 

7.  An  executor  and  proponent  of  a 
will  is  not  disqualified  under  the 
Code  of  Civil  Procedure  (§  829) 
from  testifying  to  transactions  or 
communications  between  him  and 
the  testator.     Lader  v.  Whelpley, 

289 

8.  An  executor  has  no  authority  to 
credit  in  his  accounts  items  not 
constituting  a  legal  charge  against 
the  fund  in  his  hands.    In  re  Set-  ' 
leek.  284 

9.  Credits,  therefore,  for  payment 
of  taxes  not  a  lien  on  property  of 
the  testator  at  the  time  of  his  death, 
or  on  properly  not  owned  by  the 
testator,  and  credits  for  payments 
made  by  the  executor,  by  request 
of  heirs,  and  for  which  the  estate 
was  not  liable,  are  improper  and 
may  not  be  allowed  upon  settle- 
ment of  the  executor's  accounts. 

Id. 

10.  Upon  settlement  of  the  accounts 
of  an  executor,  the  surrogate  dis- 
allowed a  credit  of  $62.50,  claimed 
to  have  been  paid  to  a  surrogate 
many  years  previously.  The  sur- 
rogate disallowed  it  because  there 
was  neither  a  voucher  nor  a  suffi- 
cient explanation  for  the  payment. 
The  General  Term  of  the  Supreme 
Court  aUowed  the  credit.  Held 
error  Id. 

11.  The  executor,  under  a  power  of 
sale  contained  in  the  wul,  sold  a 
lot  to  D.  No  debit  foi  the  pur- 
chase-money was  made  in  his  ac- 
count. The  executor  explained 
that  the  payment  was  made  by 
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withholding  from  D.  moneys  com- 
ing to  him  from  the  trust  estate. 
SSld,  iheX  it  should  have  been 
entered  in  the  accounts;  and  that 
he  was  properly  charged  therewith 
by  the  surrogate.  Id, 

12.  Under  the  Code  of  Civil  Pro- 
cedure (§§  2557-2559,  2570),  it  is 
within  the  discretion  of  a  surro- 
gate, upon  the  settlement  of  the 
accounts  of  an  executor  or  testa- 
mentary trustee  to  award  costs 
"  payaole  by  the  party  personally 
or  out  of  the  estate  or  fund  as 
justice  roQuires; "  and,  while  the 
exercise  ot  this  discretion  is  so 
qualified  by  the  words  **  as  justice 
requires  "  as  to  authorize  the  inter- 
position of  the  General  Term, 
where  there  has  been  an  abuse  of 
discretion  and  a  violation  of  justice, 
it  has  no  other  power  of  review. 

Id. 

13.  When  the  General  Term  re- 
verses a  surrogate's  decree,  impos- 
ing costs  upon  an  executor  or 
trustee  personally,  it  must  appear 
in  the  order  of  reversal  that  the 
ground  therefor  was  the  abuse  of 
discretion  by  the  surrogate;  in  the 
absence  of  this  statement,  the  order 
is  not  sustainable.  Id. 

14.  While,  when  upon  a  final  ac- 
counting of  a  testamentary  trustee, 
it  appears  that  the  annual  income 
of  the  trust  estate  was  distributed 
to  the  beneficiaries,  the  trustee  may 
be  allowed  full  commissions  annu- 
ally, although  he  did  not  account 
annually,  the  fact  that  the  income 
was  received  and  distributed 
monthly,  does  not  authorize  the 
trustee  to  charge  full  commissions 
monthly.  Id, 

15.  An  executor  was  charj^ed  with 
moneys  received  from  heirs  to  pay 
a  mortgage  upon  the  testator's  real 
estate.  Udd,  in  the  absence  of 
evidence,  that  the  executor  with- 
held or  appropriated  the  money, 
he  was  not  properly  charged  with 
interest  thereon.  Id, 

16.  The  remedy  against  a  foreign 
administrator,  in  his  representative 
character,  to  charge  the  assets  of 
his  intestate  for  a  debt  or  liability 
of  the  decedent,  is  governed  by  the 


law  cf  the  jurisdiction,  and  miut 
be  pursued  in  the  legid  tribunals 
of  the  state  or  country  where  the 
decedent  resided  at  the  time  of  his 
death  and  where  administration 
was  granted.    Lyon  v.  Park.    850 

17.  The  ri^ht  of  a  creditor  of  a  firm 
to  share  in  the  estate  of  a  deceased 
member  of  the  firm  in  the  hands  of 
his  administrator,  where  there  ia 
no  joint  estate  and  the  surviving 
partner  is  insolvent,  is  governed  by 
the  rules  bv  which  courts  of  equity 
are  guidea  in  distributing  the  sepa- 
rate estate  of  an  insolvent  as  be- 

•tween  his  separate  creditors  and 
those  of  a  copartnership  of  which 
he  was  a  member.    Inre  Oray.  40i 

18.  While,  as  a  general  rule  in  such 
cases,  the  separate  creditors  are 
entitled  to  be  first  paid,  where  a 
creditor  at  the  time  a  debt  is  con- 
tracted for  the  benefit  of  the  firm, 
requires  therefor  and  receives  the 
joint  and  several  obligation  of  the 
copartners  individuallv,  it  thereby 
becomes  the  several  debt  of  each  of 
them,  the  holder  is  entitled  to  the 
benefit  of  the  security  according  to 
its  terms,  and  has  the  right  to  prove 
it  against  the  separate  estate  of  the 
decedent ,  and  to  share  ecjuall^r  with 
the  other  separate  creditors  in  the 
distribution.  Id. 

10.  On  settlement  of  the  accounts  of 
a  testamentary  trustee  the  claim 
of  an  administrator,  with  the  will 
annexed,  to  commissions  was  re- 
jected, and  the  question  as  to  his 
right  to  commissions  reserved  until 
his  accounting  as  administrator. 
Held,  no  error.    In  re  Pat<ni.    480 

20.  The  sureties  upon  an  adminis- 
trator's bond  are  his  privies,  and 
so  are  precluded  from  questioning 
any  lawful  order  made  by  the  sur- 
rogate in  proceedings  wherein  the 
administrator  is  a  party,  if  obtained 
without  collusion  Detween  him  and 
the  next  of  kin  or  creditors  of  the 
estate.  Deobold  v.  Opptrmann.  531 

21.  A  decree,  therefore,  of  a  surro- 
gate settinff  aside,  on  thcCTOund  of 
fraud,  a  decree  rendered  on  the 
final  accounting  of  an  administra- 
tor, which  by  its  terms  discharged 
the  sureties,  and  ordering  a  further 
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accounting,  is  binding  on  the  sure- 
ties, althought  they  were  not  served 
with  notice  of  the  application;  and 
the  omission  to  give  notice  is  no 
defense  to  an  action  brought  pur- 
suant to  an  order  of  the  surrogate 
directing  the  prosecution  of  the 
bond  because  of  the  failure  of 
the  administrator  to  pay  over  a 
sum  directed,  on  a  further  account- 
ing, to  be  paid  by  him  to  one  of 
the  next  of  kin.  Id, 

22.  Nor  is  it  any  defense  that,  pursu- 
ant to  an  agreement  made  with 
them  at  the  time  the  sureties  tn^ 
cuted  the  bond,  the  administrator 
deposited  with  them  the  proceeds 
of  the  estate,  to  be  retained  until 
they  were  discharged  from  liability 
on  the  bond,  and  with  the  authority 
to  iLse  the  proceeds  in  their  busi- 
ness, they  paying  interest,  and  that 
upon  the  rendition  of  the  decree 
discharging  them  they  paid  over 
the  amount  so  deposited.  Id, 

23.  Such  a  contract  is  invalid  and 
gives  the  sureties  no  right  to  retain 
funds  received  by  virtue  of  it,  and 
it  geema  an  action  could  be  main- 

*  twined  against  them  by  the  admin- 
istrator to  reclaim  the  funds  in  case 
of  refusal  to  pay  them  over.      Id. 

24.  A  party  cannot  claim  to  have  been 
defrauded  who  has  been  induced 
by  artifice  to  do  that  which  the  law 
would  have  compelled.  Id, 

25.  The  object  of  an  administrator's 
bond  is  to  relieve  the  next  of  kin 
from  the  necessity  of  resorting  to 
the  personal  liability  of  a  dishonest, 
negligent  or  absconding  adminis- 
trator, and  so  it  is  the  duty  of  the 
sureties,  not  that  of  the  next  of  kin, 
to  pursue  the  administrator  for 
money  of  the  estate  improperly- 
retained  by  him.  Id, 

26.  When  an  administrator  obtains 
by  fraud  a  decree  awarding  the 
funds  of  the  estate  to  him  ana  can- 
celing his  bond,  this,  in  itself,  is  a 
breach  of  the  covenant  of  the  bond 
that  he  will  faithfully  execute  his 
trust,  and  renders  the  sureties 
liable;  they  cannot  stand  as  inno- 
cent parties  in  relation  to  an  act 
which  they  have  covenanted  shall 
never  be  performed.  Id. 


27.  The  employment  of  the  trust 
fund  by  an  administrator  or  other 
trustee  for  his  individual  benefit, 
or  as  loans  to  persons  eng^a^ed  in 
and  to  be  used  in  business,  is  illegal 
and  constitutes  a  devastavit,  and 
the  funds  may  be  reclaimed  by  the 
trustee  or  the  beneficiaries  of  the 
trust  from  anyone  receiving  them 
with  knowledge  of  their  character. 

Id. 

28.  A  transferee  from  an  executor 
or  administrator  cannot  protect 
himself  from  an  action  brought  by 
the  trustee  to  reclaim  the  trust 
fund  by  showing  that  such  trustee 
is  a  legatee  under  the  will  or  next 
of  kin  to  the  intestate,  and  thus 
entitled  to  an  interest  in  the  fund. 

Id. 

29.  An  executor  or  administrator 
cannot  bind  the  estate  to  any  use 
of  its  funds  by  contract  with  third 
persons  having  knowledge  of  their 
character  except  in  the  ordinary 
and  usual  course  of  administration. 

Id.. 

30.  The  next  of  kin  of  an  intestate 
are  entitled  not  only  to  the  security 
afforded  by  the  bond  of  theadmin- 
istratdr,  but  also  to  that  of  the 
funds  of  the  estate  remaining  in 
his  hands,  and  it  is  unlawful  for 
him  to  place  those  funds  beyond 
tiie  reach  of  the  Surrogate's  Court, 
and  irreclaimable  until  after  the 
duties  of  administration  have  been 
performed.  Id. 

81.  It  is  no  defetise,  therefore,  in  an 
action  against  a  third,  person  to 
recover  possession  of  siich  funds, 
that  he  holds  them  by  virtue  of 
a  contract  with  the  executor  or 
administrator.  Id. 

82.  In  January,  1888,  one  S.  died, 
seized  of  certain  real  estate  which, 
by  his  will,  he  devised  to  his  execu- 
tor in  trust  for  certain  uses  and 
purposes.  This  trust  was,  in  an 
action  brouj^ht  by  plaintiff,  his 
only  child,  in  November,  1883, 
adjudged  invalid  and  the  lands 
were  held  to  descend  to  plaintiff  as 
the  testator's  sole  heir-at-law.  At 
the  time  of  the  testator's  death  the 
taxes  on  these  lands  for  several 
years  were  unpaid,  and  in  May, 
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1888,  a  sale  was  had  for  the  unpaid  I 
taxes  of  1879.  Immediately  after  | 
obtaining  the  decree  setting  aside  ; 
the  trust,  plaintiff  brought  an  I 
action,  to  compel  defendant,  as 
executor,  to  pajr  from  the  personal 
property  in  his  hands  the  taxes 
remaining  unpaid  and  to  redeem 
the  lands  from  the  tax-sale.  The 
executor  set  up  as  a  defense  that 
plaintiff  had  purchased  the  lands 
at  a  sale  in  October,  1888,  under  a 
decree  in  an  action  brought  by  the 
widow  against  the  executor,  in  his 
capacity  as  trustee,  for  the  recovery 
of  her  dower,  to  which  plaintiff 
was  not  a  party,  which  sale  and 
the  conveyance  thereunder  were 
made  subject  to  the  unpaid  taxes 
and  the  Bsle  for  taxes.  It  appeared 
that  the  testator's  personal  estate 
was  sufficient  to  discharge  the  tax 
liens,  and  no  claims  had  been  pre- 
sented to  the  executor  pursuant  to 
his  notice  of  a  character  entitled  to 
a  preference  over  the  taxes  imposed 
and  unpaid  prior  to  the  testator's 
death.  Held,  that  the  taxes  were 
the  personal  debts  of  the  testator 
and  the  executor  was  not  released, 
by  the  plaintiff's  purchase  in  the 
dower  action  and  acceptance  of  the 
deed,  from  the  obligation  imposed 
upon  him  by  the  statute  (2  K.  S. 
87,  §  27),  to  pay  the  same.  Smith  v. 
0(fmdl.  554 

83.  Where,  upon  a  reference  under 
the  statute  of  a  claim  against  an 
estate,  based  on  a  legal  cause  of  ac- 
tion, the  plaintiff  recovers  nominal 
damages,  even  if  the  plaintiff  un- 
der the  Code  of  Civil  Procedure 
(§§  1835, 1836),  may  not  recover  his 
costs  (as  to  which  muBre),  the  de- 
fendant is  not  legally  entitled  to 
costs,  nor  is  the  allowance  thereof 
to  him  discretionary  (^  3240).  Hop- 
kins V.  Lott.  577 

34.  The  costs  in  such  case  are  regu- 
lated by  the  Revised  Statutes  (2  R  S. 
89,  §  87),  and  the  section  of  said 
Code  (§  3229).  giving  defendant 
costs  in  actions  specified  in  the  pre- 
ceding section  ''  unless  the  plaint- 
iff is  entitled  to  costs  as  therein 
specified,"  does  not  give  the  right, 
as  the  preceding  section  does  ^ve 
plaintiff  costs  m  an  action  against 
an  executor  and  administrator 
(§§  2868,  8228,  subd.  4),  and  the 


fact  that  by  other  sections  the  right 
is  made  contingent  upon  a  refusal 
to  refer  (§^  1885,  1886),  does  not 
authorize  the  awarding  of  costs  to 
the  executor  or  administrator  on  a 
recovery  by  the  other  party  al- 
though costs  may  not  be  awarded 
to  the  latter.  Id. 

35.  An  order  awarding  costs  to  an 
administrator,  where  he  is  not  en- 
titled to  them,  is  reviewable  here. 
(Code,  §  191,  subd.  8.)  Id. 

When  surrogaU^B  decree  aUow- 

ing  costs  to  administmtor,  not  review- 
dUehere. 

See  In  re  Jones  (Mem).  687 


FERRIES. 

1.  In  proceedings  to  review  by  certi- 
orari the  determination  of  the 
Board  of  Assessors  of  the  city  of 
Brooklyn  in  assessing  for  taxation 
certain  premises  used  as  a  ferry 
landing  place,  it  appeared  that  the 
city  of  IH  ew  York  has  occupied  by 
its  agents  and  trustees  for  two  hun- 
dred and  fifty  years,  under  a  coi^ 
ceded  title,  the  said  landing-place, 
and  used  it  for  the  convemence  of 
the  public  as  an  incident  to  a  feny 
franchise  granted  to  il.  Held,  that 
the  authority  conferred  and  the 
duty  imposed  by  the  grant  of 
the  ferry  franchise  presupposes  the 
right  to  acquire  what  was  essential 
to  its  operation  and  to  maintain  the 
ferry,  and  as  it  could  not  be  ope- 
rated without  a  landing  on  the 
Brooklyn  side,  the  franchise- con- 
joined with  the  ownership  of  the 


was  not  taxable.    Beople  ex  ret.  v. 
Board  of  Assessors.  605 

2.  Also,  held,  the  fact  that  the  city 
of  New  York  operates  the  ferry 
through  lessees  and  derives  revenue 
from  the  rental,  and  not  by  its  own 
operation  of  the  ferry,  did  not  make 
the  franchise  or  the  landing  tax- 
able. Id. 


FORECLOSURE. 
1.  F.  died  in  1858,  leaving  a  widow 
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and  one  son,  who  afterwards  mar- 
ried and  had  one  child.  By  his 
will  F.  devised  his  real  estate  to 
his  wife,  in  trust,  for  the  enioy- 
ment  of  herself  and  his  children 
during  her  life,  remainder  to  his 
children,  and  in  case  th^  died 
without  issue  before  his  wife,  then 
to  the  testator's  brothers  and 
sisters.  The  widow  accepted  the 
trust  and,  on  notice  to  the  tes- 
tator's son,  applied  to  the  Supreme 
Court  for  authority  to  mortgage 
the  real  estate  for  the  purpose  of 
preserving  and  improving  it.  An 
order  was  made  permitting  the 
widow,  as  trustee,  to  borrow  $900, 
and  in  that  character  to  execute 
a  bond  and  mortgage  to  secure 
its  payment.  The  order  declared 
that  upon  the  execution  and  de- 
livery of  the  mortgage  it  should 
be  a  first  lien  on  the  land,  the 
same  as  if  executed  by  F.  in  his 
lifetime,  and  **  without  regard  to 
the  persons  who  may  or  shafi  event- 
ually become  seized  or  possessed 
of  any  estate  or  interest  in  said 
land  under  said  will."  A  mort- 
gage was  executed  in  conformance 
with  the  order,  which  purported 
to  convey  all  the  estate  F.  had  in 
the  land  during  his  lifetime  and  all 
the  estate  of  the  widow,  individu- 
ally-, and  as  trustee  and  bene- 
ficiary, and  also  of  the  devisees 
in  and  under  the  will.  In  an  action 
to  foreclose  the  mortgage,  the 
trustee,  the  son,  such  of  the  broth- 
ers and  sisters  of  the  testator  as 
were  living,  and  the  children  of 
those  who  had  died,  were  made 
defendants,  and  were  alleged  to 
*'have  or  claim  to  have  some  in- 
terest in  or  lien  upon  the  said 
mortgaged  premises  or  some  part 
thereof,  because  or  by  reason  of  the 
provisions  of  said  will  in  the 
event  of  the  death  of  the  son  of 
the  testator,"  and  his  child  and 
any  other  children  bom  to  him 
dymg  prior  to  the  testator's  widow. 
It  was  also  alleged  that  such  in 
terest  or  lien  was  subsequent  and 
subordinate  to  the  lien  of  plaint- 
iff's mortgage,  as  would  also  be 
the  rights  and  interests  of  said 
defendants  if  they  accrued.  The 
defendants  were  all  duly  served 
and  iudgment  by  default  was  en- 
tered, which  directed  a  sale  and 
that  the  surplus  should  be  invested 


by  the  trustee,  and  upon  the  hap- 
pening of  the  contingency  men- 
tioned in  the  will  should  pass  to 
the  devisee  or  persons  entitled 
thereto  pursuant  to  the  provisions 
of  the  will.  The  purchaser  at 
the  foreclosure  sale  refused  to 
complete  his  purchase  on  the 
ground  that  the  expectant  estate 
of  the  testator's  brothers  and  sisters 
has  not  been  divested,  and  in  case 
of  the  death  of  his  son  without 
issue  during  his  mother's  life,  the 
gift  to  them  would  take  effect.  In 
proceedings  to  compel  said  pur- 
chaser to  complete  his  purchase, 
held,  that  all  the  parties  in  interest 
having  been  made  parties  to  the 
foreclosure  suit  and  thus  given  an 


would  acquire  a  good  title  and 
should  be  compell^  to  complete 
his  purchase.     Ooebel  v.  ^Ha.    170 

.  While  prior  incumbrancers  are 
neither  necedsary  nor  proper  par- 
ties to  an  ordinary  action  of  fore- 
closure, when  made  parties  under 
the  general  allegation  that  they 
claim  an  interest  '*  as  subsequent 
purchajser,  incumbrancer  or  other- 
wise," a  decree  will  not  affect 
them.  Id, 

8.  If  facts  upon  which  the  plaintiff 
in  a  foreclosure  suit  relies  to  defeat 
a  prior  title  are  stated,  the  defend- 
ant whose  title  is  tlius  assailed 
may  demur  to  the  complaint  upon 
the  ^ound  that  the  plaintiff  has 
no  nght  to  bring  him  into  court 
to  try  his  title  in  such  an  action. 

Id. 

4.  Where,  however,  such  facts  are 
stated  as  will,  if  admitted,  subject 
the  title  of  a  defendant  to  the 
plaintiff's  mortgage  and  to  the 
relief  sought,  and  such  defendant 
makes  default  or  answers,  and 
judgment  goes  against  him,  he 
will  be  estopped  from  afterwards 
setting  up  his  interest  as  against 
the  judgment,  and  what  binds  him 
in  this  respect  cannot  be  questioned 
by  any  other  person.  Id, 

5.  It  is  only  where  a  bond  is  shown 
to  have  accompanied  a  mortgage, 
and  it  contains  the  only  apparent 
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evidence  of  the  debt  to  which  the 
mortgage  is  collateral,  that  it  must 
be  proauced,  or  its  non-produc- 
tion accounted  for  on  trial  of  an 
action  to  foreclose  the  mortgage. 
Munozv.  Wilson.  295 

6.  Where,  therefore,  it  appears  on  the 
trial  of  such  an  action  that,  al- 
though the  mortgage  recited  the 
^ving  of  a  bond,  no  bond  was, 
m  fact,  executed,  and  the  exist- 
ence of  and  liability  for  the  debt 
secured  is  shown  by  the  statements 
and  covenants  contained  in  the 
mortgage,  the  non-production  of  a 
bond  Is  not  fatal  to  a  judgment  of 
foreclosure.  Id. 

7.  Where  there  has  been  an  unquali- 
fied delivery  of  a  mortgage  to  a 
third  person  for  the  use  of  the 
mortgagee,  with  intent  to  make  it 
an  operative  obligation,  and  the 
mortgage  is  recorded  by  such  third 
person,  although  such  delivervand 
record  was  without  the  knowledge 
of  the  mortgagee;'  if  the  rights  of 
creditors,  purchasers  or  mcum- 
brancers  have  not  intervened,  it  is 
competent  for  the  mortgagee  or 
his  representatives  to  assent  to  and 
ratify  the  arrangement  and  to  en- 
force the  mortgage.  Id. 

8.  M.,  for  the  purpose  of  defrauding 
his  creditors,  deeded  ceftain  real 
estate  to  G.  without  consideration, 
upon  a  verbal  a^eement  that  the 
latter  should  hold  the  same  for 
the  benefit  of  M.,  and  dispose  of  the 
same  as  he  might  direct.  Subse- 
quently M.  procured  G.  to  execute 
a  mortgagee  on  the  premises  to  C, 
plaintiff's  intestate,  for  the  amount 
of  a  debt  due  by  M.  to  her.  The 
mortgage  was  delivered  by  G.  to 
M.  with  authority  to  deliver  it  to 
( !.,  and  M.  caused  it  to  be  recorded. 
He  did  not  himself  deliver  it  to  C, 
and  the  latter  died  a  few  weeks 
after  the  mortgage  was  so  delivered 
to  M.  About  the  time  of  receiving 
the  deed,  G., without  consideration, 
executed  and  delivered  to  M.  a  deed 
conveying  the  premises  to  his  wife 
M.  retained  it  for  about  two  years 
after  the  recording  of  the  mort- 
gage, and  then  caused  it  to  be  re- 
corded. In  an  action  to  foreclose 
the  mortgage,  heM,  the  facts  justi- 
fied a  finding  of  delivery  and  ac- 


ceptance of  the  mortgage;  and  that 
the  mortgage  had  a  preference  over 
the  deed.  Id. 

9.  M.,  as  a  witness  for  defendants, 
testified  to  certain  facts,  as  to  which 
there  was  no  direct  contradictory 
testimony.  This  testimony  was, 
however,  in  conflict  with  legal 
presumptions  arising  from  acts  and 
admissions  of  M.  and  G.,  which 
were  in  evidence,  and,  in  several 
material  respects,  other  testimony 
of  M.  was  contradicted  by  that  of 
disinterested  witnesses.  Am,  that 
the  trial  court  was  not  bound  by 
the  testimony  of  M.,  even  when 
uncontradicted,  but  was  justified 
in  giving  credit  thereto  only  so 
far  as  it  deemed  it  in  harmony 
with  the  other  facts  and  circum- 
stances of  the  case.  Id. 


FORMER  ADJUDICATION'. 

1.  F.  died  in  1858,  leaving  a  widow 
and  one  son,  who  afterwards  mar- 
ried and  had  one  child.  By  his 
will  F.  devised  his  real  estate  to 
his  wife,  in  trust,  for  the  enjoy- 
ment of  herself  and  his  children 
during  her  life,  remainder  to  his 
children,  and  in  case  they  died 
without  issue  before  his  wife,  then 
to  the  testator's  brothers  and  sis- 
ters. The  widow  accepted  the 
trust,  and,  on  notice  to  the  testator's 
son,  applied  to  the  Supreme  Court 
for  authority  to  mortgage  the  real 
estate  for  the  purpose  of  preserving 
and  improving  it.  An  order  was 
made  permitting  the  widow,  as 
trustee,  to  borrow  $900,  and  in  that 
character  to  execute  a  bond  and 
mortgage  to  secure  its  payment. 
The  order  declared  that  upon  the 
execution  and  delivery  of  the  mort- 
gage it  should  be  a  first  lien  on  the 
land,  the  same  as  if  executed  by 
F.  in  his  lifetime,  and  '  without 
regard  to  the  persons  who  may  or 
shall  eventually  become  seized  or 
possessed  of  any  estate  or  interest 
m  said  land  under  said  will.'*  A 
mortgage  was  executed  in  con- 
formance with  the  order,  which 
purported  to  convey  all  the  estate 
F.  had  in  the  land  during  his  life- 
time and  all  the  estate  of  the  widow, 
individually,   and  as  trustee  and 
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beneficiary,  and  also  of  the  de- 
visees in  and  under  the  will.  In  an 
action  to  foreclose  the  mortgage, 
the  trustee,  the  son,  such  of  the 
brothers  and  sisters  of  the  testator 
as  were  living,  and  the  children  of 
those  who  had  died,  were  made 
defendants,  and  were  alleged  to 
"have  or  claim  to  have  some  in- 
terest in  or  lien  upon  the  said 
mortgaged  premises  or  some  part 
thereof,  because  or  by  reason  of 
the  provisions  of  said  will  in  the 
event  of  the  death  of  the  son  of 
the  testator,"  and  his  child  and  any 
other  children  born  to  him  dying 
prior  to  the  testator's  widow.  It 
was  also  alleged  that  such  interest 
or  lien  was  subsequent  and  subor- 
dinate to  the  lien  of  plaintiff's 
mortgage  as  would  also  be  the 
rights  and  interests  of  said  defend- 
ants if  they  accmed.  The  de- 
fendants were  all  duly  served  and 
judgment  by  default  was  entered, 
which  directed  a  sale  and  that  the 
surplus  should  be  invested  by  the 
trustee,  and  upon  the  happening 
of  the  contingency  mentioned  in 
the  will  should  pass  to  the  devisee 
or  persons  entitlai  thereto  pursuant 
to  the  provisions  of  the  will.  The 
purchaser  at  the  foreclosure  sale 
refused  to  complete  his  purchase 
on  the  ground  that  the  expectant 
estate  of  the  testator's  brothers  and 
sisters  has  not  been  divested,  and 
in  case  of  the  death  of  his  son 
without  issue  during  his  mother's 
life,  the  gift  to  them  would  take 
effect.  In  proceedings  to  compel 
said  purchaser  to  complete  his 
purchase,  Jidd,  that  all  the  parties 
m  interest  having  been  made  par- 
ties to  the  foreclosure  suit  and  thus 
given  an  opportunity  to  pay  off 
the  mortgage  or  defend  against  it, 
the  judgment  was  final;  that  the 
purchaser  would  acquire  a  good 
title  and  should  be  compelled  to 
complete  his  purchase.  Ooebd  v. 
Iffla.  170 

2.  Where,  in  a  foreclosure  suit,  such 
facts  are  stated  as  will,  if  admitted, 
subject  the  title  of  a  defendant  to 
the  plaintiff's  mortgage  and  to  the 
relief  sought,  and  such  defendant 
makes  default  or  answers,  and 
judgment  goes  against  him,  he 
will  be  estopped  from  afterwards 


setting  up  his  interest  as  against 
the  judgment,  and  what  binds  him 
in  this  respect  cannot  be  questioned 
by  any  other  person.  Id. 

3.  An  order  of  General  Term  revers- 
ing a  judgment  entered  upon  a 
verdict  directed  by  the  trial  court 
and  ordering  a  new  trial,  is  not 
res  ac^tidicata  between  the  parties, 
and  upon  an  appeal  to  this  court 
from  a  General  Term  judgment, 
afilrming  a  judgment  rendered  on 
second  trial,  every  question  of  law 
appearing  in  the  record  can  be 
consider^  as  if  the  General  Term 
decision  was  rendered  upon  a  first 
appeal.     Siedsnba^h  v.  Eiley.    5C0 

When  ths  executor  of  a  deceased 

plaintiff  has  bet'n  substituted  in  his 
steady  the  right  of  the  executor  to  con- 
tinue the  action  is  adjudicated  by  th£ 
order  of  substitution  and  cannot  be 
questioned  on  appeal  from jiLdgment  in 
the  action. 

See  Greenwood  v.  Marvin.  423 


FORMER  SUIT  PENDING. 

The  defense  of  a  former  suit 
pending,  to  be  available,  must  be 
pleaded.  BoUister  v.  Stewart.    044 


FRANCHISE. 

1.  It  seems  that,  while,  by  the  incor- 
poration of  a  company  under  the 
act  of  1884  (Chap.  252,  Laws  of 
1884),  providing  for  the  organiza- 
tion of  street  railroad  companies, 
it  is  endowed  with  capacity  to  ac- 
quire and  hold  such  rights  and 
property,  real  and  personal,  as  are 
necessar]^  to  enable  it  to  transact 
the  business  for  which  it  was 
created,  and  is  allowed  to  mort- 
gage its  franchise  as  security  for  • 
loans  made  to  it,  it  has  no  present 
right  or  authority  to  construct  or 
operate  a  railroad  upon  the  streets 
of  any  municipality.  People  v. 
O'Brien.  1 

2.  This  right  it  may  acquire  by  pur- 
chase, but  it  can  only  be  acquired 
from  the  city  authorities,  who  can 
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grant  or  refuse  it  at  their  pleasure, 
and  may  grant  their  consent  upon 
such  terms  and  conditions  as  they 
choose  to  impose.  Id. 

8.  Although  such  a  corporation  be 
created  for  a  limited  period,  it  may 
acquire  title  in  fee  to  property 
necessary  for  its  use;  ana  where 
the  grant  to  it  of  the  franchise  to 
construct  and  operate  its  road  in 
a  city  street  is  not,  by  its  terms, 
limited  and  revocable,  the  grant  is 
in  fee,  vesting  the  grantee  with  an 
interest  in  the  street  in  perpetuity 
to  the  extent  necessary  for  a  street 
r^road;  the  rights  granted  to  be 
exercised  by  the  corporation  or 
whomsoever  may  lawfully  succeed 
to  them.  Id. 

4  The  statutes  and  authorities  show- 
ing that  such  frandiises  are  in- 
vested with  the  character  of  prop- 
ertv,  and  are  transferable  as  such, 

•  independent  of  the  life  of  the 
original  corporation,  collated.    Id. 

5.  The  tracks  of  a  railroad  company 
and  the  franchise  of  maintaining 
and  operating  its  road  in  a  public 
street  are  inseparable.  Id. 

—  Whenferrj/franc?ii8e8fwt  tax- 


able. 


ex  rel.  v.  Bd.  Assessors. 
506 


FRAUD. 

1.  The  rule  of  the  common  law  mak- 
ing a  husband  liable  for  the  tortious 
acts  of  his  wife,  was  not  abrogated 
by  the  Code  of  Civil  Procedure 
and  is  still  in  force.  A  husband 
is,  therefore,  properly  joined  with 
his  wife,  as  defendant,  m  an  action 
to  recover  damages  for  a  fraud 
perpetrated  by  the  wile.  Mangam 
V.  Peek.  401 

2.  In  an  action  brought  to  recover  an 
amount  claimed  by  plaintiff  to  be 
due  him  for  work  done  and  mate- 
rials furnished  under  a  contract  to 
regulate  and  grade  a  street*  in  the 
city  of  New  York,  the  defendant 
averred  in  its  answer  that,  upon 
the  estimated  quantities  of  the 
work  to  be  done,  plaintiff  was  the 
lowest  bidder,  but  that  by  reason 


of  "the  inadvertence,  ignorance, 
carelessness  or  error  of  the  sur- 
veyor," an  error  arose  whereby 
the  contract  as  awarded  to  plaintiff, 
required  a  payment  of  nearly  twice 
the  actual  value  of  the  work ;  that 
plaintiff,  prior  to  making  his  bid, 
knew  that  the  estimate  misstated 
certain  items  and  in  bad  faith,  and 
with  intent  to  profit  by  the  ignor- 
ance of  the  survevor,  made  an  un- 
balanced bid.  There  was  no  alle- 
gation or  proof  of  a  fraudulent 
collusion  between  plaintiff  and  the 
officers  of  the  corporation.  The 
city  surveyor  testified  on  the  trial 
that  he  made  his  estimates  from 
surface  indications,  and  as  cor- 
rectly as  he  could ;  but  that  the 
nature  of  the  locality  was  such  that 
any  estimate  in  advance  was  unre- 
liable. Held,  that  no  fraud  wiis 
established  on  the  part  of  the 
plaintiff,  and  he  was  entitled  to  re- 
cover ;  that  he  had  a  right  to  the 
benefit  of  his  own  knowledge  hon- 
estly acquired,  so  long  as  he  did 
nothing  to  mislead  or  deceive  the 
city  ;  that  it  having  invited  bids 
upon  the  basis  of  the  estimates 
made,  and  awarded  the  contract  to 
one  who  was  the  lowest  bidder, 
tested  hjr  the  proposals,  it  could 
not  hold  the  contractor  to  a  per- 
formance and  then  annul  the  con- 
tract because  the  actual  result  so 
varies  from  the  estimates  as  to 
make  the  accepted  bid  higher  than 
the  others  ;  that  the  lowest  bidder 
under  the  estimates  is  the  lowest 
bidder  under  the  law,  and  he  does 
not  lose  his  right  because  the  esti- 
mates are  erroneous ;  that  having 
complied  with  the  law  and  entered 
into  the  contract,  the  city  could 
not  urge  against  him  its  own  ignor- 
ance or  error.  BdUy  v.  Mayor, 
etc.  478 

3.  A  decree  of  a  surrogate  setting 
aside,  on  the  ground  of  fraud,  a 
decree  rendered  on  the  final  ac- 
counting of  an  administrator, 
which  by  its  terms  discharged  the 
sureties,  and  ordering  a  further  ac- 
counting, is  binding  on  the  sure- 
ties, although  they  were  not  served 
with  notice  of  the  application ; 
and  the  omission  to  give  notice  is 
no  defense  to  an  action  brought 
pursuant  to  an  order  of  the  surro- 
gate directing  the  prosecution  of 
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the  bond  because  of  the  failure  of 
the  administrator  to  pay  over  a 
sum  directed,  om  a  further  account- 
ing, to  be  paid  by  him  to  one  of 
the  next  of  kin.  JJeobold  v.  Opper- 
mann.  581 

4.  Nor  is  it  any  defense  that,  pursu- 
ant to  an  agreement  made  with 
them  at  the  time  the  sureties  exe- 
cuted the  bond,  the  administrator 
deposited  with  them  the  proceeds 
of  the  estate,  to  be  retained  until 
they  were  discharged  from  liability 
on  the  bond, and  with  the  authority 
to  use  the  proceeds  in  their  busi- 
ness, they  paying  interest ;  and 
that  upon  the  rendition  of  the  de- 
cree discharging  them  they  paid 
over  the  amount  so  deposited.   Id, 

5.  A  party  cannot  claim  to  have 
been  defrauded  who  has  been  in- 
duced by  artifice  to  do  that  which 
the  law  would  have  compelled .   Id. 

6.  When  an  administrator  obtains  by 
fraud  a  decree  awarding  the  funds 
of  the  estate  to  him  and  canceling 
his  bond,  this,  in  itself,  is  a  breach 
of  the  covenant  of  the  bond  that 
he  will  faithfully  execute  his  trust, 
and  renders  the  sureties  liable; 
they  cannot  stand  as  innocent 
parties  in  relation  to  an  act  which 
they  have  covenanted  shall  never 
be  performed.  Id. 

When  batik  not  chargeable  with 

notice  of  fraudulent  conspiracy  in 
which  some  of  its  directors  were  en- 
gaged. 

See  Mayor,  etc.  v.  Tenth  Nat.  Bk. 

446 


FRAUD  (STATUTES  OF). 
See  Statutes  op  Frauds. 


FRAUDULENT  CONVEY- 
ANCES. 

1.  In  an  action  by  creditors  of  the 
vendor  to  set  aside  a  transfer  of 
property,  where  it  appears  there 
was  a  valuable  consideration  for 
the  transfer,  and  there  is  no  proof 
of  conspiracy  between  the  vendor 
and  the  venclee  to  defraud  the  cred- 


itors of  the  vendor,  proof  of  acts  and 
declarations  of  the  vendor  showing 
a  fraudulent  intent  on  his  part  are 
inadmissible  against  the  vendee. 
Bush  V.  Roberts.  278 

2.  The  action  is  only  maintainable 
on  proof  of  actual  notice  on  the 
part  of  the  vendee  of  the  fraudu- 
lent intent,  or  knowledge  of  cir- 
cumstances equivalent  to  such 
notice.  Notice  or  knowledge  may 
not  be  made  out  from  declarations 
of  the  vendor.  Id, 

8.  Where  an  agreement  is  made  be- 
tween two  partners  for  the  pur- 
pose of  hindering  and  delaying 
the  creditors  of  one  of  them,  by 
which  the  legal  title  to  the  firm 
property  is  transferred  to  the 
other,  it  is  competent  for  them,  in 
the  absence  of  any  interference  by 
creditors,  to  rescind  it  at  any  time 
and  to  restore  to  each,  a  legal  in- 
terest in  the  property.  Ghreenu>ood 
V.  Marvin.  423 


GENERAL  TERM. 

1.  When  the  General  Term  reverses 
a  surrogate's  decree,  imposing  costs 
upon  an  executor  or  trustee  per- 
sonally, it  must  appear  in  the  onier 
of  reversal  that  the  ground  therefor 
was  the  abuse  of  discretion  bv  the 
surrogate;  in  the  absence  oi  this 
statement,  the  order  is  not  sustain- 
able.   In  re  SeUeck.  284 

2.  To  authorize  the  (General  Term  to 
review  the  facts  on  an  appeal 
from  a  surrogate's  decree  admitting 
a  will  to  probate,  it  is  not  essential 
that  the  surrogate's  finding  of  fact 
should  be  chaUenged  by  an  excep- 
tion, nor  is  any  request  to  find  fur- 
ther facts  necessary.  An  appeal 
on  the  facts,  as  well  as  on  the  law, 
is  suflUcient  to  give  the  appellate 
court  jurisdiction,  and  an  exception 
to  a  finding  of  fact  is  neither  neces- 
sary or  proper.     Burger  v.  Burger. 

523 

3.  The  questions  which  may  be  raised 
by  exception  under  the  Code 
of  Civil  Procedure  (§  2545),  per- 
mitting an  exception  to  be  taken 
to  the  rulmg  of  the  surrogate  upon 
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an  issue  of  fact,  are  questions  of 
law.  The  findings  of  a  material 
fact  without  evidence,  a  refusal  to 

nupon  a  question  of  fact,  or  to 
a  fact  which  the  evidence  con- 
clusively establishes,  if  properly 
excepted  to,  raises  a  question  of 
law,  and  to  such  a  ruling  an  excep- 
tion is  permitted  under  said  seetion; 
but  it  has  no  relation  to  flndines 
on  controverted  facts  or  to  refusfus 
to  find  facts  not  conclusively  estab- 
lished. Id. 

4.  An  order  of  the  General  Term 
reversing,  on  the  facts,  the  decree 
of  the  surrogate  and  directing  issues 
to  be  tried  by  a  jury,  is  not  review- 
able here.  Id, 

6.  The  General  Term  has  power  to 
amend  an  order  of  reversal  so  as  to 
show  that  the  reversal  was  upon 
the  facts,  although  an  appeal  has 
been  perfected  and  a  return  noade 
to  this  court,  and  the  order,  as 
amended,  may  be  attached  to  the 
return.    Boss  v.  Qleason.  688 


GRANT. 

Although  a  street  railroad  corpora- 
tion he  created  for  a  limited  period, 
it  may  acquire  title  in  fee  to  prop- 
erty necessary  for  its  use;  and 
where  the  grant  to  it  of  the  fran- 
chise to  construct  and  operate  its 
road  in  a  city  street  is  not,  by  its 
terms,  limited  and  revocable,  the 
grant  is  in  fee,  vesting  the  grantee 
with  an  interest  in  the  street  in  per- 
petuity to  the  extent  necessary  for 
a  street  railroad;  the  rights  granted 
to  be  exercised  by  the  corporation 
or  whomsoever  may  lawfulljr  suc- 
ceed to  them.  Peoples.  (yBnen.    1 


GUARANTY. 

1.  Where,  in  an  action  upon  a  guar- 
anty of  collection  of  a  debt,  the 
defense  is,  that  the  debtor  was  not 
prosecuted  with  due  diligence, 
evidence  tliat  a  delay  in  prosecu- 
tion was  with  the  acquiescence  of 
the  guarantor,  is  competent,  on  the 
part  of  the  plaintiff,  as  bearing 
upon  this  issue     Mead  v«  Parker, 


2.  Proof  of  such  acquiescence  is  also 
competent,  as  sliowing  a  waiver 
by  the  guarantor  of  his  strict  right 
to  take  advantage  of  the  creditor's 
indulgence,  to  avoid  the  guarantv. 

Id. 

8.  Upon  the  sale  by  De  M.  &  Co.  to 
E.,  plaintiff's  testator,  of  certain 
shares  of  corporate  stock,  as  an  in- 
ducement thereto,  said  firm  exe- 
cuted to  E.  a  writing  guaranteeing 
that,  so  long  as  he  hdd  the  stock,  he 
should  receive  dividends  thereon 
equal  to  seven  percent  per  annum, 
and  agreeing  that  they  would  make 
good  any  deficiency.  Held,  that 
this  writing  was  an  original  con- 
tract, and,  although  in  the  sale  of 
the  stock  they  were,  in  fact,  acting 
as  agents  for  an  undisclc^eid  prin- 
cipal, in  making  it  they  were  prin- 
cipals, not  sureties;  that  the  guar- 
anty was  not  limited  to  the  duration 
of  tht  partnership  or  the  lives  of 
the  coi>artners;  and  that,  therefore, 
an  action  was  maintainable  upon 
the  guaranty,  against  the  executrix 
of  the  surviving  member  of  said 
firm,  for  deficits  accruing  after  the 
death  of  such  survivor.  Kemoehan 
V.  Murray.  306 


HABEAS  CORPUS. 

1.  The  return  of  the  sheriff  to  a  writ 
of  habeas  corpus  issued  to  inquire 
into  the  cause  of  imprisonment  of 
one  imprisoned  for  contempt  in  the 
non-payment  of  alimony  and  coun- 
sel fees  in  a  divorce  case  did  not 
affirmatively  show  that  the  relator 
had  not  been  imprisoned  for  the 
period  specified,  notice  of  the  pro- 
ceedings was  given  as  required  by 
said  Code  (§  2088)  to  the  plaintiff 
in  the  action.  She  appeared  and 
made  what  was  termed  a  return 
verified  by  her  affidavit,  which 
stated  facts  showing  that  the  rela- 
tor had  not  been  actually  confined 
for  the  prescribed  period;  to  this 
he  demurred.  Held,  that  this  was 
an  admission  of  the  facts.  I^»pU 
ex  rel.  Clark  v.  Qrant.  584 

2.  It  seems  that  under  the  sheriff's 
return  the  relator  would  not  have 
been  entitled  to  his  discharge.    Id 
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3  It  ieems,  also,  that  if  objection  had 
been  made,  a  further  return  by  the 
sheriff,  showing  the  facts,  might 
have  been  made,  or  the  judge  might 
have  taken  oral  evidence  to  ascer- 
tain them.    (§  2031.)  Id, 


HEIRS  AND  NEXT  OP  KIN. 

An  heir-at-law  who  has  par- 

ehoMd  real  estate  of  which  his  cmeestar 
died  seized,  on  sale  under  a  decree 
%n  an  action  to  admeasure  dower, 
although  sale  was  made  sv^ect  to  taaces 
unpaid  at  the  death  of  decedent,  may 
compel  payment  thereof  by  the  personal 
representatives. 

See  Smith  v.  OorneU.  554 


HUSBAND  AND  WIFE. 

1  The  rule  of  the  common  law  mak- 
ing a  husband  liable  for  the  tor 
tious  acts  of  his  wife,  was  not 
abrogated  by  the  Code  of  Civil 
Procedure  and  is  still  in  force. 
Mangam  v.  Peek,  401 

2  Accordingly  hdd,  that  a'husband 
was  properly  joined  with  his  wife, 
as  defendant,  in  an  action  to 
recover  damages  for  a  fraud  per- 
petrated by  the  wife.  Id, 


IMPRISONMENT. 

.  The  provision  of  the  Code  of  Civil 
Procedure  (§  157),  declaring  that 
"a  prisoner  committed  to  jail 
upon  process  for  contempt  •  ♦  • 
must  be  actuallv  conflned  and  de- 
tained within  the  jail,"  etc.,  and 
the  provision  (§  111,  as  amended 
by  Laws  of  1886,  chap.  672,  §  5), 
providing  that  "  no  prisoner  shall 
be  imprison^  within  the  prison 
walls  of  any  jail "  imder  a  commit- 
ment on  and  fine  for  contempt  for 
non-payment  of  alimony  or  coun- 
sd  fees  in  a  divorce  case,  for  a 
longer  period  than  that  specified, 
refer  to  an  actual  imprisonment 
within  the  widls  of  a  lail,  not  the 
technical  restraint  unaer  which  a 
person  is  supposed  to  be  who  is 
committed  to  the  custody  of  his 


counsel  and  suffered  to  go  at 
large.  People  ex  rel.  Clark  v. 
Grant.  584 

2.  The  return  of  the  sheriff  to  a  writ 
of  habeas  corpus  issued  to  inquire 
into  the  cause  of  imprisonment  of 
one  imprisoned  for  contempt  in 
th^  non-payment  of  alimony  and 
counsel  fees  in  a  divorce  case  did 
not  affirmatively  show  that  the  re- 
lator had  not  been  imprisoned  for 
the  period  specified.  Notice  of  the 
proceedings  was  given  as  required 
by  said  Code  (^  2038)  to  the  plaint- 
iff in  the  action.  She  appeared 
and  made  what  was  termed  a  return 
verified  by  her  affidavit,  which 
stated  facts  showing  that  the  re- 
lator had  not  been  actually  con- 
fined for  the  prescribed  period;  to 
this  he  demurred.  Held,  that  this 
was  an  admission  of  the  facts.  Id. 

8.  It  seems  that  under  the  sheriff's 
return  the  relator  would  not  have 
been  entitled  to  his  discharge.    Id. 


INDICTMENT. 

1.  A  variance  between  the  averment 
in  an  indictment  for  murder  and 
the  proof  as  to  the  day  on  which 
the  crime  was  committed,  is  im- 
material and  may  be  disregarded, 
or  the  indictment  may  be  amended. 
(Code  Crim.  Pro.  §§  298, 294. 295.) 
It  is  sufficient  that  the  crime  was 
committed  at  some  time  prior  to 

•  the  finding  of  the  indictment  and 
that  it  can  be  so  understood  from 
its  allegations.  (Code  Crim.  Pro. 
§§  280,  284.)    People  v.  Jackson. 


2.  It  seems  that  under  the  Penal  Code 
(§  550),  in  an  indictment  for  re- 
c>eiving  stolen  goods,  it  is  not  neces- 
sary to  allege  in  terms  that  the 
property  was  received  by  the  ac- 
cused feloniously  or  with  criminal 
intent.    People  y.  Weldon,         569 

8.  It  seems,  also,  that  conceding  a 
person  who  receives  such  property 
with  a  laudable  intent,  is  not  guilty 
of  the  crime,  and  even  if  a  proviso 
to  that  effect  had  been  incorporated 
in  the  statute,  it  would  not  have 
been  necessary  to  negative  the  ex- 
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ccption  in  the  indictment;  it  wouid 
be  for  the  defendant  to  show  that 
he  came  within  the  exception.   Id. 

4.  In  such   an   indictment   it   was 
alleged  that  the  defendant  crimi- 
nally received  the  property.    Held,  I 
that  this  was  the  equivalent    of 
feloniously,  and  constituted  a  suffi-  j 
cient  averment  of  criminal  intent.  ! 

/A' 

6.  Also,  Tidd,  that  if  the  indictment 
was  defective  in  this  res{)ect  the  j 
case  came  within  the  provision  of 
the  Code  of  Criminal  Procedure , 
(§  286),  providing  that  **  no  in- 
dictment IS  insufficient  •  *  ♦ 
by  reason  of  an  imperfection  in 
matter  of  form  which  does  not 
tend  to  the  prejudice  of  the  sub- 
stantial rights  01  the  defendant  on 
the  merits."  Id. 


INJUNCTION. 

Where  an  executor,  having  a  power 
of  sale  of  the  testator's  real  estate, 
to  pay  debts,  is  taking  steps  to 
execute  the  power  for  the  purpose 
of  paying  debts  which  are  out- 
lawed, those  who  have  succeeded 
to  the  testator's  title  may  maintain 
an  action  to  restrain  such  sale,  as 
it  would  place  a  cloud  upon  their 
title.    Butler  v.  Johnson.  204 


INSURANCE  (LIFE). 

Plaintiff  received  two  policies  of 
insurance  upon  his  life  issued  by 
defendant,  giving  his  notes  and  a 
check  for  the  premiums,  imder  an 
agreement  with  defendant's  a^ent 
that  certain  policies  then  held  by 
plaintiff  in  other  companies^  and 
which  were  delivered  by  him  to 
said  agent,  i^ould  be  surrendered 
by  the  latter  to  the  insurers  and 
their  surrender  value  paid  in  cash, 
or  paid-up  policies  obtained  there- 
for, the  amount  in  either  case  to  be 
satisfactory  to  plaintiff.  In  case 
of  the  agent's  failure  to  make  ar- 
rangements for  surrender,  satisfac- 
tory to  plaintiff,  it  was  agreed  the 
latter  could  return  the  policies  and 
receive  back  his  notes  and  check. 


The  policies  contained  proviaioiiB 
to  the  effect  that  no  agent  of  the 
oompany  had  power  to  make  or 
modify  the  contract  of  insurance, 
or  to  bind  it  by  any  promise.  The 
agent  failed  to  effect  a  surrender 
oi  the  old  policies  satisfactory  to 
plaintiff,  and  on  refusal  of  defend- 
ant to  receive  back  its  policies  and 
surrender  the  notes  and  check,  he 
brought  suit  to  compel  such  sur- 
render. Heldy  that  said  provisions 
in  the  policies  related  to  the  poli- 
cies themselves  after  they  became 
executed  instruments  between  the 
parties;  that  the  agreement  with 
the  agent  as  to  a  surrender  of  the 
old  policies  was  a  condition  pre- 
cedent to  the  full  delivery  and 
acceptance  of  defendant's  policies, 
and  until  fully  complied  with  or 
waived  no  vahd  contract  of  insur- 
ance existed,  and,  therefore,  that 
said  provisionil  did  not  apply;  that 
it  was  immaterial  whether  the  agent 
had  power  to  make  a  conditional 
delivery  or  not,  as  plaintijff  had 

Sower  to  attach  such  conditions  as 
e  chose  to  the  acceptance,  and  if 
the  agent  lacked  the  power  the 
result  would  still  be  that  there  was 
no  absolute  acceptance,  and  so 
no  contract)  and  that,  ther^ore, 
plaintiff  was  entitled  to  the  relief 
sought.  HamickeU  v.  JV.  7".  L. 
Im.  Co.  380 


JUDICIAL  SALES. 

A  judment  in  a  partition  suit  directed 
a  sale,  the  description  of  the  prem- 
ises, after  giving  the  metes  and 
boimds,  closed  thus:  ''Containing 
thirty-one  acres,  more  or  less.'^ 
The  notice  of  sale  contained  the 
same  description.  In  a  hand-bill 
issued  before  the  sale  in  the  name 
of  the  referee  appointed  to  sell,  the 
boundary  lines  were  omitted  and 
the  premises  briefly  described  as 
the  farm  of  D.  "containing thirty- 
one  acres."  The  sale  took  place 
upon  the  premises  and  the  oontiact 
signed  by  the  purchaser  contained 
the  words  "more  or  less."  He 
sought  to  be  relieved  from  his  pur- 
chase on  the  ground  that  when  he 
bid  he  had  one  of  the  hand-bills  in 
his  possession  and  believed  that 
the  premises  contained  thirty-ooe 
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acres  when,  in  fact,  they  contained 
only  twenty  •  four  and  three- 
quarters.  Held,  that  the  purchaser 
was  chargeable  with  negligence  in 
failing  to  obtain  full  and  accurate 
information,  and  so  relief  was  prop- 
erly denied;  also,  that  the  matter 
was  one  resting  in  the  discretion  of 
the  court  below  and  was  not  re- 
viewable here.  Dennerlein  v.  Den- 
nerlein.  518 

An  heir-<U-law  who  Tuis  pur- 

ehcued  real  estate,  of  which  his  ancestor 
died  seized,  on  soUe  under  a  decree  in 
an  action  to  admeamre  doioer,  al- 
though sale  was  made  subject  to  taases 
unpaid  at  the  death  of  decedent,  may 
compel  payment  thereof  by  the  personal 
representatives. 

8ee  Smith  v.  Comdl.  664 


JURISDICTION. 

1.  The  remedy  against  a  foreign  ad- 
ministrator, in  his  representative 
character,  to  charge  the  assets  of 
his  intestate  for  a  debt  or  liability 
of  the  decedent,  is  governed  by  the 
law  of  the  Jurisdiction,  and  must 
be  pursued  in  the  legal  tribunals 
of  the  state  or  country  where  the 
decedent  resided  at  the  time  of  his 
death  and  where  administration 
was  granted.     Lyon  v.  Park.    850 

2.  The  presumption  is  that  a  court 
of  limited  and  inferior  jurisdiction 
is  without  jurisdiction  when  the 
iurisdictionfia  facts  are  not  alleged 
in  a  complaint  in  an  action  therein. 
Gilbert  Y.  York.  544 

8.  Under  the  provision  of  the  state 
Constitution,  as  amended  in  1878 
(art.  6,  §  15),  and  under  the  pro- 
vision of  the  Code  of  Civil  rro- 
cedure  (§  840),  defining  the  juris- 
diction of  County  Courts,  they  are 
courts  of  limited  and  inferior  jur- 
isdiction, and  so  are  affected  by 
such  presumption.  Id. 

4.  Under  the  amendment  of  the 
section  of  the  Code  of  Civil  Pro- 
cedure making  provision  for  the 
trial  by  jury  of  controverted  ques- 
tions of  fact  arising  in  proceed- 
ings in  Surrogate's  Court  (§  2547) 
made  in  1880  (Chap.  119,  Laws  of 


1886),  which  authorizes  the  surro- 
gate of  the  county  of  New  York, 
in  his  discretion,  to  transfer  to  the 
Court  of  Common  Pleas  proceed 
ings  for  the  probate  of  a  will,  for 
the  purpose  of  having  the  issues  of 
fact  therein  tried  by  a  jury,  and 

Srovides  for  the  review  of  the  ver- 
ict  of  a  jury,  this  court  is  not 
given  jurisdiction,  on  appeal  to  it 
from  an  order  of  the  General  Term 
affirming  the  verdict,  to  review  the 
questions  of  fact  for  the  purpose 
of  determining  whether  the  verdict 
was  against  the  weight  of  evidence; 
its  purisdiction  is  limited  to  the 
review  of  questions  of  law. 
(§1337.)    InreBuU.  024 


JURY. 
See  Challbngb  (of  Jurors.) 


JUSTICES'  COURTS. 

Plaintiff's  complaint  in  an  action  in 
a  court  of  record  contained  seven 
causes  of  action,  aggregating 
$552.60,  besides  mterest.  The 
answer,  besides  a  general  denial, 
set  up  two  counter-claims,  aggre- 
gating $561.26,  besides  interest. 
These  grew  out  of  transactions  in 
no  way  connected  with  plaintiff's 
causes  of  action,  and  had  not  in  any 
wav  been  applied  by  the  parties  in 
reauction  of  plaintiff's  claim.  Upon 
the  trial  the  parties  cave  evidence 
in  supp)ort  oi  each  of  their  respect- 
ive claims.  The  jury  brought  in 
special  findings  for  the  plaintiff 
on  three  of  the  causes  oi  action 
amounting  to  $657.84,  and  for  de- 
fendant on  one  of  his  counter- 
claims $684.26;  balance  in  favor 
of  plaintiff  £28.59.  Under  the  di- 
rection of  the  tritd  court  they  ren- 
dered a  general  verdict  for  the 
plaintiff  for  $28.59.  Held,  that 
the  causes  of  action  and  counter- 
claim so  established  were  subsist- 
ing accoimts  between  the  parties 
within  the  meaning  of  theprovision 
of  the  Code  of  Civil  Aocedure 
(§  2868,  subd.  4),  declaring  that  a 
justice  of  the  peace  shall  not  take 
cognizance  of  a  civil  action  '  *  where 
in  a  matter  of  account,  the  sum 
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tot4d  of  Ihe  accounts  of  botli  par- 
ties, proved  to  the  satisfaction  of 
the  justice,  exceeds  |400."  Sherry 
V.  Vary,  614 


LEGACIES. 
See  Wills. 


LEGATEES. 

1.  Where  the  probate  of  a  will  is 
contested,  legatees  under  it  are  not 
competent  witnesses  for  the  pro- 
ponent as  to  personal  transactions 
or  communications  between  them 
and  the  testator.  (Code  of  Civil 
Pro.  §  829.)  Loder  v.  WMpley.  289 

2.  Where  a  legatee,  however,  has 
executed  a  valid  release  of  aJl  his 
interest  the  disability  is  removed, 
and  he  may  properly  be  examined 
as  a  witness.  Id, 

As  to  reviedies  a  legatee  fiiay 

resort  to,  to  obtain  payment  of  legacy. 
See  Butler  v.  John9on.  204 


LIBEL. 

1.  In  an  action  for  libel  and  slander 
it  appeared  that  plaintiff  was  on 
terms  of  social  intimacy  with  D. 
and  was  paying  her  attention  with 
a  view  to  matrimony.  Defendant 
J.,  in  April,  1879,  wrote  to  D.  a 
letter  containing  charges  against 
plaintifF,  which  was  the  libelous 
publication  complained  of.  Up  to 
the  January  before  the  writing  of 
the  letter  J;  and  D.  had  been  very 
intimate  friends;  then  they  became 
somewhat  estranged  and  their  inti- 
macy ceased.  During  the  intimacy, 
and  about  four  years  before  the 
writing  of  the  letter,  D.  repeatedly 
requested  J.  * '  if  she  knew  anything 
about  anj  young  man  she  went 
with,  or  m  fact  any  young  man  in 
the  place,  to  tell  her."  D.  was  not 
then  contemplating  marriage  with 
any  young  man,  and  did  not  know 
the  plaintiff.  The  letter  referred 
to  the  former  friendship,  to  the 
estrangement,  and  stated  substan- 


tially that  D.  was  still  very  dear  to 
the  writer,  and  for  this  reason  she 
felt  that  she  must  interfere.  J.,  as 
a  witness,  testified  that  when  she 
wrote  the  letter  she  thought  as 
much  of  D.  as  if  she  belonged  to 
her  family;  that  she  had  heard  the 
defamatory  rumors  and  believing 
them,  did  not  wish  her  to  marry 
the  plaintiff.  Hdd  (Daxporth, 
J.,  dissenting),  that  while  J.  could 
properly  tell  what  she  knew  about 
voun^  men,  she  was  not  justified 
in  defamine  them  even  upon  re- 
quest by  telling  what  she  did  not 
know  and  what  was  not  true,  al- 
though her  defamatory  statements 
were  based  upon  rumors  and  hear- 
say which  she  believed  to  be  true; 
and  that,  therefore,  the  letter  was 
not  a  privileged  communication; 
also,  that  the  evidence  failed  to 
show  that  the  letter  was  written 
in  pursuance  of  a  request  made  so 
long  before;  on  the  contrary,  it 
appeared  from  the  circumstances 
and  from  the  letter  itself  that  D. 
did  not  at  the  time  desire  any  in- 
formation from  J.,  and  that  "this 
was  known  to  the  latter.  Byam  v. 
Collins.  148 

2.  It  seeins  that  if  J.  had  been  asked 
by  D.  for  information  as  to  plaint- 
iff's character  and  standing,  she 
could  properly  have  given  any  in- 
formation she  possessed,  provided 
she  acted  in  good  faith  and  with- 
out malice.  Id. 

8.  As  privileged  communications  are 
exceptions  to  the  general  rule 
which  implies  malice  in  a  libelous 
publication  and  infers  some  dam- 
age, it  rests  with  the  party  claiming 
the  privilc^  to  show  that  the  case  is 
brought  within  the  exception.   Id, 

4.  The  exception  covers  cases  where 
a  communication  is  made  bona  fide 
upon  any  subject-matter  in  which 
the  party  making  it  has  an  interest, 
or  in  reference  to  which  he  has  a 
duty,  legal,  moral  or  social,  which 
may  fairly  be  presumed  to  have  led 
to  the  communication,  when  made 
to  a  person  having  a  corresponding 
interest  or  duty.  Id. 

5.  The  claim  of  a  moral  duty  will 
not  be  sustained  when  a  person  as 
a  volunteer  has  made  defamatory 
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Statements  against  another  in  a 
matter  in  which  he  has  no  legal 
duty  or  personal  interest,  unless 
he  can  find  a  justification  in  some 
pressing  emergency.  Id. 


LIENS. 

See  Mechanics'  Lien. 
Chattel  Mobtgaqbs. 
Mortgages. 


LIMITATION  OF  ACTIONS. 

1.  Although  a  creditor  of  an  estate 
was  not  bound,  as  the  law  stood  in 
1872,  to  institute  proceedings  to 
compel  the  sale  of  real  estate  to  pay 
debts  until  after  an  executor  or 
administrator  had  rendered  an  ac- 
count, such  omission  did  not  stop 
the  running  of  the  statute  of  lim- 
itations as  against  the  debt.  Bvi- 
ler  V.  Johnson,  204 

2.  An  executor  or  administrator  is 
bound  to  set  up  the  bar  of  the 
statute  of  limitations,  and  has  no 
authority  to  allow  a  claim  so 
barred.  Id, 

8.  As  against  an  estate,  therefore,  a 
debt  barred  by  the  statute  is  to  be 
regarded  as  no  debt.  Id, 

4.  J.  died  June  14,  1871,  leaving  a  6. 
will  which  was  admitted  to  probate 
June  28,  1871.  By  the  will  the 
executrix  was  authorized  to  sell 
the  real  estate  to  pay  debts.  In 
1883  defendant,  as  executrix  of  J., 
upon  application  of  a  legatee  and 
certain  simple  contract  creditors, 
published  a  notice  of  sale  of  said 
real  estate  to  pay  said  legatee  and 
creditors.  The  accounts  of  said 
executrix  had  never  been  judicially 
settled.  In  an  action  brought  by 
grantees  of  the  heirs-at-law  to  re- 
strain such  sale,  lield,  that  both  the 
legacy  and  debts  were  barred  by  8. 
the  statute  of  limitations  prior  to 
the  time  the  Code  of  Civil  Proced- 
ure went  into  effect,  and  so  were 
not  revived  by  the  provision  of 
that  Code  (§  1819),  declaring  that, 
for  the  purpose  of  computing  the 
time  within  which  a  cause  of  action 
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msLj  be  commenced  by  a  legatee 
against  an  executor  to  recover  a 
legacy,  the  cause  of  action  is 
deemed  to  accrue  when  the  execu- 
tor's account  is  judicially  settled; 
and  that  the  action  was  maintain- 
able by  plaintiffs.  Id, 

5.  It  aeems  the  legatee  could  have 
asked  the  surrogate  to  decree  pay- 
ment of  the  legacy  by  the  execu- 
trix, which  decree  could  have  been 
enforced  if  there  were  assets.  (2  R. 
8.  90,  1 45;  id.  116,  §  18.)  After 
the  expiration  of  eighteen  months 
she  could  have  cited,  the  executrix 
to  account  before  the  surrogate 
aQd  the  accounting  could  have 
been  enforced.  (2  R.  8.  92,  §  52 
et  9eq,)  She  could  have  proceeded 
by  action  for  a  simple  accounting 
or  for  payment  of  the  legacies,  and 
could  have  included  therein  a 
prayer  that  if  the  personal  prop- 
erty was  insufficient  the  executrix 
should  be  compelled  to  exercise 
the  power  of  safe  of  the  real  estate 
given  her  by  the  will,  and  with 
the  proceeds  pay  such  legacies. 
The  six-years  limitation,  however, 
applied  to  all  these  remedies,  as 
equity  follows  the  law  in  cases  of 
concurrent  jurisdiction  of  the  two 
courts,  and  when  the  remedy  at 
law  is  as  effectual  as  the  eqintable 
one  the  legal  statute  of  limitation 
applies  to  the  remedy  in  equity.  Id. 


Causes  of  action  in  which,  before 
the  adoption  of  the  Code  of  Pro- 
cedure of  1848,  the  subject  was 
the  same  at  law  and  in  equity,  and 
the  remedy  only  was  different, 
were  not  includea  within  the  ten- 
years  limitation  (§  77),  but  were 
provided  for  by  the  sections  pre- 
ceding limiting  actions  at  law.  Id, 

.  It  seems  the  ten-years  limitation 
applied  only  to  cases  over  which 
equity  had,  before  the  Code,  ex- 
clusive jurisdiction.  Id. 

The  six-years  statute  of  limita- 
tions applies  to  a  cause  of  action 
for  the  the  recovery  of  a  propor- 
tionate part  of  moneys  paid  upon 
an  illegal  assessment  for  a  local 
improvement  in  the  city  of  New 
York,  and  this  is  so,  conceding 
the  necessity  of  a  provision  in  the 
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judgment  vacating  or  reducing 
the  assessment;  this  is  a  mere  ina- 
dent  to  the  legal  cause  of  action  to 
recover  back  the  money  paid. 
Ditfmthaler  v.  Mayor,  etc.        331 

9.  Although  an  equitable  action  may 
have  for  its  object  the  accomplish- 
ment of  the  same  end  as  one  at  law 
and  be  based  upon  the  same  cause 
of  action,  where  the  remedy  sought 
in  equitv  is  a  mere  incident  to  the 
main  obligation,  and  that  is  a  le^ 
one,  the  legal  limitation  applies. 

Id, 

10.  The  six-year  statute  of  limitation 
applies  to  a  cause  of  action  to  re- 
cover back  the  amount  of  an  as- 
sessment for  a  local  improvement 
paid  to  the  city  of  New  York, 
where  the  assessment  was  void  for 
want  of  jurisdiction.  Jex  v.  Mayer ^ 
etc.  880 

11.  It  seems  it  is  wholly  imnecessary 
in  such  a  case  to  set  aside  the  as- 
sessment ;  the  cause  of  action  is 
one  of  a  legal  nature  only.         Id. 

12.  In  pleading  the  statute  it  is  suffi- 
cient to  aver  that  more  than  six 
years  have  elapsed  since  the  cause 
of  action  accrued;  it  is  not  neces- 
sary to  aver  that,  in  addition  to  the 
six  years,  the  tMrty  days  allowed 
the  city  by  its  charter  (§  105,  chap. 
885.  Laws  of  1873),  to  pay  the 
claim  after  presentation  and  during 
which  time  the  claimant  is  pro- 
hibited from  bringing  suit,  has 
also  elapsed.  Id, 


LITERARY  INSTITUTIONS. 
See  Colleges. 

MANDAMUS. 

1.  As  to  whether  the  court  has 
power  by  mandamus  to  compel  the 
performance  by  arbitrators  of  their 
functions,  qucere,  jH»pfo  ex  rel.  v. 
iViwA.  810 

2.  Where  an  application  to  the  super- 
intendent of  buildings,  in  the  city 
of  New  York,  to  approve  the  plans 


and  specifications  for  an  addition 
to  a  hotel  was  denied  because  the 
height  of  the  proposed  structure 
was  over  eighty  feet,  held,  a  man- 
damxjis  was  proper  to  compel  such 
approval.  PeopUezret,y.iyOench. 

85D 


MARSHALING  ASSETS. 

1^  The  right  of  a  creditor  of  a  firm 
to  share  in  the  estate  of  a  deceased 
member  of  the  firm  in  the  hands  of 
his  administrator,  where  there  is  no 
joint  estate  and  the  surviving  part- 
ner is  insolvent,  is  governed  by  the 
rules  by  which  courts  of  equity 
are  guided  in  distributing  the 
separate  estate  of  an  insolvent  as 
between  his  separate  creditors  and 
those  of  a  copartnership  of  which 
he  was  a  member.  In  re  Gray.    404 

2.  While,  as  a  general  rule  in  such 
cases,  the  separate  creditors  are  en- 
titled to  be  first  paid,  where  a 
creditor  at  the  time  a  debt  is  con- 
tracted for  the  benefit  of  the  finn, 
requires  therefor  and  receives  the 
joint  and  several  oblirations  of  the 
copartners  individuallv,  it  thereby 
becomes  the  several  debt  of  each 
of  them;  the  holder  is  entitled  to 
the  benefit  of  the  security  accord- 
ing to  its  terms,  and  has  the  right 
to  prove  it  against  the  separate 
estate  of  the  decedent,  and  to  share 
equally  with  the  other  separate 
cieditors  in  the  distribution.       Id. 


MASTER  AND  SERVANT. 

1.  A  master  is  not  boimd  to  fumish 
the  best  of  known  oi;  conceivable 
appliances;  he  is  simply  required 
to  fumish  such  as  are  reasonably 
safe  and  to  see  that  there  is  no 
defect  in  those  which  his  employes 
must  use.  String?MmY.BUton.  188 

2.  The  test  is  not  whether  the  master 
omitted  to  do  something  he  could 
have  done,  but  whether,  m  selecting 
tools  and  machinery  for  the  ser- 
vant's use,  he  was  reasonably  pru- 
dent and  careful,  and  whether 
those  provided  were,  in  fact,  ade- 
quate and  proper  for  the  use  to 
which  they  were  to  be  applied.  Id 
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S.  These  rules  are  not  violated  when 
machinerj  reasonably  safe  is  fur- 
nished by  the  master,  but  which 
becomes  unsafe  when  negligently 
or  carelessly  used;  and  if  the  ser- 
vant is  injured  because  of  such 
negligent  use  by  a  co-servant,  the 
master  is  not  liable.  Id, 

4.  When  an  appliance  or  machine, 
not  obviously  dangerous,  has  been 
in  daily  use  for  a  long  time,  and 
has  uniformly  proved  adequate, 
safe  and  convenient,  its  use  may 
be  continued  without  the  imputa- 
tion of  negligence  or  carelessness. 

Id. 

5.  In  an  action  to  recover  damages 
for  injuries  received  by  plaintiff 
while  employed  in  defendant's 
storehouse,  it  appeared  that  plaint- 
iff was  engaged  m  removing  ^ain 
from  the  platform  of  a  gram  or 
freight  elevator,  when  the  engineer 
gave  it  an  upward  movement  which 
continued  until  striking  against  a 
beam,  the  rope  by  which  it  was 
suspended  broke  and  the  platform 
fell  to  the  groimd  floor  carrying 
the  plaintiff  and  inflicting  the  in- 
juries complained  of .  The  elevator, 
engine  and  appliance  were  proved 
to  be  of  a  kind  commonly  in  use 
when  they  were  put  intothe  build- 
ing, and  also  like  those  in  common 
use  in  hotels,  breweries,  printing 
houses  and  public  buildings.  The 
motion  of  the  elevator  was  entirely 
under  the  control  of  the  engineer. 
The  whole  apparatus  was  put  in 
under  the  direction  of  a  numu- 
facturer  of  many  years  experience, 
who  testified  that  he  had  hundreds 
of  elevators  then  running  similarly 
constructed  for  the  carriage  of 
freight  %nd  employes  in  charge; 
that  they  were  put  in,  leaving  a 
distance  between  the  cross-bi^m 
of  the  elevator  and  the  pulley  beam 
above  it,  varying  from  six  inches 
to  three  feet,  a  short  distance  being 
safer  when  tlie  elevator  was  oper- 
ated with  a  double  rope  as  was  the 
case  here.  This  elevator  had  been 
in  use  for  two  years  before  the 
accident  and  was  continued  in  use 
for  several  years  down  to  the  time 
of  the  trial  without  causing  other 
harm  and  without  complaint,  and 
there  was  nothing  to  show  that 
when  used  with  ordinary  and  rea- 


sonable care  any  harm  could  result 
from  it.  Bisid,  the  evidence  failed 
to  establish  a  cause  of  action;  and 
that  plaintiff  was  not  entitled  to 
recover.  Id. 

6.  Also,  A<02(l,  that  the  injuries  having 
been  caused  by  the  act  of  the 
engineer,  plaintiff's  co-servant  in 
starting  the  elevator,  the  master 
was  not  liable  for  the  improper 
performance  of  his  duties.        Id. 

7.  A  master  is  chargeable  with  the 
conduct  of  his  servant  only  when 
the  latter  is  acting  in  the  execution 
of  the  authority  given  him  and 
in  the  performance  of  his  duties. 
Morris  v.  Brown,  818 


MECHANIC'S  LIEN. 

1.  Mechanics'  liens  having  been  filed 
pursuant  to  the  act  of  1878  (Chap. 
315,  Laws  of  1878),  upon  a  balance 
unpaid  by  the  city  of  New  York 
on  a  contract  with  V.  for  the 
buUding  of  a  school-house  for  the 
city,  and  notices  of  the  pendency 
of  actions  to  foreclose  said  liens 
having  been  served,  the  city  paid 
over  the  balance  to  the  contractor 
upon  receiving  a  bond  conditioned 
that  the  obligors  would  save  the 
city  harmless  from  '*any  judg- 
ments, costs,  damages,  claims,  or 
recoveries  in  said  above-named  ac- 
tions," and  would  pay  any  judg- 
ment against  the  city  recovered  m 
any  such  action.  In  an  action 
upon  the  bond,  it  appeared  that 
said  actions  were  consolidated  and 
a  judgment  was  recovered  estab- 
lishing the  amounts  of  the  re- 
rtive  liens  and  directing  the 
to  pay  the  same  out  of  tHe 
contract  balance  in  its  possession, 
"  or  secured  to  be  paid  to  it  by 
the  bond  referred  to,"  but  declar- 
ing that  no  personal  judgment  was 
given  against  the  city.  Held,  that 
the  debts  due  the  lienors  became, 
by  force  of  the  statute  a  positive 
incumbrance  upon  the  balance,  and 
made  the  lienors  creditors  of  the 
city  in  lieu  of  the  contractor,  and 
subrogated  them  to  his  right  of  re- 
covery; that  the  judgment  rendered 
was  within  the  condition  of  the 
bond,  as  the  city  was  bound  to  pay 
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it  to  the  extent  of  its  liability  to 
the  contractor,  and  the  statute 
authorized  its  enforcement  by  exe- 
cution; that  the  provision  of  the 
judgment  against  a  personal  judg- 
ment did  not  nullify  or  render  in- 
capable of  enforcement  the  judg- 
ment actually  rendered.  Mayor, 
etc.  V.  Cravjcrd,  68S 

d.  The  lienors'  judgment  was  subse- 
quently amendedf  by  striking  out 
the  clause  as^  to  a  personal  judg- 
ment and  inserting  instead  a  pro- 
vision giving  such  a  judgment  and 
authorizing  execution  against  the 
city.  Hdd,  that  the  amendment 
in  no  respect  enlarged  or  changed 
the  contract  of  the  sureties  or 
affected  their  liability,  and  so  was 
no  defense.  Id, 


MISTAKE. 

When  purcJuuer  at  parOtian 

mle  not  entitled  to  be  reliecedfrom  pur- 
ehaaey  beeatue  of  mistake  as  to  quantity 
of  land. 

See  Bennerlein  v.  Dennerlein.   518 


MORTGAGE. 

1.  The  B.  8.  R.  Co..  a  corporation 
organized  under  said  act,  obtained, 
b^  resolution  of  the  common  coun- 
cil of  the  city  of  New  York,  author- 
ity to  lay  tracks  and  run  cars 
over  Broadway  in  said  city,  upon 
certain  terms  and  conditions  pre- 
scribed in  the  resolution,  but  with 
no  limitation  as  to  time,  or  power 
of  revocation  reserved.  The  com- 
pany duly  accepted  the  grant,  and 
fully  complied  with  and  performed 
all  of  said  terms  and  conditions. 
It  mortgaged  its  property  and 
franchises  as  security  for  contem- 
plated loans,  and  authorized  its 
bonds,  secured  by  said  mortgage, 
to  be  sold,  and  they  were  pur- 
chased bv  ijivestors  without  notice 
of  any  defect  in  their  origin  or 
execution;  it  also  made  traffic  con- 
tracts with  other  roads.  There- 
after it  was  dissolved  by  statute 
(Chap.  268,  Laws  of  1886).  Held, 
that  while  the  annulling  act  was 
constitutional  and  valid,  its  effect 


was  only  to  take  the  life  of  the  coi^ 
poration;  that  the  corporation  took, 
through  its  grant  from  the  city, 
an  indefeasible  title  in  the  land, 
necessary  to  enable  it  to  construct 
and  maintain  a  street  railway  in 
Broadway  and  to  run  cars  thereon, 
which  constituted  property;  that 
all  its  property,  including  street 
rights  or  franchises,  also  its  mort- 
gages and  valid  contracts,  includ- 
mg  the  traffic  contracts,  survived 
its  dissolution;  that  upon  such 
dissolution  its  trustees,  then  in 
office,  became  vested  with  the  title 
to  its  property  under  the  pro- 
visions of  the  Revised  Statutes 
(1  R.  S.  601,  ^  9,  10),  as  trustees 
for  its  creditors  and  stockholders; 
that  the  acts  of  1886  (Chap.  271, 
and  chap.  310,  Laws  of  1886),  pro- 
viding, in  case  of  such  a  dissolu- 
tion, for  the  taking  away  from  the 
company  of  its  street  franchises, 
and  for  tiie  winding  up  of  ita 
affairs  by  suit  brought  by  the 
attorney-general,  and  the  appoint- 
ment of  a  receiver  therein,  are 
unconstitutional  and  void.  Beople 
V.  O'Brien.  1 

3.  As  to  whether  on  an  application 
made  under  the  statute  (Chap. 
275,  Laws  of  1882,  and  chap.  26,  . 
Laws  of  1884,  amending  part  2, 
chap.  1,  tit.  2,  art.  2  of  ihe  Revised 
Statutes)  "relating  to  uses  and 
trusts  "  by  a  trustee  to  mortgage 
real  estate  held  by  him  for  the 
pur|>08e  of  raising  funds  to  be 
applied  in  preserving  or  improv- 
ing it,  not  only  the  interest  of  the 
trustee  and  beneficiaries  of  the 
trust,  but  also  the  rights  and  in- 
terests of  those  who  may  be 
entitled  in  remainder  on  the  ex- 
piration of  the  trusty  may  be 
covered,  qware.     Qoebd  y.  Xffla, 

170 

8.  The  will  of  R  nominated  his 
wife  as  executrix  and  four  others 
as  executors.  It  gave  his  estate 
to  the  executrix  and  executors  in 
trust,  to  invest  and  pay  to  his  wife 
during  life,  or  until  she  should 
marry,  so  much  of  the  income  aa 
might  be  necessary  for  the  com- 
fortable support  of  herself  and  the 
testator's  mother,  and  the  mainte- 
nance and  education  of  the  testator's 
children.    In   case  the  whole  of 


INDEX. 


741 


such  income  should  be  insufficient 
for  the  purposes  specified,  the  will 
authorized  said  trustees  **  to  apply 
to  that  purpose  so  much  of  the 
principal  sum  invested  as  may  be 
necessary  to  make  up  the  de- 
ficiency." The  testator  left  but 
little  personal  estate,  and  resort  to 
the  real  estate  became  necessary 
to  carry  out  the  purposes  of  the, 
trust.  Held,  that  the  trustees  had 
power,  imder  and  pursuant  to 
orders  of  the  court  directing  it,  to 
borrow  money  for  such  purjwses, 
and  to  mortgage  the  real  estate  to 
secure  the  same;  that  the  court 
had  power  to  make  the  orders  and 
that,  therefore,  mortgages  so  exe- 
cuted were  valid.  Bogera  v. 
Rogers.  228 

4.  Where  there  has  been  an  unquali- 
fied delivery  of  a  mortgage  to  a 
third  person  for  the  use  of  the 
mortgagee,  with  intent  to  make  it 
an  operative  obligation,  and  the 
mortgage  is  recorded  b v  such  third 
person,  although  such  delivery  and 
record  was  without  the  knowledge 
of  the  mortgagee;  if  the  rights  of 
creditors,  purchasers  or  incum- 
brancers have  not  intervened,  it  is 
competent  for  the  mortgagee  or  his 
representatives  to  assent  to  and 
ratify  the  arrangement  and  to  en- 
force the  mortgage.  Munoz  v. 
WHaan.  295 

4J.  The  simple  fact,  therefore,  that  an 
attorney  who  has  taken  a  mortgage 
for  his  client  and  placed  it  on 
record,  had  previously  taken  for 
another  client  a  mortgage  on  the 

S remises  which  was  not  recorded, 
oes  not  charge  the  junior  mort- 
gagee with  knowledge  of  the  ex- 
wtence  of  the  prior  mortgage;  it 
must  be  made  to  appear  clearly 
that  the  attorney  at  the  time  of  the 
execution  and  delivery  of  the 
second  mortgage  had  in  mind 
the  existence  of  the  prior  one,  and 
not  only  this,  but  also  that  he  knew 
it  was  still  an  existing  and  valid 
lien.  If  he  did  recollect  that  the 
prior  mortgage  was  executed,  but 
honestly  believed  that  it  was  then 
or  had  been  satisfied,  although 
mistaken  on  that  point,  the  second 
mortgagee  would  not  be  charged 
with  notice  of  its  existence.  (Mmr 
itant  V.  Univ.  of  Bochester.       604 


6.  The  trustees  named  in  a  railroad 
mortgage  have  no  right,  as  against 
and  without  the  consent  of  the 
holder  of  bonds  seemed  by  the 
mortgage,  and  in  the  absence  of 
provisions  therein  authorizing  it, 
to  waive  and  condone  defaults  in 
the  payment  of  principal  or  inter- 
est on  his  bonds  or  to  assent  to  and 
recognize  a  new  mortgage  given 
priority  over  his.  Mouister  v. 
Stewart,  644 

7.  The  W.  C.  R.  R.  Co.,  for  the  pur- 
pose of  obtaining  means  with  which 
to  construct  its  road,  issued  bonds 
seciured  by  a  mortgage  covering  its 
line,  rolling-stock  and  other  prop- 
erty, including  a  land  grant  given 
it  by  the  United  States  govern- 
ment. By  the  mortgage  it  was 
made  the  dutv  of  the  trustees 
named  therein  m  caseof  default  in 
any  payment  of  principal  or  in- 
terest on  the  bonds  to  apply  the 
mortgaged  property  "  promptly  to 
that  purpose."  The  company,  with 
the  approval  of  the  trustees,  ,was 
authorized  to  sell  the  lands  cov- 
ered by  the  land  grant,  accept  the 
mortgage  bonds  in  payment  or 
hold  the  proceeds  of  sales  as  a 
sinking  fund  for  payment  of  the 
bonds.  Interest  on  Uie  bonds  was 
to  be  paid  by  the  company,  and  it 
was  provided  that  none  %i  such 
proceeds  were  to  be  appropriated 
to  the  payment  of  interest  unless 
the  treasury  of  the  company  should 
be  first  exhausted,  in  which  case 
the  proceeds  might  be  used  to  pay 
accrued  interest,  the  company  to 
execute  to  the  trustees  "income 
bonds  "  therefor,  to  be  first  paid  out 
of  the  earnings  of  the  road  and 
secured  by  a  second  mortgage. 
In  case  of  default  in  the  payment 
of  interest  on  the  first  mortgage 
bonds,  the  whole  principal  became 
due  at  the  option  of  the  trustees, 
and  they  were  authorized  to  enter 
upon  the  granted  lands,  to  take 
possession  of  the  railroad  and  roll- 
ing-stock and  to  sell  the  whole 
property  and  apply  the  net  proceeds 
ratably  to  the  payment  of  unpaid 
bonds  and  interest.  By  article 
thirteen  of  the  mortgage  the  com- 
pany was  required,  in  case  of  such 
default,  to  execute  such  further 
deeds  and  assurances  as  were 
needed  and  to  furnish  a  full  inven- 
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tory,  etc.  By  a  subsequent  article 
the  trustees  were  required,  on  the 
requisition  of  the  holders  of  not 
less  than  one-fourth  of  the  bonds, 
to  exercise  their  power  of  entry, 
or  sale  or  both.  If  a  default  was 
made  in  the  omission  of  anything 
required  by  said  article  "  for  the 
further  assuring  of  the  title  of  the 
trustees,  *  ♦  *  or  in  any  pro- 
visions herein  contained  to  be  per- 
formed or  kept  by  said  company  " 
the  trustees  were  given  a  discre- 
tion **  to  enforce  or  waive  the  rights 
of  the  bondholders  by  reason  of 
such  default,"  subject  to  a  power 
in  a  majority  in  amount  of  the 
bondholders  to  instruct  the  said 
trustees  to  waive  such  default, 
but  it  was  declared  that  no  action 
of  the  said  trustees  or  bondholders/ 
or  both,  in  waiving  such  default, 
should  extend  to  or  be  taken  to 
affect  any  subsequent  default. 
Hdd,  that  the  trustees  had  no  dis- 
cretion to  waive  a  default  in  the 
payment  of  principal  or  interest; 
that  the  words  **  or  in  any  provi- 
sions," etc.,  were  to  be  construed 
to  relate  to  the  provisions  other 
than  those  already  specifically  pro- 
vided for.  Id, 

8.  The  corporation  entered  into  a 
contract  for  constructing  its  road, 
by  which  it  agreed  that  the  con- 
tractors shouldf  receive  in  payment 
for  the  construction  the  whole  issue 
of  first  mortgage  bonds,  all  of  the 
stock  and  the  earnings  of  the  road 
during  the  period  of  construction. 
The  contractors  were  to  procure 
the  necessary  funds  by  sale  of  these 
securities  and  were  to  buy  up  the 
Interest  coupons  as  they  matured. 
The  contractors  proceeded  with 
the  work,  sold  bonds  and  took  up 
maturing  coupons,  but  while  the 
road  was  incomplete,  not  having 
funds  to  meet  interest  amounting 
to  over  $150,000  about  to  mature 
by  an  arrangement  between  the 
company,  the  contractors  and  the 
trustees,  proceeds  of  the  land  grant 
sales  to  tne  amount  of  the  coupons 
so  taken  up  were  assigned  by  the 
trustees,  they  taking  from  the  com- 
pany as  security  an  "income  bond" 
conditioned  to  pay  the  amount, 
with  interest,  out  of  the  earnings 
of  the  road.  The  company  or  the 
contractors    then    borrowed    the 


money  to  take  up  maturing  interest 
coupons,  the  company  giving  as 
securitv  "  land  income  notes  "  with 
the  sinking  fund  securities,  which 
were  so  assigned,  pledged  as  col- 
lateral. To  procure  money  to 
complete  the  road  the  company 
increEised  its  land  income  notes  to 
$800,000.  Another  default  in  in- 
terest  having  occurred,  the  trustees 
began  a  foreclosure  suit,  and  under 
authority  of  the  mortgage,  took 
possession  of  the  road  and  began 
to  operate  it,  and  thereafter  joined 
with  a  majoritv  of  the  bondholders 
in  and  adopted  apian  for  reorgan- 
ization. This  contemplated  the 
substitution  of  three  mortgages  for 
the  first  mortgage,  one  of  these  for 
$400,000,  which,  with  the  accom- 
panving  bonds,  was  given  to  secure 
the  land  income  notes,  and  interest 
on  certain  unfunded  coupons;  this 
was  made  a  first  lien  on  all  of  the 
property  of  the  company.  The 
trustees  assumed  to  waive  all  pre- 
vious or  future  defaults  in  pay- 
melits  of  principal  or  interest  on 
the  first  mortage  bonds;  they 
thereafter  applied  some  part  of  the 
proceeds  of  the  land  fund  to  pay- 
ments of  principal  and  interest  on 
the  new  preferred  mor^ge  bonds. 
In  an  action  brought  by  plaintiff, 
who  held  bonds  secured  by  the 
first  mortgage  and  who  had  not 
assented  to  the  reorganization 
scheme  or  to  the  waiver  of  defaults, 
against  said  trustees,  a  judgment 
was  rendered  compelline  them  to 
pay  the  proceeds  of  the  land  sales 
m  ratable  proportions  upon  plaint- 
iff's bonds  and  adjudging  the  new 
mortgages  to  be  void  as  to  him. 
Hdd,  no  error;  that  the  scheme  of 
reorganization  could  only  be  made 
effective  by  consent  of  all  the 
origmal  bondholders  or  by  a  fore- 
closure cutting  off  their  hen;  that 
elaintiff  had  a  right  to  stand  upon 
is  contract  and  the  trustees  had 
no  power  to  compel  him  to  make 
a  new  and  different  one.  Id. 

0.  By  the  fourth  article  of  the  mort- 
gage, securing  the  bonds,  it  was 
provided  that  "during  the  con 
struction  of  the  said  railroad  hereby 
mortgaged,  the  interest  on  the 
bonds  ♦  ♦  *  shall  be  paid  out 
of  the  earnings  of  the  said  road 
and  the  proceiods  of  sales  of  the 
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f  rst  mortgage  bonds/'  and  as  by 
their  contract  the  contractors  were 
to  receive  in  payment  for  construc- 
tion the  whole  issue  of  first  mort- 
gage bonds,  and  the  earnings  of 
the  road  during  construction;  hdd, 
that  the  coupons  taken  up  by  them 
were  extinguished  as  obligations 
and  could  not  form  the  bams  of  a 
claim  by  them  against  the  com- 
pany. (Qbay,  J. ;  Danvorth  and 
Feckhak,  JJ.,  concurring.)      Id, 

10.  The  first  mortgage  contained  a 
proWsion  that  neither  of  the  trus- 
tees "shall  be  answerable  except 
for  his  own  willful  default  or  neg- 
lect." The  trial  court  found  that 
defendants,  although  acting  errone- 
ously, proceeded  in  good  faith. 
Plaintiff  claimed  that  the  bonds  of 
those  who  assented  to  the  reor- 
ganization should  be  considered  as 
extinguished,  and  that  all  the  pro- 
ceeds of  the  land  grant  and  income 
from  earnings  should  be  devoted 
to  the  payment  of  bonds  held  by 
the  non-assenting  owners.  Held, 
that  the  omission  to  pay  plaintiff 
had  some  excuse  in  his  exorbitant 
claims,  and  that  Judgment  was 
properly  rendered  against  the 
trustees,  as  such,  and  not  person- 
ally. Id, 

11.  Also,  hdd,  that  the  holders  of  the 
new  preferred  bonds  were  not 
necessary  parties;  that  the  trustees 
and  the  company  are  all  the  parties 
necessary.  Id. 

See  FoRBCiiOSURB. 


tiou,  is  not  reviewable  upon  appeal. 
BBople  V.  Jackaon,  362 

3.  Where  such  an  application  is 
based  upon  the  grouna  of  the  ab- 
sence of  a  witness,  it  must  appear 
to  the  court,  first,  that  the  witness 
is  really  material;  second,  that  the 
party  applying  has  been  guilty  of 
no  neglect;  third,  that  the  witness 
can  be  had  at  the  time  to  which  the 
trial  is  deferred.  Id. 

4.  An  order  of  the  General  Term  re- 
versing, on  the  facts,  the  decree  of 
the  surrogate  and  directing  issues 
to  be  tried  by  a  jury,  is  not  review- 
able here.    Burger  Y,  Burger,    528 

5.  An  order  of  the  General  Term  of 
the  Supreme  Court  affirming  an  or- 
der of  Special  Term  confirming  the 
report  of  the  commissioners  of  es- 
timate and  assessment  in  proceed- 
ings to  acquire  title  to  lands  for  the 
purpose  01  establishing  a  public 

Slace  in  the  city  of  New  York  un- 
er  the  act  of  1884  (Chap.  451, 
Laws  of  1884),  is  not  reviewable 
here.  In  re  Board  JStreet  Opening, 
etc.  581 

6.  The  Qeneral  Term  has  power  to 
amend  an  order  of  reversal  so  as  to 
show  that  the  reversal  was  upon 
the  facts,  although  an  appeal  has 
been  perfected  and  a  return  made 
to  this  court,  and  the  order  as 
amended  may  be  attached  to  the 
return.     Bossy,  GleMon,  688 


MOTIONS  AND  ORDERS. 

1.  When  the  General  Term  reverses 
a  surrogate's  decree,  imposing  costs 
upon  an  executor  or  trustee  per- 
sonally, it  must  appear  in  the  order 
of  reversal  that  the  ground  there- 
for was  the  abuse  of  discretion  by 
the  surrogate;  in  the  absence  of 
this  statement,  the  order  is  not  sus- 
tainable.   In  re  SeOeek.  284 

2.  It  seems  the  granting  or  refusal  of 
a  motion  to  postpone  the  trial  of  a 
criminal  action  is  in  the  discretfon  of 
tlie  court,  and  its  decision  thereon, 
where  there  is  no  abuse  of  discre- 


MUNICIPAL    CORPORATIONS. 

1.  B  seems  that,  while,  by  the  incor- 
poration of  a  company  under  the 
act  of  1884  (Chap.  252,  Laws  of 
1884),  providing  for  the  organiza- 
tion of  street  railroad  companies,  it 
is  endowed  with  capacity  to  acquire 
and  hold  such  rights  and  property, 
real  and  personal,  as  are  necessary 
to  enable  it  to  transact  the  busi- 
ness for  which  it  was  created,  and 
is  allowed  to  mortgage  its  franchise 
as  security  for  loans  made  to  it,  it 
has  no  present  right  or  authority  to 
construct  or  operate  a  railroad 
upon  the  streets  of  any  munici- 
pality.   BBopleY,  (/Brien,  1 
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2.  This  right  it  may  acquire  by  pur- 
chase, but  it  can  only  be  acquired 
from  the  city  authorities,  who  can 
grant  or  refuse  it  at  their  pleasure, 
and  may  grant  their  consent  upon 
such  terms  and  conditions  as  they 
choose  to  impose.  Id, 

8.  As  municipal  corporations  are 
creatures  of  the  state  and>  exist  and 
act  in  subordination  of  its  sover- 
eign power,  the  legislature  may 
determine  what  moneys  they  may 
raise  and  expend  and  what  taxa- 
tion for  municipal  purposes  may 
be  imposed;  and  so,  it  may  com- 
pel such  a  corporation  to  pay  a 
claim  which  has  some  meritorious 
basis  to  rest  on.  Mayor,  etc.  v. 
Tenth  Nat.  Ek.  446 

4.  The  property  of  a  municipality, 
acquired  and  held  for  govern- 
mental and  public  uses,  and  used 
for  public  purposes,  is  not  a  tax- 
able subject  within  the  purview  of 
the  tax  laws,  unless  specially  in- 
cluded. People  ex  ret.  v.  Bd,  of 
A88e89or»,  505 

5.  This  exemption  does  not  depend 
upon  the  origin  of  the  title  of  the 
municipality  or  the  location  of  the 
property,  but  applies  whether  it 
was  acquired  by  purchase  or 
voluntary  grant,  or  as  the  product 
of  taxation,  or  whether  the  prop- 
erty is  situated  within  or  without 
the  territorial  limits  of  the  munici- 
pality. Id. 

See  New  York  (City  of). 


NEGLIGENCE. 

1.  In  an  action  to  recover  dama^ 
for  injuries  received  bv  plaintiff 
while  employed  in  defendant's 
storehouse,  it  appeared  that  plaint- 
iff was  engaged  m  removing  grain 
from  the  platform  of  a  gram  or 
freight  elevator,  when  the  engineer 
gave  it  an  upward  movement  which 
continued  imtil  striking  against  a 
beam,  the  rope  by  which  it  was 
suspended  broke  and  the  platform 
fell  to  the  ground  floor,  carrying 
the  plaintiff  and  inflictmg  the  in- 
juries complained  of.    The  eleva- 


tor engine  and  appliance  were 
proved  to  be  of  a  kind  commonly 
m  use  when  they  were  put  into 
the  building,  and  also  like  those  in 
common  use  in  hotels,  breweries, 
printing  houses  and  public  build- 
ings. The  motion  of  the  elevator 
was  entirely  under  the  control  of 
the  engineer.  The  whole  apparatus 
was  put  in  under  the  direction  of 
a  manufacturer  of  many  years  ex 
perience,  who  testified  thai  he  had 
hundreds  of  elevators  then  running 
similarly  constructed  for  the  car- 
riage of  freight  and  employes  in 
charge;  that  they  were  put  in,, 
leaving  a  distance  between  the 
cross-beam  of  the  elevator  and  the 
pulley  beam  above  it,  varying  from 
dz  inches  to  three  feet,  a  short 
distance  being  safer  when  the  ele- 
vator was  operated  with  a  double 
rope,  as  was  the  case  here.  This 
elevator  had  been  in  use  for  two 
years  before  the  accident  and  was 
continued  in  use  for  several  years 
down  to  the  time  of  the  trial  without 
causing  other  harm  and  without 
complaint,  and  there  was  nothing 
to  show  that  when  used  with  ordi- 
nary and  reasonable  care  any  harm 
could  result  from  it.  ffeld^  the 
evidence  failed  to  establish  a  cause 
of  action,  and  that  plaintiff  was 
not  entitled  to  recover.  StrtJigham 
V.  miton.  188 

2.  Also,  A«2(f,  that  the  injuries  having 
been  caused  b^  the  act  of  the 
engineer,  plaintiff's  co-servant  in 
starting  the  elevator,  the  master 
was  not  liable  for  the  improper  per- 
formance of  his  duties.  Id. 

8.  R.,  plaintiff's  intestate,  was  riding 
on  a  public  highway  with  her 
husband,  who  was  driving.  In 
attempting  to  cross  defendant's 
tracks  at  a  crossing  they  were  both 
killed  by  a  collision  with  a  passing 
train.  In  an  action  to  recover 
damages,  it  appeared  that  at  this 
crossing,  in  the  absence  of  ob- 
structions, a  train  upon  the  freight 
track,  which  came  first,  or  up- 
on the  passenger  track  which 
was  seventy  feet  distant  from  the 
freight  track,  was  visible  for  a 
distance  of  one  or  two  mUes.  In 
approaching  the  freight  track  the 
husband  stopped  his  horse  when 
a  hundred  or  more  yards  away 
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And  then  again  within  fifteen  yards 
of  the  crossing  on  account  of  the 
passage  of  a  freight  train.  As 
soon  as  it  liad  passed  he  crossed 
the  freight  track,  and,  in  an  en- 
deavor to  cross  the  passenger  track, 
the  collision  occur^.  There  was 
no  proof  as  to  the  manner  of  the 
accident  except  that  the  horse  was 
seen  jumping  to  get  across  and 
did,  in  fact,  escape.  The  plaint- 
iff was  nonsuited.  Held,  error; 
that  if  the  husband  was  negligent, 
his  negligence  could  not  be  im- 
puted to  the  wife;  that  while  she 
had  no  ri^ht,  because  her  husband 
was  drivmg,  to  omit  reasonable 
and  prudent  effort  to  see  for  her- 
self that  the  crossing  was  safe,  she 
was  not  bound  to  suspect  a  purpose 
on  the  part  of  her  husband  to  cross 
until  she  saw  it  being  executed; 
that  the  presumption  was  they  both 
saw  the  approaching  train,  and  she 
was  not  blamable  in  thinking  and 
expecting  he  would  stop  again; 
that  when  she  saw  he  was  about 
to  make  the  attempt  to  cross,  as 
they  must  have  been  then  very 
close  to  the  track,  she  was  not 
bound  to  jump  from  the  wagon, 
seize  the  reins  or  interfere  with  the 
driver;  that  even  if  she  did  not 
entreat  him  to  stop,  but  sat  silent, 
it  does  not  follow,  as  matter  of  law, 
that  she  was  negligent,  as  she 
might  not  have  had  time  or  might 
have  been  paralyzed  from  fright, 
and  the  question  was  one  of  fact 
for  a  jury.  Eixig  v.  JV.  T.  G.  d 
H.  K  B,  R.  Co.  199 

4.  The  degree  of  care  to  be  exercised 
in  order  to  avoid  the  charge  of 
negligence  varies  with  the  circum- 
stances and  the  emergencies.      Id, 

6.  Defendants  were  engaged,  under 
a  contract  with  the  aqueduct  com- 
missioners of  the  city  of  New 
York,  in  excavating  for  a  tunnel. 
By  their  contract  they  were  bound 
to  furnish  *'all  facilities  for  the 
purpose  of  inspection."  M.,  de- 
lendant's  intestate,  was  a  civil  en- 
gineer in  the  employ  of  the  com- 
missioners. It  was  his  duty  to  in- 
spect the  work  to  see  that  it  was 
done  in  compliance  with  the  con- 
tract. For  the  purpose  of  remov- 
ing the  materal  excavated  def end- 
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ants  employed  "dump  cars"  run 
ning  on  a  track  laid  in  the  shaft.  . 
The  cars  were  drawn  out  by  a 
cable  and  returned  by  gravitation, 
their  downward  speed  being  regu- 
lated by  a  brake.  Th^  were  not 
intended  as  facilities  for  taking 
persons  down  the  shaft,  or  fittea 
for  that  purpose.  M.,  who  was 
riding  on  the  outside  of  one  of 
these  cars  down  the  shaft,  to  where 
the  work  of  excavation  was  ^oing 
on,  through  the  neglect  oi  the 
brakeman  m  charge  of  the  car  to 
control  its  velocity,  was  thrown 
from  the  car  and  killed.  In  an 
action  to  recover  damages,  it  ap- 
appeared  that  there  was  plenty  of 
room  in  the  shaft  to  go  on  foot  up 
and  down  it,  and  there  was  no  ob- 
struction in  the  way  of  the  en- 
gineer's proceeding  to  the  work  on 
foot;  that  while  M.  had  been  ac- 
customed, with  the  consent  of  the 
brakeman  to  so  ride  down,  it  did 
not  appear  that  this  was  with  the 
knowledge  of  the  defendants, 
or  that  the  brakeman  had  any 
authority  to  give  his  consent.  It 
also  appeared  that  other  en^neers 
employed  in  the  work  of  inspec- 
tion usually,  although  not  al- 
ways, walked  up  and  down  the 
shaft.  Eeld,  that  no  duty  or  obli- 
gation rested  upon  defendants  to 
transport  M.  into  the  tunnel  or  to 
allow  such  a  use  of  their  car  br 
him,  or  to  manage  it  with  suck 
care  as  to  prevent  injury  to  him 
when  riding  thereon ;  that  no  license 
could  be  implied  by  such  former 
use  of  the  cars;  that  the  decedent 
took  upon  himself  the  risk,  both 
as  to  the  condition  of  the  cars  and 
the  quality  and  care  of  the  brake- 
man;  and  that,  therefore,  a  re- 
fusal to  nonsuit  was  error.  Morris 
V.  Br<yu>n,  818 

6.  It  teems  that  if  the  decedent  in 
going  in  or  coming  out  of  the  tim- 
nel,  or  while  engaged  in  the  duty 
of  inspection  had  been  run  over  by 
the  car,  either  because  of  its  im- 
perfection or  the  careless  manage- 
ment of  the  defendants'  servant 
having  it  in  charge,  a  different 
question  would  have  been  pre- 
sented. Id. 

7.  A  master  is  chargeable  with  the 
94 
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conduct  of  his  servant  only  when 
the  latter  is  acting  in  the  execution 
of  the  authority  given  him  and  in 
the  performance  of  his  duties.    Id. 

8.  To  render  a  railroad  corporation 
liable  for  injuries  to  a  passenger 
it  is  essential  to  show  that  the  in- 
jury was  caused  by  the  neglect  on 
Its  part  to  perform  some  duty 
which,  in  the  exercise  of  reason- 
able care,  prudence  and  diligence, 
it  owed  to  the  passenger.  Palmer 
V.  P^nn,  Co.  488 

9.  Plaintiff  while  a  passenger  on  de- 
fendant's road,  in  the  night-time, 
slipped  and  fell  from  the  platform 
of  a  car  and  was  injured.  In  an 
action  to  recover  damages  there 
was  evidence  sufficient  to  justify 
a  finding  that  there  was  a  thin 
covering  of  snow  upon  the  plat- 
form and  some  slight  spots  of  ice 
around  its  edges,  both  of  which 
had  gathered  during  the  trip.  It 
had  stormed  during  the  night  and 
the  weather  was  cold  and  freezing. 
The  platform  was  well  constructed 
with  proper  and  convenient  steps, 
and  with  hand  rails  on  either  side. 
Held,  the  evidence  failed  to  estab- 
lish defendant's  liability  and  a 
submission  of  the  case  to  the  ju: 


was  error. 


E. 


10.  In  such  a  case  the  rule  holding 
railroad  corporations  to  the  use  of 
the  utmost  possible  care  in  discov- 
ering defects  in  their  tracks  and 
running  machinety  does  not  apply. 
That  rule  regards  simplv  such  ap- 
pliances as  would  be  likely  to  oc- 
casion great  danger  and  Joss  of  life 
to  the  traveling  public  if  defects 
existed  therein.  Id. 

11.  A  railroad  corporation  is  not  re- 
quired to  remove  immediately  and 
continuously  snow  and  ice  on  the 
platforms  of  cars  attached  to  a 
train  traveling  in  the  night  during 
a  continuous  storm,  or  to  cover 
them  with  sand  or  ashes  in  such  a 
manner  that  no  slippery  places 
shall  be  exposed.  It  can  only  be 
held  responsible  for  dangers  pro- 
duced by  the  elements  when  &ey 
have  assumed  a  dangerous  form  | 
and  it  has  had  an  opportunity  to 
remove  their  effects.  Id,  1 


12.  It  appeared  that  plaintiff  was 
aware  of  the  condition  of  the  plat- 
form, having  passed  over  it  two  or 
three  times  previous  to  the  accident 
and  having  twice  slipp«d  thereon, 
and  that  he  was  walking  upon  it 
at  the  time  without  using  the  hand 
rails.  Held,  that  if  defendant  was 
chargeable  with  negligence  there 
was  contributory  negligence  on  the 
part  of  the  plaintiff.  Id. 

18.  Upon  hearing  of  a  claim  pre- 
sented by  B.  to  the  Board  of 
Claims  these  facts  appeared.  Prior 
to  1840  there  was  a  sewer  in  J.  street 
in  the  city  of  U.,  constructed  by  or 
under  the  authority  of  the  city, 
into  which  the  owners  of  lots  aid- 
joining  the  street  drained  their  re- 
spective lots.  In  that  year  the  state 
constructed  a  sewer  m  said  street 
for  the  purpose  of  conducting  the 
water  from  a  weigh-lock  on  the  Erie 
canal,  and  took  up  the  old  sewer. 
Those  engaged  in  the  construction 
of  the  state  sewer  requested  the  ad- 
joining lot  owners  to  point  out 
places  where  they  desirea  openings 
to  be  left  in  the  sewer  so  that  their 
drains  could  be  connected  there- 
with. In  compliance  with  this  re^ 
quest  the  complainant,  who  owned 
an  adjoining  lot,  pointed  out  the 

E laces  for  such  openings  opposite 
is  lot.  The  openings  were  left 
accordingly  and  through  them  the 
claimant  thereafter  dramed  his  lot. 
Since  the  construction  of  th^  state 
sewer  there  has  been  no  other  sewer 
in  the  street  or  any  other  means  bv 
which  the  lots  could  be  drained. 
In  1876  the  state  sewer  became  ob- 
structed by  deposits  therein,  caus- 
ing the  water  to  set  back  into  the 
bfuement  of  a  store  on  the  claim- 
ant's premises.  He  gave  the  super- 
intendent of  the  canal  notice  of 
this  occurrence,  requesting  him  to 
close  the  gate  at  the  weigh-lock. 
This  reauest  was  not  complied 
with,  and  no  action  was  taken  on 
the  part  of  the  state  to  repair  the 
sewer  or  remove  the  obstructions. 
Thereafter  the  water  from  the 
sewer  again  came  into  the  basement, 
doing  the  damage  complained  of. 
The  board  decided  that  the  claim- 
ant was  not  entitled  to  any  dam 
ages.  Held,  error;  that  the  state 
was  bound  to  use  reasonable  care 
in  keeping  the  sewer  in  repair,  and 


INDEX. 


747 


in  its  management;  and  for  dam- 
ages caused  by  a  neglect  to  psrf  orm 
this  duty  it  was  properly  chargea- 
ble.    BaUau,  v.  TJw  State,         496 

14.  A.,  plaintift's  intestate,  a  switch- 
man, employed  in  defendant's 
yards,  in  helping  to  make  up  and 
distribute  trains,  while  engaged 
in  his  employment  caught  his  foot 
in  a  "  frog  "  which  connected  two 
conver^g  tracks  and  was  used  to 
effect  the  transfer  of  cars  from  one 
track  to  the  other;  before  he  could 

'  release  himself  he  was  run  over  and 
killed.  In  an  action  to  recover 
damages  it  was  claimed  that  blocks 
of  wood  could  be  placed  in  the 
openings  of  f  ro^  and  thus  prevent 
such  accidents.  It  appeared  that 
A.  had  been  in  defendant's  employ 
for  some  years  and  for  quite  a 
length  of  time  in  and  about  the 
yard  where  the  accident  happened 
and  was  acquainted  with  the  frog 
and  knew  that  it  was  not  ^*  blocked. 
Heldf  that  A.  in  accepting  and  con- 
tinuing in  the  emplovment  as- 
sumed the  hazard  of  all  known  and 
obvious  dangers,  and  that  he  was 
chargeable  with  notice  of  the  difi- 
culty  in  removing  the  foot  when 
caught  in  the  frog,  and  of  the 
danger  to  be  apprehended  there- 
from; and,  therefore,  that  a  cause 
of  action  was  not  made  out  and  a 
refusal  to  nonsuit  was  error.  Ap- 
pd  V.  5.,  JSr,  r.  dhP.  RB,  Co,     550 

When  purchcLaer  at  partition 

sale  chargeable  toith  negligence  in  not 
obtaining  fvUivformatum  as  to  prop- 
erty,  and  so  not  entitled  to  be  rdieved 
from  purchase. 

See  Dennerlein  y.  Dennerlein,    518 


NEW  YORK  (CITY  OF). 

1.  Defendants  were  engaged,  under 
a  contract  with  the  aqueiduct  com- 
missioners of  the  city  of  New  York, 
in  excavating  for  a  tunnel.  By 
their  contract  the^  were  bound  to 
furnish  "all  facihties  for  the  pur- 
pose of  inspection."  M.,  defend- 
ant's intestate,  was  a  civil  en^neer 
in  the  employ  of  the  commission- 
ers. It  was  his  duty  to  inspect  the 
work  to  see  that  it  was  done  in 
compliance  with  the  contract.    For 


the  purpose  of  removing  the  mate- 
rial excavated  defendants  em- 
ployed "dump  cars"  running  on 
a  track  laic^in  the  shaft,  'f'he  cars 
were  drawn  out  b;^  a  cable  and  re- 
turned by  gravitation,  their  down- 
ward speed  being  regulated  by  a 
brake.  They  were  not  intended  as 
facilities  for  taking  persons  down 
the  shaft,  or  fitted  for  that  purpose. 
M.,  who  was  riding  on  the  outside 
of  one  of  these  cars  down  the 
shaft,  to  where  the  work  of  exc^^ 
vation  was  going  on,  through  the 
neglect  of  the  brakeman  in  charge 
of  the  car  to  control  its  velocity, 
was  thrown  from  the  car  and 
killed.  In  an  action  to  recover 
damages,  it  appeared  that  there 
was  plenty  of  room  in  the  shaft  to 
go  on  foot  up  and  down  it,  and 
there  was  no  obstruction  in  the 
way  of  the  engineer's  proceeding 
to  Uie  work  on  foot;  that  while  M. 
had  been  accustomed,  with  the 
consent  of  the  brakeman,  to  so 
ride  down,  it  did  not  appear  that 
this  was  with  the  knowledge  of  the 
defendants,  or  that  the  brakeman 
had  any  authority  to  give  his  con- 
sent. It  also  appeared  that  other 
engineers  employed  in  the  work  of 
inspection  usually,  although  not 
always,  walked  up  and  down  the 
shaft.  Held,  that  no  duty  or  obli- 
gation rested  upon  defendants  to 
transport  M.  into  the  tunnel  or  to 
allow  such  a  use  of  tlieir  car  by 
him,  or  to  manage  it  with  such 
care  as  to  prevent  injury  to  him 
when  riding  thereon;  that  no 
license  could  be  implied  by  such 
former  use  of  the  cars;  that  the 
decedent  took  upon  himself  the 
risk,  both  as  to  the  condition  of 
the  cars  and  the  quality  and  care 
of  the  brakeman;  and  that,  there-, 
fore,  a  refusal  to  nonsuit  was 
error.     Morris  v.  Brown,  818 

2.  The  provisions  of  the  act  of  1880 
(Chap.  550,  Laws  of  1880),  pro- 
viding for  vacating  and  modifying 
assessments  for  l6(&  improvemeDts 
in  the  city  of  New  York,  apply 
only  to  cases  of  assessments  which 
are  a  lien  at  the  time  of  the  com- 
mencement of  proceedings.  Dirf- 
enthaZer  v.  Mayor,  etc.  881 

3.  The  remedy  given  by  said  act  to 
an  individual  who  has   paid  an 
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illegal  or  irregular  assessment  ap- 
plies only  where  an  assessment  for 
the  same  improvement  upon  the 
lands  of  other  parties  has  been 
vacated  or  reduced  by  the  com- 
missioners appointed  tinder  the 
act.  Id, 

4.  In  an  action,  therefore,  to  recover 
back  a  proportionate  part  of 
moneys  paid  upon  an  assessment 
prima  facie  valid,  and  which 
created  an  apparent  lien  upon  the 
land  assessed,  where  the  facts  ren- 
dering a  portion  of  the  assessment 
invalla  were  all  de  hors  the  record, 
it  is  no  defense  that  the  assessment 
has  not  been  vacated  or  reduced 
under  and  in  pursuance  of  said 
act.  Id, 

4S.  The  six-years  statute  of  limitations 
applies  to  such  a  cause  of  action, 
and  this  is  so,  conceding  the  neces- 
sity of  a  provision  in  the  judgment 
vacating  or  reducing  the  assess- 
ment; mis  is  a  mere  incident  to 
the  legal  cause  of  action  to  recover 
back  the  money  paid.  Id, 

'6.  It  seems  where  an  assessment  has 
been  paid,  a  court  of  equity  has 
no  jurisdiction  of  an  action  brou^t 
simply  to  have  it  set  aside.        Id, 

7.  The  six-years  statute  of  limitation 
applies  to  a  cause  of  action  to 
recover  back  the  amount  of  an 
assessment  for  a  local  improve- 
ment paid  to  the  city  of  New  York, 
where  the  assessment  was  void  for 
want  of  jurisdiction.  Jex  v.  Mapor, 
etc,  889 

8.  It  seems  it  is  wholly  unnecessary 
in  such  a  case  to  set  aside  the 
assessment,  the  cause  of  action  is 
one  of  a  legal  nature  only.         Id, 

9.  In  pleading  the  statute  it  is  suffi- 
cient to  aver  that  more  than  six 
years  have  elapsed  since  the  cause 
of  action  accrued;  it  is  not  neces- 
sary to  aver  that,  in  addition  to 
the  six  years,  the  thirty  days 
allowed  the  city  by  its  charter 
(§  105,  chap.  835,  Laws  of  1878), 
to  p&Y  the  claim  after  presentation 
ana  during  which  time  the  claim- 
ant is  prohibited  from  bringing 
suit,  has  also  elapsed.  Id, 


10.  The  act  of  1866  (Chap.  454,  Laws 
of  1885),  which  provides  that 
the  **  height  of  all  dwelling-houses 
and  of  all  houses  used,  or  mtended 
to  be  used  as  dwellings  for  more 
than  one  family,  thereafter  to  be 
erected  in  the  ciiy  of  New  York, 
*  *  *  shall  not  exceed  *  *  • 
eighty  feet  upon  all  streets  and 
avenues  exce^ing  sixty  feet  in 
width,"  does  not  apply  to  hotels, 
but  is  mainly  applicable  to  tene- 
ment and  apartment  houses. 
Boople  exrelY.  D'Oeruih.  859 

11.  It  seems  that  the  legislature,  in 
the  exercise  of  the  police  power 
under  the  Constitution,  had  power 
to  pass  such  an  act.  Id, 

12.  Where  an  application  to  the 
superintendent  of  buildings  in 
said  city  to  approve  the  plans  and 
specifications  for  an  adaition  to  a 
hotel  was  denied  because  the  height 
of  the  proposed  structure  was  over 
eighty  feet,  held,  a  mandamus  was 
proper  to  compel  such  approval 

M 

18.  The  "  New  York  Court-House,» 
the  construction  of  which  was  in- 
augurated by  an  appropriation  in 
18fi)  (Chap.  600,  Laws  of  ISeO), 
was  a  county  building,  and  the 
commissioners  appointed  in  pur- 
suance of  the  act  of  1870  (§  11, 
chap.  882,  Laws  of  1870)  to  com- 
plete the  construction  were  county 
commissioners.  Ma^for^  etc,,  y. 
Tenth  Nat,  Bk,  446 

14.  The  provision  of  the  act  of  1879 
(Chap.  9,  Laws  of  1872),  authoris- 
ing and  directing  the  comptroller 
of  the  dty  of  New  York  to  pay 
back  to  the  various  banks,  etc.,  of 
the  city  all  moneys  which  had 
been  advanced  by  them  "for  the 
use  of  any  of  the  departments 
or  commissioners  of  the  city  or 
county"  was  a  valid  exercise  of 
legislative  power  and  made  such 
aovances  binding  obligations  on 
the  dty.  Id, 

15.  After  commissioners  were  ap- 
pointed under  said  act  of  1870  they 
appointed  a  treasurer,  who  applied 
to  defendant  to  make  advances  to 
and  for  the  use  of  the  com- 
missioners.   This,  after  its  preal- 


INDEX. 


749 


dent  had  consulted  with  the  city 
comptroller  and  major  and  had 
been  advised  by  them  that  it  was 

§  roper  and  right,  it  agreed  to,  and 
id  make  advances  upon  checks 
drawn  by  said  treasurer.  No 
other  advances  were  made  to  any 
county  commissioners  and  no  other 
daim  for  advances  to  the  county 
was  presented  under  the  act.  Edd, 
that  although  the  commissioners 
were  not  authorized  to  take  the 
advances  on  the  credit  of  the 
county,  and  the  defendant  was 
chargeable  with  notice  thereof, 
they  were  ratified  by  the  act  of 
1872  and  the  city  was  thereby 
made  liable  therefor.  Id, 

19.  All  of  the  checks  were  drawn 
ostensibly  to  pay  bills  and  ex- 
penses incurred  by  the  commission- 
ers in  the  construction  of  the 
court-house.  It  appeared  that  a 
fraudulent  conspiracy  had  been 
entered  into  by  and  between  the 
treasurer,  another  of  the  com- 
missioners, the  comptroller  and 
others,  by  which  certain  of  the 
bills  were  to  be  raised  above  their 
true  amount  and  the  excess  was  to 
be  divided  between  the  conspira- 
tors. A  portion  of  the  advances 
made  by  defendant  were  upon 
checks  m  payment  of  biUs  so 
raised.  This  conspiracy  was  im- 
known  to  the  other  conmiissioners. 
and  defendant's  president,  who 
was  the  sole  agent  and  representa- 
tive of  the  bank,  in  making  the 
advances  had  no  knowledge  or 
notice  of  the  conspiracy  or  the 
misappropriation.  It  was  cus- 
tomary for  the  city  banks  to  make 
advances  to  the  various  depart- 
ments and  commissioners  in  an- 
ticipation of  appropriations.  HM, 
the  f adt  that  part  of  the  advances 
were  so  misappropriated  did  not 
deprive  defendant  of  the  right  to 
recover  the  same.  Id, 

17.  It  appeared  that  three  of  the 
conspirators  were  directors  of  the 
defendant.  Nether  of  them  were 
present  at  any  meeting  of  the 
board  of  directors  when  action 
was  taken  in  reference  to  the 
advances,  and  in  no  wav  acted  for 
the  bank  in  the  transactions.  Edd, 
that  defendant  was  not  chargeable 
with  notice  of  the  fraud  or  pre- 


cluded from  claiming  the  benefit 
of  good  faith  on  its  part;  that, 
under  the  circumstances,  knowl- 
edge which  the  directors  who  were 
engaged  in  the  conspiracy  had 
coula  not  be  attributed  to  it..    Id, 

18.  In  an  action  brought  to  recover 
an  amount  claimed  by  plaintiff  to 
be  due  him  for  work  done  and 
materials  furnished  under  a  con- 
tract to  regulate  and  grade  a  street 
in  the  city  of  New  York,  the  de- 
fendant averred  in  its  answer  that, 
upon  the  estimated  quantities  of 
the  work  to  be  done,  plaintiff  was 
the.  lowest  bidder,  but  that  by 
reason  of  **  the  inadvertence,  ignor- 
ance, carelessness  or  error  of  the 
surveyor"  an  error  arose  whereby 
the  contract,  as  awarded  to  plaint- 
iff, required  a  payment  of  nearly 
twice  the  actual  value  of  the  work; 
that  plaintiff,  prior  to  maUng  his 
bid,Jbiew  that  the  estimate  mis- 
stated certain  items  and  in  bad 
faith,  and  with  intent  to  profit  by 
the  ignorance  of  the  surveyor, 
made  an  unbalanced  bid.  There 
was  no  allegation  or  proof  of  a 
fraudulent  collusion  between 
plaintiff  and  the  officers  of  the  cor- 

g oration.  The  city  surveyor  testi- 
ed  on  the  trial  that  he  made  his 
estimates  from  surface  indications 
and  as  correctly  as  he  could,  but 
that  the  nature  of  the  locality  was 
such  that  any  estimate  in  advance 
was  unreliable.  .S^,  that  no  fraud 
was  established  on  the  part  of 
plaintiff  and  he  was  entitled  to  re- 
cover; that  he  had  a  right  to  the 
benefit  of  his  own  knowledge 
honestly  acquired,  so  long  as  he 
did  nothing  to  mislead  or  deceive 
the  city;  that  it  having  invited 
bids  upon  the  basis  of  the  estimates 
made,  and  awarded  the  contract 
to  one  who  was  the  lowest  bidder, 
tested  by  the  proposals,  it  could 
not  hold  the  contractor  to  a  per- 
formance and  then  annul  the  con- 
tract because  the  actual  result  so 
varies  from  the  estimates  as  to 
make  the  accepted  bid  higher  than 
the  others;  that  the  lowest  bidder 
tmder  the  estimates  is  the  lowest 
bidder  under  the  law  and  he  does 
not  lose  his  right  because  the  esti- 
mates are  erroneous;  that  having 
complied  with  the  law  and  entered 
into  the  contract  the  city  could 
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not  urge  against  him  its  own  inior- 
ance  or  error.  JieiUy  v.  Mayors 
etc.  478 

19.  The  validity  of  such  a  contract 
with  the  city  does  not  depend  upon 
the  accuracy  of  the  officer  charged 
with  the  duty  of  making  the  esti 
mates,  but  upon  an  honest  effort 
on  his  part  to  be  accurate.         Id. 

20.  In  proceedings  to  review  by  c«r- 
iiora/ri  the  determination  of  the 
Board  of  Assessors  of  the  city  of 
Brooklyn  in  assessing  for  taxation 
certain  premises  used  as  a  ferry 
landing-place,  it  appeared  that  the 
city  of  New  York  lias  occupied  by 
its  agents  and  trustees  for  two 
hundred  and  fifty  years,  under  a 
conceded  title,  the  said  landing- 
place,  and  used  it  for  the  conveni- 
ence of  the  public  as  an  incident  to 
a  ferry  franchise  granted  to  it. 
Hddy  that  the  authority  conferred 
and  the  duty  imposed  by  the  grant 
of  the  ferry  franchise  presupposes 
the  right  to  acquire  what  was 
essential  to  its  operation  and  to 
maintain  the  ferry,  and  as  It  could 
not  be  operated  without  a  landing 
on  the  Brooklyn  side,  the  franchise 
conjoined  with  the  ownership  of 
the  landing,  constituted  a  ferry 

§ropertv  belonging  to  New  York; 
evotea  to  public  use,  and  so  that 
it  was  not  taxable.  People  ex  rd, 
Y.Bd.ofA88e8wrs,ete,  606 

21.  Also,  held,  the  fact  that  the  city 
of  New  York  operates  the  ferry 
through  lessees  and  derives  revenue 
from  the  rental,  and  not  by  its 
own  operation  of  the  ferry,  did 
not  make  the  franchise  or  the  land- 
ing taxable.  Id. 

22.  An  order  of  the  General  Term  of 
tho  Supreme  Court  affirming  an 
order  of  Special  Term  confirming 
the  report  of  the  commissioners  oi 
estimate  and  assessment  in  pro- 
ceedings to  acquire  title  to  lands  for 
the  purpose  of  establishing  a  public 
place  in  the  city  of  New  York 
under  the  act  of  1884  (Chap.  451, 
Lav/s  of  1881),  is  not  reviewable 
here.  In  re  Board  Street  Opening, 
etc.  581 

28.  Such  an  order  is  not  made  ap- 
p^lable,  on  the  ground  that  its 


effect  is  to  overrule  the  oblectionB 
of  the  landowners  and  their  re- 
quest that  the  proceedings  be  dis- 
continued, where  it  does  not  appear 
by  the  record  that  any  order  was 
made  upon  the  objections  and  re- 
quest, either  independently  or  em- 
bodied in  the  order  made;  only  the 
order  made  and  appealed  from  can 
be  considered.  Id. 

24.  The  privilege  given  to  the  M.  T. 
Co.  under  the  act  creating  it  (Cliap. 
833,  Laws  of  1872),  "  to  construct 
and  operate  certain  railroads  in  the 
city  of  New  York,"  having  been 
denned  and  limited  by  the  act,  it 
was  bound  to  exercise  that  privi- 
lege, if  at  all,  according  to  the 
terms  in  which  it  was  conferred;  it 
could  not  take  part  and  reject  the 
rest.    In  re  Met.  Transit  Go.     5«8 

25.  As  a  condition  upon  which  the 
court  could  l^  asked  to  intervene 
in  its  favor  to  enable  it  to  acquire 
lands  and  street  rights,  the  com- 
pany was  obliged  to  show,  under 
oath,  that  it  is  its  "  intention  *  *  • 
in  good  ffdth,  to  construct  and 
finish  a  railroad  from  and  to  the 
places  named  ♦  *  ♦  in  its  arti- 
cles of  association."  (Laws  of 
1860,  chap.  140,  §  14.)  Id. 

26.  In  the  petition  presented  by  said 
company  for  the  appointment  of 
commissioners  of  appraisal  to  de- 
termine the  amount  to  be  paid  to 
the  city  for  the  use  of  the  streets 
included  in  the  routes  of  said 
company,  it  was  stated  that  it  was 
"  the  intention  of  said  company,  in 
good  faith  to  construct,  operate 
and  maintain  a  railroad  on  the  lines 
mentioned  in  said  act."  The  city 
answered,  among  otlier  thin^,  de- 
nying that  it  was  the  intention  of 
the  company  to  construct  and 
operate  a  road  as  mentioned  in  said 
act  of  1872.  On  the  hearing,  after 
the  company  had  offered  evidence 
on  the  question  of  intent,  the  dty 
offered  evidence  to  contradict  it 
and  to  controvert  the  expressed 
intent.  This  was  excluded,  the 
court  holding  that  the  application 
was  sufficient  proof  of  the  intent. 
Held,  error.  Id. 

27.  It  seems  that,  if  it  had  not  beefa 
alleged  in  the  petition  and  put  in 
issue  by  the  answer,  that  the  com- 
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pany  in  good  faith  intended  to 
Duiid  Uie  road,  proof  that  it  did 
not  so  intend  would  have  been 
proper  and  would  have  shown 
'*  cause  against  the  granting  of  the 
prayer  of  the  petition."  (Laws  of 
1850,  chap.  140,  §  15.)  Id. 

28.  It  appeared  from  the  petition  that 
the  board  constituted  by  said  act 
of  1872  to  locate  the  lines  of  the 
three  branches  authorized  thereby 
made  the  locatipn,  and  appraisers 
were  asked  for  in  relation  to  the 
streets  affected,  and  also  to  streets 
affected  by  the  main  line  located 
by  the  act  itself.  Subsequently, 
by  order  of  the  court,  the  petition- 
ers were  permitted  to  have  the 
hearing  proceed  upon  a  supple- 
mental petition,  by  which  it  ap- 
peared that  after  the  passage  of 
the  act  of  1881  (Chap.  636,  Laws 
of  1881),  amending  the  act  of  1873, 
the  board  then  c6nsisting  of  differ- 
ent persons  from  those  who  com- 
posed it  when  the  first  location  was 
made,  made  new  locations  of  the 
same  routes,  in  many  respects, 
both  as  to  the  main  route  and  the 
branches  different  from  the  routes 
described  in  the  act  of  1872  and  in 
the  first  location.  HM,  that,  so 
far  as  the  "main  line"  is  con- 
cerned, neither  board  had  power  to 
name  the  streets  through  which  it 
should  pass,  or  change  or  omit  any 
portion  of  the  line  as  located  by  the 
act;  that  the  company,  if  it  took 
any  part  of  the  franchise  as  to  it, 
was  bound  to  take  it  as  given,  and 
as  to  the  changed  location  of  that 
line  the  court  had  no  Jurisdiction; 
also,'  that,  as  the  location  of  the 
main  line  could  not  be  sustained, 
that  of  the  branches  fell  with  it; 
that  if  the  act  of  1881  was  intended 
to  give  the  company  rights  in  streets 
other  than  those  named  in  the  act 
of  1872,  it  was  in  contravention  of 
the  provision  of  the  state  Consti- 
tution, as  amended  in  1874,  which 
prohibits  any  law  authorizing  the 
construction  of  a  street  railroad, 
except  upon  the  consent  of  land- 
owners and  the  local  authorities  or 
the  order  of  the  court  (art.  8,  §  IT); 
that  this  prohibition  applies  to  a 
part  of  as  well  as  to  a  complete 
railroiid;  but  lidd,  that  no  such 
intention  was  expressed  in  or  could 
be  implied  from  the  act.  Id. 


29.  The  provision  of  the  act  of  1869 
"  in  relation  to  taxes  and  assess- 
ments in  the  city  of  New  York" 
(Laws  of  1859,  chap.  8<i2,  §  8),  re- 
quiring the  commissioners  of  taxes 
and  assessments  to  keep  the  books 
containing  the  "annual  record  of 
the  assessed  valuation  of  real  and 
I>ersonal  estate"  open  for  examina- 
tion and  correction  "  from  the  sec- 
ond Monday  of  January  until  the 
first  day  of  May  in  each  and  every 
year,"  does  not  include  the  day  last 
mentioned;  a  tax,  therefore,  is  not 
invalidated  by  the  fact  that  the 
books  having  been  kept  open 
through  April  thirtieth  were  closed 
to  the  public  on  the  first  day  of 
May.  Clarke^.  Mayor,  etc.        216 

80.  Where  a  tax  upon  real  estate  is 
properly  imposed  under  said  act, 
which  is  unpaid  and  a  sale  is  made 
in  conformity  to  law,  any  defect  in 
the  certificate  or  lease  executed  to 
the  purchaser  does  not  impair  or 
affect  the  sale  or  authorize  him  to 
recover  back  the  purchase-money. 
This  right  only  exists  where  the 
sale  is  absolutely  void  for  want  of 
jurisdiction.  Id. 

81.  Mechanics'  liens  having  been 
filed  pursuant  to  the  act  of  1878 
(Chap.  815,  Laws  of  1878),  upon  a 
balance  unpaid  by  the  city  of  New 
York  on  a  contract  with  V.  for 
the  building  of  a  school-house  for 
the  city,  and  notices  of  the  pen- 
dency of  actions  to  foreclose  said 
liens  havine  been  served,  the  city 
paid  over  the  balance  to  the  con- 
tractor upon  receiving  a  bond  con- 
ditioned that  the  obligors  would 
save  the  city  harmless  from  "  any 
judgments,  costs,  damages,  claims 
or  recoveries  in  said  above-named 
actions/'  and  would  pay  any  judg- 
ment against  the  city  recovered  m 
any  such  action.  In  an  action  upon 
the  bond,  it  appeared  that  said 
actions  were  consolidated  and  a 
judgment  was  recovered  establish- 
ing the  amounts  of  the  respective 
liens  and  directing  the  city  to  pay 
the  same  out  of  the  contract  bal- 
ance in  its  possession,  "  or  secured 
to  be  paid  to  it  by  the  bond  re- 
ferred to,"  but  declaring  that  no 
personal  judgment  was  given 
against  the  city.  Hdd,  that  the 
debts  due  the  lienors  became,  by 
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force  of  the  statute,  a  positive  in- 
cumbrance upon  the  balance,  and 
made  the  lienors  creditors  of  the 
city  in  lieu  of  the  contractor,  and 
subrogated  them  to  his  right  of 
recovery;  that  the  judgment  ren- 
dered was  within  the  condition  of 
the  bond,  as  the  city  was  bound  to 
pay  it  to  the  extent  of  its  liability 
to  the  contractor,  and  the  statute 
authorized  its  enforcement  by  exe- 
cution; that  the  provision  of  the 
judgment  against  a  personal  judg- 
ment did  not  nullify  or  render 
incapable  of  enforcement  the  judg- 
ment actually  rendered.  Mayor, etc., 
V.  Orawford,  688 

82.  The  lienors'  judgment  was  sub- 
sequently amended  by  striking  out 
the  clause  as  to  a  personal  judgment 
and  inserting  instead  a  provision 
nvlng  such  a  judgment  and  author- 
mng  execution  against  the  city. 
Beldf  that  the  amendment  in  no 
respect  enlarged  or  changed  the 
contract  of  the  sureties  or  affected 
their  liability,  and  so  was  no 
defense.  Id, 

An  to  rights  ctoqutred  by  a  street 

raHroad  corporation  under  a  license 
to  lay  its  tracks  in  a  street  of  the  eity. 

Bee  Peoples  (/Brien,  1 


NOTICE. 

WJhen  bank  not  charyedble  ioith 

notice  of  fraudiUent  conspiracy  in 
iohich  some  of  its  directors  toere  en- 
gaged. 

aeeMayor,etc.,Y.  Tenth  Nat,  Bank. 

446 

When  motion  to  dismiss  appeal 

denied  for  want  of  proper  notice. 
See  ikiechsel  v.  BeUesheim,  (Mem). 
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PARTIES. 

1.  While  prior  incumbrancers  are 
neither  necessary  nor  proper  par- 
ties to  an  ordinary  action  of  fore- 
closure, when  made  parties  under 
the  general  allegation  that  they 
claim  an  interest  "as  subsequent 
purchaser,  incumbrancer  or  other- 


wise, "  a  decree  will  not  affect  them. 
Goebel  v.  fgla.  170 

2.  The  rule  of  the  common  law 
making  a  husband  liable  for  the 
tortious  acts  of  his  wife  was  not 
abrogated  by  the  Code  of  Civil 
Procedure,  and  is  still  in  forca 
A  husband,  therefore,  is  properly 
joined  with  his  wife,  as  defendant, 
m  an  action  to  recover  damages 
for  a  fraud  perpetrated  by  the  wife. 
Mangam  v.  Beck,  401 

As  to  who  are  necessary  parties 

to  action  by  bondholders  claiming  a 
fdolation  of  trust  duties  by  the  trustees 
named  in  a  radlrooid  mortgage. 

See  BoOister  v.  Stewart,  644 


PARTITIOK. 

A  judgment  in  a  partition  suit  di- 
rected a  sale.  The  description  oi 
the  premises,  after  giving  the  metes 
and  bounds,  closed  thus:  '*  Con- 
taining thirty-one  acres,  more  or 
less."  The  notice  of  sale  contained 
the  same  description.  In  a  hand- 
bill issued  before  the  sale  in  the 
name  of  the  referee  appointed  to 
sell,  the  boundary  lines  were  omit- 
ted and  the  premises  briefly  de- 
scribed as  the  iarmr  of  D.  "con- 
taining thirty-one  acres."  The  sale 
took  place  upon  (he  premises,  and 
the  contract  signed  by  the  pur- 
chaser contained  the  words  "more 
or  less."  He  sought  to  be  relieved 
from  his  purchase  on  the  ground 
that  when  he  bid  he  had  one  of  the 
hand-bills  in  his  possession  and  be- 
lieved that  the  premises  contained 
thirty-one  acres,  when,  in  fact,  they 
contained  only  twenty-four  and 
three-quarters.  Held,  that  the  pur- 
chaser was  chargeable  with  negli- 
gence in  failing  to  obtain  full  and 
accurate  information,  and  so  relief 
was  properly  denied;  also,  that  the 
matter  was  one  restine  in  the  dis- 
cretion of  the  court  below  and  was 
not  reviewable  here.  DennerUin  v. 
Dennerlein,  518 


PARTNERSHIP. 
1.  The  right  of  a  creditor  of  a  firm 
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to  share  in  the  estate  of  a  deceased 
member  of  the  firm  m  the  hands 
of  his  administrator,  where  there 
is  no  joint  estate  and  the  surviving 
partner  is  insolvent,  is  governed  by 
the  rules  by  which  courts  of  equity 
are  guided  in  distributing  the  sepa- 
rate estate  of  an  insolvent  as  be- 
tween his  separate  creditors  and 
those  of  a  copartnership  of  which 
he  was  a  member.  In  re  Gray,  404 

2.  While,  as  a  general  rule  in  such 
cases,  the  separate  creditors  are 
entitled  to  be  first  paid,  where  a 
creditor  at  the  time  a  debt  is  con- 
tracted for  the  benefit  of  the  firm, 
requires  therefor  and  receives  the 
joint  and  several  obligation  of 
the  copartners  individually,  it 
therebv  becomes  the  several  debt 
of  ea<^  of  them;  the  holder  is  en- 
titled to  the  benefit  of  the  security 
according  to  its  terms,  and  has  the 
right  to  prove  it  against  the  sepa- 
rate estate  of  the  decedent,  and  to 
share  equally  with  the  other  sepa- 
rate creditors  in  the  distribution. 

Id. 

3.  Where,  upon  the  dissolution  of  a 
firm,  one  of  the  copartners  pur- 
chases and  succeeds  to  the  business, 
the  exclusive  right  to  use  trade- 
marks belonging  to  the  firm  passes 
to  the  purchaser,  although  no  ex- 
press mention  is  made  of  them  in 
the  deed  of  assignment.  Merry  v. 
Hoapes.  415 

4.  Real  estate  purchased  by  a  firm 
with  its  funds  for  partnership  pur- 
poses is  regarded  m  equity,  so  far 
as  the  firm  and  its  creditors  are 
concerned,  and  so  long  as  the  part- 
nership affairs  remain  unsettled,  as 
personal  property.  Greenwood  v. 
martin.  423 

5.  The  interests  of  the  respective 
members  of  the  firm  therein  are  not 
required  to  be  established  by  deed 
or  instrument  in  writing.  Id, 

6.  The  creation  of  trusts  as  to  such 
interests  is  not  prohibited  by  the 
statute  of  uses  and  trusts.         Id, 

7.  It  $eetns  that  after  the  dissolution 
of  the  firm,  and  after  the  claims  of 
creditors  are  discharged  and  the 
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equities  of  the  respective  partners 
in  its  assets  determined  and  satis- 
fied, such  property,  so  far  as  it  is 
preserved  in  specie  and  is  swarded 
or  conveyed  to  the  respective 
members,  loses  its  character  of 
personal  property  and  again  be- 
comes subject  to  the  rule  govern- 
ing the  devolution  of  real  estate. 

Id, 

8.  The  question  as  to  whether  real 
estate  is  partnership  property  may 
be  detennined  on  parol  evidence, 
independent  of  the  particular  form 
which  the  transaction  took  or  the 
name  in  which  the  title  was  taken. 

Id. 

9.  Where  an  agreement  is  made  be- 
tween two  partners  for  the  purpose 
of  hindering  and  delavmg  the 
creditors  of  one  of  them,  by  which 
the  legal  title  to  the  firm  property 
is  transferred  to  the  other,  it  is 
competent  for  them,  in  the  absence 
of  any  interference  by  creditors  to 
rescind  it  at  any  time  and  to  restore 
to  each  a  legal  interest  in  the 
property.  Id. 

10.  One  of  two  copartners,  by  an  in- 
strument in  wntingy  conveyed  to 
G.,  plaintiff's  testator,  '*  all  of  the 
property,  both  real,  personal  and 
mixed,  owned  by  him  in  partner- 
ship." G.  executed  to  his  assizor 
an  instrument  in  writing  declanng, 
in  substance,  that  he  hdd  the  prop- 
erty and  its  net  proceeds  in  trust 
for  the  assignor.  The  title  to  cer- 
tain real  estate  which  had  been  pur- 
chased and  paid  for  by  the  partner- 
ship and  for  the  purposes  of  its 
business,  was  held  in  the  name  of 
the  other  partner.  Held,  that  the 
assignee  could  maintain  an  action 
for  a  dissolution  of  the  partner- 
ship, a  conversion  of  its  assets  into 
money,  payment  of  firm  debts,  and 
an  accounting  between  the  copart- 
ners and  determination  of  their 
respective  interests  in  any  residue 
of  such  property;  that  the  assign- 
ment conveyed  no  present  interest 
in  specific  articles  of  property,  but 
simply  gave  the  assignee  power  to 
procure  its  conversion  into  money 
and  the  distribution  of  any  residue 
after  payment  of  finb  debts  and 
adjustment  of  partnerdiip  equities 
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in  whatever  fonn  it  might  exist; 
that  the  assignment,  therefore,  was 
not  void  as  being  a  transfer  of  real 
estate  in  trust  for  th0*grantor,  but 
the  right  transferred  was  a  mere 
chose  in  action,  subject  in  respect 
to  its  mode  of  transfer  to  the  rules 
regulating  the  disposition  of  ^- 
sonal  property.  (Code  of  Civil 
Pro  §  1910.)  Id. 

11.  In  the  complaint  it  was  alleged 
that  the  real  estate  so  held  in  the 
name  of  the  other  partner  was  pur- 
chased hj  and  belonged  to  the 
firm.  Held,  that  the  averments  as 
to  the  character  of  the  assets  were 
not  improper,  but  were  unneces- 
sary; tnat  the  question  of  the 
ownership  of  the  real  estate  was 
merely  mcidental  to  the  main 
object  of  the  action,  and  would 
have  arisen  on  the  accounting  if  it 
had  not  been  mentioned  in  the 
pleadings.  Id. 

12.  Also,  hM,  that  in  any  event  the 
transfer  was  valid  as  against  the 
assignor,  and  he  having  been  made 
a  party  defendant  to  the  action, 
was  bound  by  any  adjudication, 
and  that  the  copartner  or  his  per- 
sonal reprei>entatives  had  no  such 
interest  in  the  question  as  allowed 
them  to  contest  the  validity  of  the 
assignment.  Id. 

13  Also,  hOd,  that  the  right  of  the 
present  plaintiff  to  continue  the 
action  upon  the  death  of  G.  was 
adjudicated  by  the  order  substitut- 
ing her  as  plaintiff,  and  could  not 
be  raised  on  appeal  from  the  judg- 
ment, la. 
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PERRIN  (EDWIN  O.).    * 
^  PBOCBEDmas  ON  Death  OF.  689 

PHYSICIANS  AND  SURGEONS. 

When    physician    prohibited 

from  tettififing,  on  proceedings  for  the 
probate  of  a  toiU,  to  knowledge  acquired 


while  aUendiftg  upon  (fttf  deoedmU  in 
a  professional  capaeitif. 
See  In  re  Coleman.  220 

Loder  v.  Whdpi^.  289 


PLEADING. 

1.  In  pleading  the  statute  of  limita- 
tions in  an  action  to  recover  back 
the  amount  of  an  illegal  assessment 
for  a  local  improvement  paid  to  the 
dty  of  New  York,  it  is  sufficient 
to  aver  that  more  than  six  years 
have  elapsed  since  the  cause  of  ac- 
tion accrued;  it  is  not  necessary  to 
aver  that,  in  addition  to  the  six 
years,  the  thirty  days  allowed  the 
city  by  its  charter  (§  105,  chap.  835, 
Laws  of  1878),  to  pay  the  claim  af- 
ter presentation  and  during  which 
time  the  claimant  ia  prohibited  from 
bringinff  suit,  has  also  elapsed. 
Jex  V.  Ma^oT,  etc,  889 

2.  In  an  action  in  a  Coimty  Oourt  to 
recover  a  money  judgment,  an 
averment  in  the  complamt  that  the 
defendant  is  a  resident  of  the  county 
is  necessary.  The  provision  of  the 
Code  of  Civil  Procedure  specifying 
what  must  be  averred  in  a  com- 
plaint (g  481)  is  not,  exclusive. 
Gilbert  v.  York.  544 

8.  The  omission  of  such  an  averment 
is,  under  said  Ckxle,  a  ground  for 
demurrer,  as  the  defect  appears 
upon  the  face  of  the  oompUint. 
(§  488.)  Id. 

4.  Where  the  complaint  in  an  action 
to  recover  possession  of  personal 
property  contains  no  averment  of 
a  wrongful  taking,  but  simply  al- 
leges a  wrongful  detention,  a  gen- 
eral denial  puts  in  isBue  both  plSnt- 
iff 's  title  and  the  wrongful  deten- 
tion, and  under  it  defendant  mav 
show  title  in  a  stranger  although 
he  does  not  connect  himself  with 
the  title.    8iedenbaehyr.  Biiey    560 

5.  The  defense  of  a  former  suit  pend- 
ing, to  be  available,  must  be 
pleaded.     EoUister Y.Stewart.  644 

A  general  denial  in  an  action 

of  ^ectment  puts  in  issue  the  alleged 
unlawful  withholding. 

See  Oilman  v.  Oilman.  265 
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POLICE. 

1.  The  authority  of  the  legislature 
in  the  exercise  of  its  police  powers 
cannot  be  limited  or  controlled  by 
the  action  of  a  previous  legislature, 
or  by  the  provisions  of  contracts 
between  mdividuals  or  corpora- 
tions. B,  E.  8.  B,  B.  Co.  V.  B.  8. 
B.  B,  Go,  182 

2.  It  seems  that  the  legislature,  in  the 
exercise  of  the  police  power  under 
the  Constitution,  had  power  to 
pass  the  act  of  1885  (Chap.  454, 
Laws  of  1885),  which  provides  that 
the  **  height  of  all  dwelling-houses 
and  of  all  houses  used,  or  intended 
to  be  used  as  dwellings  for  more 
than  one  family,  thereafter  to  be 
erected  in  the  city  of  New  York, 
*  *  *  shall  not  exceed  ♦  ♦  * 
eighty  feet  upon  all  streets  and 
avenues  exce^ing  sixty  feet  in 
width."     FiBople  ex  rd,  v.  J/Oench. 

859 


PRACTICE. 

1.  Where  an  application  to  postpone 
the  trial  of  a  criminal  action  is 
based  upon  the  ground  of  the 
absence  of  a  witness,  it  must  appear 
to  the  court,  first,  that  the  witness 
is  really  material;  seetmd,  that  the 
party  applying  has  been  guilty  of 
no  neglect;  third,  that  the  witness 
can  be  had  at  the  time  to  which 
the  trial  is  deferred.  People  v. 
Jackson.  862 

2.  To  authorize  the  Qenend  Term  to 
review  the  facts  on  an  app^  from 
a  surrogate's  decree  aamitting  a 
will  to  probate,  it  is  not  essential 
that  the  surrogate's  finding  of  fact 
should  be  challenged  by  an  excep- 
tion, nor  is  any  request  to  find 
further  facts  necessary.  An  appeal 
on  the  facts,  as  well  as  on  the  law, 
is  sufficient  to  give  the  appellate 
court  Jurisdiction,  and  an  excep- 
tion to  a  finding  of  fact  is  neither 
necessaiy  or  proper.  Burger  v. 
Burger,  528 

8.  The  questions  which  may  be  raised 
by  exception  under  the  Code  of 
Civil  Procedure  (§  2645),  permit- 
ting an  exception  to  be  taken  to 
the  ruling  of  a  surrogate  upon  an 


issue  of  fact,  are  questions  of  law. 
The  findings  of  a  material  fact 
without  evidence,  a  refusal  to  pass 
upon  a  question  of  fact,  or  to  find 
a  fact  which  the  evidence  conclu- 
•  sively  establishes,  if  properly  ex- 
cepted to,  raises  a  question  of  law, 
and  to  such  a  ruling  an  exception 
is  permitted  under  said  section; 
but  it  has  no  relation  to  findings 
on  controverted  facts  or  to  refusals 
to  find  facts  not  conclusively  estab- 
lished. Id, 

Order  of  OeTieral  Term  revers- 
ing decree  of  surrogate  imposing  costs 
on  executor  must  show  reversal  was 
on  the  ground  of  abuee  of  discretion  on 
the  part  of  the  surrogate^  otherwise 
order  not  sustainable. 

See  in  re  SeUeck.  284 

8eeArrEJLL, 
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PRESUMPTIONS. 

1.  When  not  privileged  the  .  law 
implies  malice  in  the  case  of  ond 
as  well  as  written  defamation. 
Bgam  v.  OoUins.  148 

2.  A  testator,  in  requesting  a  person 
to  sign,  as  a  subscribing  witness  to 
his  will,  is  presumed  to  know  the 
obligations  assumed  by  the  wit- 
ness in  respect  to  the  proof  of  the 
will;  among  other  things,  the  duty 
to  testify  as  to  the  circumstances 
attending  its  execution,  including 
the  mental  condition  of  the  tes- 
tator at  that  time,  as  evidenced  by 
his  action,  conduct  aad  conver- 
sation.   In  re  Coleman,  220 

8.  The  act  of  a  testator,  therefore, 
in  requesting  his  attorney,  who 
drew  his  will,  to  become  a  witness 
to  it,  is  clearly  indicaiive  of  an  in- 
tention to  waive  the  statutory 
prohibition,  and  so  leave  the  wit- 
ness free  to  perform  the  duties  of 
the  office  assigned  him  Id, 

4.  It  is  a  presumption  of  law,  in  the 
absence  of  express  words,  that  the 
parties  to  a  contract  intend  to  bind 
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not  only  themselves,  but  their  per- 
sonal representatives.  Kemoman 
V.  Murray.  806 

5.  The  presumption  is  that  a  court 
of  limited  ana  inferior  jurisdiction 
is  without  jurisdiction  when  the 
lurisdictional  facts  are  not  aUeged 
in  a  complaint  in  an  action  there- 
in.    OilSertr.  York.  544 

6.  Under  the  provision  of  the  state 
Constitution,  as  amended  in  1878 
(art.  6,  §  15),  and  under  the  pro- 
vision of  the  Code  of  Civil 
Procedure  (§  840),  defining  the 
jurisdiction  of  County  Courts, 
they  are  courts  of  limited  and 
inferior  jurisdiction,  and  so  are 
affected  by  such  presumption.  Id. 

7.  The  presumption  arising  from 
the  recent  possession  ox  stolen 
goods,  when  unexplained,  of  a 
criminal  connection  with  the  theft, 
applies  as  well  to  a  person  charged 
with  unlawfully  receiving  them  as 
to  one  charged  with  the  original 
taking.    Pwpler.  WelcUm.       569 


PRINCIPAL  AND  AGENT. 

1.  Upon  the  sale  by  De  M.  &  Co.  to 
K.,  plaintiff's  testator,  of  certain 
shares  of  corporate  stock,  as  an 
inducement  thereto,  said  firm  exe- 
cuted to  K.  writings  fi:uaranteeing 
that,  so  long  as  he  held  the  stock, 
he  should  receive  dividends  there- 
on equal  to  seven  per  cent  per  an- 
num, and  agreeing  that  they  would 
make  good  any  deficiency.  Held, 
that  this  writing  was  an  original 
contract,  and,  although  in  the  sale 
of  the  stock  they  were,  in  fact,  act- 
ing as  agents  for  an  undisclosed 
principal,  in  making  it  they  were 
principals,  not  sureties;  that  the 
guaranty  was  not  limited  to  the 
duration  of  the  partnership  or 
the  lives  of  the  copartners;  and 
that,  therefore,  an  action  was  main- 
tainable upon  the  guaranty,  a^inst 
the  executrix  of  the  surviving 
member  of  said  firm,  for  deficits 
accruingaf ter  the  death  of  such  sur- 
vivor.  Kemochan  v.  Murray.    806 

2.  Plaintiff  received  two  pjolicies  of 
insurance  upon  his  life  issued  by 
defendant,  giving  his  notes  and  a 


check  for  the  premiums,  under  an 
agreement  with  defendant's  agent, 
that  certain  policies  then  held  by 
plaintiff  in  other  companies,  and 
which  were  delivered  by  him  to 
said  agent,  should  be  surrendered 
by  the  latter  to  the  insurers  and 
their  surrender  value  paid  in  cash, 
or  paid-up  policies  obtained  there- 
for, the  amount  in  either  case  to  be 
satisfactory  to  plaintiff.  In  case  of 
the  agent's  failure  to  make  arrange- 
ments for  surrender,  satisfactory 
to  plaintiff,  it  was  agreed  the  lat- 
ter could  return  the  polides  and 
receive  back  his  notes  and  check. 
The  policies  contained  provisions 
to  the  effect  that  no  agent  of  the 
company  had  power  to  make  or 
modify^  the  contract  of  insurance, 
or  to  bind  it  by  any  promise.  The 
agent  failed  to  effect  a  surrender  of 
the  old  policies  satisfactoiy  to 
plaintiff,  and  on  refusal  of  d^end- 
ant  to  receive  back  its  policies  and 
surrender  the  notes  ana  dieck,  he 
brought  suit  to  compel  such  sur- 
render. Held,  that  said  provisions 
in  the  policies  related  to  the  poli- 
cies themselves  after  they  became 
executed  instruments  between  tiie 
parties ;  that  the  agreement  with 
the  agent  as  to  a  surrender  of  the 
old  polices  was  a  condition  pre- 
cedent to  the  full  delivery  and 
acceptance  of  defendant's  policies, 
and  until  fully  complied  with  or 
waived  no  valid  contract  of  insur- 
ance existed;  and,  therefore,  that 
said  provisions  did  not  apply;  that 
it  was  immaterial  whether  the  agent 
had  power  to  make  a  conditional 
delivery  or  not,  as  plaintiff  had 

gower  to  attach  such  conditions  as 
e  chose  to  the  acceptance,  and  if 
the  agent  lacked  tne  power,  the 
result  would  still  be  that  there  was 
no  absolute  acceptance,  and  so  no 
contract;  and  that,  therefore, 
plaintiff  was  entitled  to  the  relief 
sought.  EdmickeU  v.  If.  T.  L.  Iiu. 
Go.  890 

8.  The  fact  that  an  agent  in  a  con- 
tract tor  the  purchase  of  propert  v 
binds  himself  individually,  as  well 
as  his  principal,  to  pay  the  pur- 
chase-price, does  not  give  him  titie, 
or  conclusively  establish  title  in 
him,  where  the  evidence  discloses 
that  he,  in  fact,  purchased  for  his 
principal.  Siedenkaehr.  Hiley.  560 
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4.  A  principal  is  only  chargeable 
with  notice  communicated  to  or 
knowledge  acquired  by  his  agent 
in  another  transaction  at  another 
time  and  when  he  was  acting  for 
another  principal,  when  clear  proof 
is  made  that  the  knowledge  or 
notice  was  present  in  the  mind  of 
the  agent  at  the  time  of  the  trans- 
action in  question.  iJongtant  v. 
Univenity  if  Bochsster.  604 

When  bank  nateha/rgeajble  mth 

notice  qffircmdvlent  eanepiracy  in 
wMeh  eome  qf  it$  directors  toere  en- 
goffed. 

See  Moffor,  etc,,  v.  TnUh  Nat.  Bk. 

446 


PRINCIPAL  AND  SURETY. 
See  Bond. 


PRIVILEGED  COMMUNICA- 
TIONS. 

1.  In  an  action  for  libel  ana  slander 
it  appeared  that  plaintiff  was  on 
terms  of  social  intimacy  with  D. 
and  was  paying  her  attention  with 
a  view  to  matnmony.  Defendant 
J.,  in  April,  1879,  wrote  to  D.  a 
letter  containing  charges  against 
plaintiff,  which  was  tne  libelous 
publication  complained  of.  Up  to 
the  January  before  the  writing  of 
the  letter  J.  and  D.  had  been  very 
intimate  friends;  then  they  became 
somewhat  estranged  and  their  in- 
timacy ceased.  During  the  inti- 
macy, and  about  four  years  before 
the  writing  of  the  letter,  D.  re- 
peatedly requested  J.  "if  ^e 
knew  anything  about  any  young 
man  she  went  with,  or  in  fact  any 
young  man  in  the  place,  to  tell 
her."  D.  was  not  then  contem- 
plating marriage  with  any  young 
man,  and  did  not  know  the  plaint- 
iff. The  letter  referred  to  the 
former  friendship,  to  the  estrange- 
ment, and  stated  substantially  that 
D.  was  still  very  dear  to  the  writer, 
and  for  this  reason  she  felt  that  she 
must  interfere.  J.,  as  a  witness, 
testified  that  when  she  wrote  the 
letter  she  thought  as  much  of  D. 
as  if  she  belonged  to  her  family; 
that  she  had  heard  the  defamatory 


rumors  and  believhig  them,  did  not 
wish  her  to  marry  the  plaintiff. 
Hdd  (Damforth.  J.,  dissentingX 
that  while  J.  coiild  properly  tell 
what  she  knew  about  young  men, 
she  was  not  justified  in  defaming 
them  even  upon  request  by  telling 
what  she  did  not  know  and  what  was 
not  true,  although  her  defamatory 
statements  were  based  upon  rumors 
and  hearsay  which  she  believed  to 
be  true;  and,  that,  therefore,  the 
letter  was  not  a  privileged  com- 
munication; also,  that  the  evi- 
dence failed  to  show  that  the  letter 
was  written  in  pursuance  of  a  re- 
quest made  so  long  before;  on  the 
contrary,  it  appeared  from  the  cir- 
cumstances and  from  the  letter 
itself  that  D.  did  not  at  the  time 
desire  any  information  from  J., 
and  that  this  was  known  to  the 
latter.    Byam  v.  OoUine,  148 

2.  It  seems  that  if  J.  had  been  asked 
by  D.  for  information  as  to  plaint- 
iff's character  and  standing,  she 
could  properly  have  given  any  in- 
formation she  possessed,  provided 
she  acted  in  good  faith  and  with- 
out malice.  Id, 

8.  As  privileged  conununications  are 
exceptions  to  the  general  rule  which 
imphes  malice  in  a  libelous  publi- 
cation and  infers  some  damage,  it 
rests  with  the  party  claiming  the 
privilege  to  show  that  the  case  ia 
Drought  within  the  exception.  Id. 

4.  The  exception  covers  cases  where 
a  communication  is  made  banaflde 
upon  any  subject-matter  in  which 
the  party  ma^g  it  has  an  interest, 
or  in  reference  to  which  he  has  a 
duty,  legal,  jnoral  or  social,  which 
may  fairly  be  presumed  to  have 
led  to  the  communication,  when 
made  to  a  person  having  a  corre- 
sponding interest  or  duty.  Id 

5.  The  claim  of  a  moral  duty  will 
not  be  sustained  when  a  person  as 
a  volunteer  has  made  defamatory 
statements  against  another  in  a 
matter  in  which  he  has  no  legal 
duty  or  personal  interest,  unless  he 
can  find  a  justification  in  some 
pressing  emergency.  Id. 

6.  As  to  whether  a  libelous  publica- 
tion is  privileged  is  a  matter  of  law 
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(Dahfobth,  J.,  dissenting),  and  it 
$eemi  that  wlien,  upon  the  trial  of 
an  action  for  libel,  it  has  been  held 
as  matter  of  law  that  the  publi- 
cation was  privileged,  the  burden 
rests  upon  the  plaintiflto  establish 
that  it  was  maliciously  made;  this 
is  a  question  of  fact  to  be  determ- 
ined by  the  jury.  Id, 

7.  When  not  privileged  the  law 
implies  malice  in  the  case  of  oral 
as  well  as  written  defamation.    Id, 

8.  As  to  the  slanderous  words  charged 
J.  testified  that  she  uttered  them  to 
one  C.  in  confidence,  after  the  most 
urgent  solicitations  on  his  part  that 
die  should  tell  what  she  knew 
about  plaintiff .  The  court  charged 
that  ttie  words  so  uttered  were 
privileged.    Hsld,  error.  Id. 

9.  It  Mtfuwthat  even  had  it  appeared 
that  G.  had  the  interview  with  J. 
at  the  solicitation  of  plaintiff  and 
as  his  friend,  this  would  not  make 
the  slanderous  words  uttered  in  the 
interview  privileged.  Id. 

10.  Defamatory  words  are  not  privi- 
leged simply  because  uttered  m  the 
strictest  confidence  by  one  friend 
to  another,  nor  because  uttered 
upon  the  most  urgent  solicitations. 

11.  Where  the  probate  of  a  will  is 
contested  on  the  ground  of  the  un- 
soundness of  mind  of  the  testator, 
a  phvsician  who  has  attended  upon 
the  deceased  in  a  professional  ca- 
pacity, is  not  a  competent  witness 
for  the  contestants  to  testify  from 
knowledge  acquired  while  so  tA- 
tending  nim  as  to  his  mental  in- 
capacity. (Code  of  Civil  Pro. 
§  084.)    In  re  CMeman.  280 

12.  Theprohlbition  of  the  Code  of 
Civil  mcedure  (§  885),  against  the 
disclosure  by  an  attorney  of  a 
communication  by  his  client  to  him 
or  his  advice  thereon,  in  the  course 
of  his  professional  employment, 
applies  to  instructions  given,  by 
one  proposing  to  execute  a  will,  to 
an  attorney  employed  to  draw  it, 
and  to  conversations  had  with 
ttie  attorney  for  the  purpose  of 
enabling  him  to  carry  out  the 
instructions.  Id, 


18.  Where,  however,  the  altoni^  im 
requested  by  the  testator  to  sign 
the  attestation  clause  of  the  will  as 
witness  thereto,  this  is  an  express 
waiver  within  the  meaning  of  said 

so  imposed  and  autiionzes  the  dis- 
closure. Id. 

14.  The  provision  of  the  Code  of 
Civil  Procedure(§884),  prohibiting 
a  physician  or  surgeon  from  dis- 
closing ' '  any  information  which  be 
acquired  in  attendinj^  a  patient  in 
a  prof essional  capacity,"  etc.,  xp- 
phes  to  proceedings  for  the  prohale 
of  a  wiU,  and  after  the  death  of 
the  patient  the  prohibition  cannot 
be  waived  by  anyone.  Loder  v. 
Whdpley.  239 

15.  The  fact,  therefore,  that  a  phy 
sician  is  called  as  a  witness  by  an 
executor  and  proponent  of  a  will, 
does  not  render  him  competent  to 
disclose  any  information  acquired 
while  attending  upon  the  testator. 

Id. 

16.  An  attorney,  in  receiving  the 
directions  or  instructions  (^  one 
intending  to  make  a  will,  althoai^ 
he  asks  no  questions  and  gives  no 
advice,  but  simply  reduces  to 
writing  the  directions  given  to  him, 
still  acts  in  a  professional  capadty 
and  is  prohibited  from  disdosing 
any  communication  so  made  to  him 
by  his  client.  (Code  of  Civ.  Pro. 
§885.)  IbL 


PROFESSIONAL  COMMUNICA- 
TIONS. 

3m  PBTVILBOSD    CoMMUinCATIONB. 


QUESTIONS  or  LAW  AND 
PACT. 

As  to  whether  a  libelous  publication 
is  privileged  is  a  matter  of  law 
(Danforth,  J.,  dissenting),  and 
it  seems  that  when,  upon  the  trial 
of  an  action  for  libel,  it  has  been 
held  as  matter  of  law  that  the  pub- 
lication was  privileged,  the  burden 
rests  upon  the  plaintiff  to  establish 
that  it  was  maliciously  made,  this 
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is  a  question  of  fact  to  be  determ- 
ined by  the  jury.  Byam  v.  Cai- 
lins.  148 

When  negliffenee  a  quetHon  of 

fact. 

Bee  Bbag  v.  K  T.  C,  A  H.  K  R, 
R.  Oo.  190 


RAILROAB  CORPORATIONS. 

1.  R  aeems  that,  while,  by  the  incor- 
poration of  a  company  under  the 
act  of  1884  (Chap.  262,  Laws  of 
1884),  providing  for  the  organiza- 
tion 01  street  railroad  companies, 
it  is  endowed  with  capacity  to 
acquire  and  hold  such  rights  and 
property,  real  and  personal,  as  are 
necessary  to  enable  it  to  transact 
the  business  for  which  it  was 
created,  and  ia  allowed  to  mort- 
gage its  franchise  as  security  for 
loans  made  to  it,  it  has  no  present 
right  or  authority  to  construct  or 
operate  a  railroad  upon  the  streets 
of  any  municipality.  People  y. 
(/Brien.  1 

2.  This  right  it  may  acquire  by  pur- 
chase, but  it  can  only  be  acquired 
from  the  city  authonties,  who  can 
grant  or  refuse  it  at  their  pleasure, 
and  may  grant  their  consent  upon 
such  terms  and  conditions  as  they 
choose  to  impose.  Ia, 

8.  The  B.  8.  R.  Co.,  a  corporation 
organized  under  scdd  act,  obtained, 
by  resolution  of  the  common  coun- 
cil of  the  dty  of  New  York, 
authority  to  lay  tracks  and  run 
cars  oyer  Broaawayin  said  city, 
upon  certain  terms  and  conditions 
prescribed  in  the  resolution,  but 
with  no  limitation  as  to  time,  or 
power  of  revocation  reseryed.  The 
company  duly  accepted  the  mat, 
and  fully  complied  with  and  per- 
formed all  of  said  terms  and  con- 
ditions. It  mortgaged  >  its  prop- 
erty and  franchises  as  security  for 
contemplated  loans,  and  author- 
ized its  bonds,  secured  by  said 
mortgage,  to  be  sold,  and  they 
were  purchased  by  investors  with- 
out notice  of  any  defect  in  their 
origin  or  execution;  it  also  made 
tramc  contracts  with  other  roads. 
Thereafter   it    was  dissolved  by 


statute  (Chap.  268,  Laws  of  1886). 
JBM,  that  while  the  annulling  act 
was  constitutional  and  valid,  its 
effect  was  only  to  take  the  life  of 
the  corporation;  that  the  corpora- 
tion took,  through  its  gran^  from 
the  city,  an  inddeasible  title  in  the 
land,  necessary  to  enable  it  to  con- 
struct and  maintain  a  street  rail- 
way in  Broadway  and  to  run  cars 
thereon,  which  constituted  prop- 
erty; that  all  its  property,  includ- 
ing street  rights  or  franchises,  also 
its  mortgages  and  valid  contracts, 
including  the  traffic  contracts,  sur- 
vived its  dissolution;  that  upon 
such  dissolution  its  trustees,  then 
in  office,  became  vested  with  the 
title  to  its  property  under  the  pro- 
visions of  the  Revised  Statutes  (1 
R.  S.  601,  §§  9, 10),  as  trustees  for 
its  creditors  and  stockholders :  that 
the  acts  of  1886  (Chap.  271,  and 
chap.  810,  Laws  of  1886),  provid- , 
ing,  in  case  of  such  a  dissolution, 
for  the  taking  away  from  the  com- 
pany of  its  street  franchises,  and 
for  the  winding  up  of  its  affairs 
by  suit  brought  by  tiie  attorney- 
general,  and  the  appointment  of 
a  receiver  therein,  are  imconstitu- 
tional  and  void.  Id. 

4.  Although  such  a  corporation  be 
created  for  a  limited  period,  it  may 
acquire  title  in  fee  to  property 
necessary  for  its  use;  and  where 
the  grant  to  it  of  the  franchise  to 
construct  and  operate  its  road  in  a 
city  street  is  not,  by  its  terms  lim- 
ited and  revocable,  the  grant  is  in 
fee,  vesting  the  grantee  with  an 
interest  in  the  street  in  perpetuity 
to  the  extent  necessary  lor  a  street 
railroad;  the  riehts  granted  to  be 
exercised  by  the  corporation  or 
whomsoever  may  lawfully  succeed 
to  them.  Id- 

5.  -  The  statutes  and  authorities  show- 
ing that  such  franchises  are  in- 
vented with  the  character  of  prop- 
erty, and  are  transferable  as  such, 
inoependent  of  the  life  of  the 
origmal  corporation,  collated.    Id. 

6.  The  tracks  of  a  railroad  company 
and  the  franchise  of  maintaining 
and  operating  its  road  in  a  public 
street  are  inseparable.  Id. 

7.  The   provision    of   the    (jteneral 
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Railroad  Act  (§  48,  chap.  140,  Laws 
ol  1850),  providing  that  the  legis- 
lature may  annul  or  dissolve  any 
corporation  formed  under  the  act, 
"  but  such  dissolution  shall  not 
take  awav  or  impair  any  remedy 

rvenagamst  any  such  corporation 
*  *  for  any  liability  which 
shall  have  been  previously  in- 
curred," creates  the  contract 
between  the  state  and  the  corpora- 
tion, and  regulates  the  rights  of 
parties  upon  the  exercise  by  the 
state  of  the  power  of  repeal.    Id. 

8.  The  provison  in  said  act  of  1884 
(§  16),  declaring  that  the  author- 
ization therein  contained  to  com- 
panies formed  under  it,  to  lease  or 
transfer  to  other  companies  their 
rights  to  run  upon  any  portion  of 
their  tracks,  shall  not  l>e  construed 
to  authorize  any  company  "to 
lease  its  rights  or  franchises"  to 
any  other  company  owning  or 
operating  a  road  parallel  thereto, 
was  intended  to  avoid  the  mo- 
nopoly of  parallel  lines,  and  to 
prevent  the  acquisition  by  one 
company  of  the  exclusive  posses- 
sion and  control  of  such  lines;  it 
does  not,  where  the  lines  of  two 
companies  are  parallel  for  a  por- 
tion of  their  routes,  preclude  such 
companies  from  making  traffic 
contracts  for  the  partial  use  of 
their  respective  routes  beyond  the 
line  of  parallelism.  Id. 

9.  The  provision  of  the  act  of  1839 
(Chap.  218,  Laws  of  1839),  author- 
izing such  contracts,  is  not  re- 
pealed by  said  proviso  in  the  act 
of  1884.  Id. 

10.  The  parties  hereto,  two  street 
railroad  corporations  in  the  city  of 
B.,  entered  mto  a  contract  provid- 
ing, among  other  things,  for  the 
making  by  each  of  connections 
with  the  roads  of  the  other  "  so 
long  as  it  receives  for  the  transp  or 
tation  of  passengers  the  rare 
allowed  on  the  3d  of  May,  1872, 
and  no  longer,"  and  each  agreed 
that  it  would  charge  the  same  rate 
that  it  was  "  permitted  to  charge 
by  the  statutes  in  force  regulating 
the  same  "on  that  day,  and  would 
make  no  change  in  rates  without 
the  consent  of  the  other  party. 
After  the  making  of  the  contract 


I  it  was  declared  by  statute  (Chap. 
600,  Laws  of  1875),  to  be  unlawful 
for  any  street  railroad  company  in 
B.  to  charge  more  than  five  cents 
for  each  passenger,  a  sum  less  than 
that  authorized  by  the  statutes  in 
force  May  3,  1872.  Defendant 
thereupon  reduced  its  rates  of  fare 
to  five  cents.  In  an  action  to  re- 
cover a  penalty  fixed  by  the  con- 
tract for  a  breach  of  the  provision 
as  to  rates  of  fare,  hdd,  that  said 
provision  contemplated  a  change 
of  rates  made  by  the  volunta^ 
action  of  the  parties  alone,  not 
one  made  by  paramount  authority; 
also  that  by  the  terms  of  the  con- 
tract it  was  to  terminate  in  case  a 
condition  of  affairs  should  arise 
under  which  the  parties  would  not 
be  permitted  to  charge  the  rates 
of  fare  specified;  and  so,  that  it 
terminated  on  the  passage  of  .the 
said  act.  B.  E.  8.  R,  H,  Co.  v. 
B.  B.  R.  R.  Co.  ,        183 

11.  R.,  plaintiff's  intestate,  was  rid- 
ing on  a  public  highway  with  her 
husband,  who  was  dnving.  In 
attempting  to  cross  defendants' 
tracks  at  a  crossing  they  were  both 
killed  by  a  collision  with  a  passing 
train.  In  an  action  to  recover 
damages,  it  appeared  that  at  this 
crossing,  in  the  absence  of  obstruc- 
tions, a  train  upon  the  freight 
track,  which  came  first,  or  upon 
the  passenger  track  whidi  was  sev- 
enty feet  distant  from  the  freight 
track,  was  visible  for  a  distance  of 
one  or  two  miles.  In  approaching 
the  freight  track  the  husband  stop- 
ped  his  horse  when  a  hundred  or 
more  yards  away,  and  then  again 
within  fifteen  yards  of  the  crossing 
on  account  of  the  passage  of  a 
freight  train.  As  soon  as  it  had 
passed  he  crossed  the  freight  track, 
and,  in  an  endeavor  to  cross  the 
passenger  track,  the  coUision  oc- 
curred. There  was  no  proof  as  to 
the  manner  of  the  accident,  except 
that  the  horse  was  seen  jumping  to 
get  across  and  did,  in  fact,  escape. 
The  plaintiff  was  nonsuited.  Bdd, 
error;  that  if  the  husband  was 
negligent,  his  negligence  could  not 
be  imputed  to  the  wife;  that  while 
she  had  no  right  because  her  hus- 
band was  driving,  to  omit  reason- 
able and  prudent  effort  to  see  for 
herself  that  the  crossing  was  safe. 
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she  was  not  bound  to  suspect  a 
purpose  on  the  part  of  her  husband 
to  cross  until  she  saw  it  being  exe- 
cuted; that  the  presumption  was 
they  both  saw  the  approaching 
train,  and  she  was  not  blamable  in 
thinking  and  expecting  he  would 
stop  again;  that  when  she  saw  he 
was  about  to  make  the  attempt  to 
cross,  as  they  must  have  been  then 
very  close  to  the  track,  she  was  not 
bound  to  jump  from  the  wagon, 
seize  the  reins  or  interfere  with  the 
driver;  that  even  if  she  did  not 
entreat  him  to  stop,  but  sat  silent, 
it  does  not  follow,  as  matter  of  law, 
that  she  was  negligent,  as  she 
might  not  have  had  time  or  might 
have  been  paralyzed  from  fri^t, 
and  the,  question  was  one  of  ract 
for  a  Jury.    Hootg  v.  N,  T".  C,  etc. 

199 

13.  The  degree  of  care  to  be  exer- 
cised in  order  to  avoid  the  charge 
of  negligence  varies  with  the  cir- 
cumstances and  the  emergencies. 

Id, 

13.  To  render  a  railroad  corporation 
liable  for  injuries  to  a  passenger  it 
is  essential  to  show  that  the  injury 
was  caused  by  the  neglect  on  its 
part  to  perform  some  duty  which, 
in  the  exercise  of  reasonable  care, 
prudence  and  diligence,  it  owed  to 
the  passenger.  I^ilmer  v.  Penn. 
Oo.  488 

14.  Plaintiff  while  a  passenger  on 
defendant's  road,  in  the  night- 
time, slipped  and  fell  from  the 
platform  of  a  car  and  was  injured. 
In  an  action  to  recover  damages 
there  was  evidence  sufficient  to 
justify  a  finding  that  there  was  a 
thin  covering  of  snow  upon  the 
platform  and  some  slight  spots  of 
ice  around  its  edges,  both  of  which 
had  gathered  during  the  trip.  It 
had  stormed  during  the  night  and 
the  weather  was  cold  and  freezing. 
The  platform  was  well  constructed 
with  proper  and  convenient  steps, 
and  with  hand  rails  on  either  side. 
Held,  the  evidence  failed  to  estab- 
lish defendant's  liability  and  a 
submission  of  the  case  to  the  jury 
was  error.  Id, 

15.  In  such  a  case  the  rule  holding 
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railroad  corporations  to  the  use  of 
the  utmost  possible  care  in  .dis- 
covering detects  in  their  tracks 
and  running  machinery  does  not 
apply.  That  rule  regards  simply 
such  appliances  as  would  be  likely 
to  occasion  great  danger  and  loss 
of  life  to  the  traveling  public  if 
defects  existed  therein.  Id. 

16.  A  railroad  corporation  is  not 
required  to  remove  immediately 
and  continuoush^  snow  and  ice  on 
the  platforms  of  cars  attached  to  a 
train  traveling  in  the  night  during 
a  continuous  storm,  or  to  cover 
them  with  sand  or  ashes  in  such 
a  manner  that  no  slippery  places 
shall  be  exposed.  It  can  only  be 
held  responsible  for  dangers  pro- 
duced by  the  elements  when  they 
have  assumed  a  dangerous  form 
and  it  has  had  an  opportunity  to 
remove  their  effects.  Id. 

17.  It  appeared  that  plaintiff  was 
aware  of  the  condition  of  the  plat- 
form, having  passed  over  it  two  or 
three  times  previous  to  the  acci- 
dent and  having  twice  slipped 
thereon,  and  that  he  was  walking 
upon  it  at  the  time  without  using 
the  hand  rails.  Hetd^  that  if  de- 
fendant was  chargeable  with  negli- 
gence there  was  contributory  negli- 
gence on  the  part  of  the  plaintiff. 

Id. 

18.  A.,  plaintiff's  intestate,  a  switch- 
man, employed  in  defendant's 
yards,  in  helping  to  make  up  and 
distribute  trains,  while  engaged  in 
his  employment  caught  his  root  in 
a  "fro§  which  connected  two 
converging  tracks  and  was  used  to 
effect  the  transfer  of  cars  from  one 
track  to  the  other;  before  he  could 
release  himself  he  was  run  over 
and  killed .  In  an  action  to  recover 
damages,  it  was  claimed  that  blocks 
of  wood  could  be  placed  in  the 
openings  of  frogs  and  thus  prevent 
such  accidents.  It  appeared  that 
A.  had  been  in  defendant's  employ 
for  some  years  and  for  quite  a 
length  of  time  in  and  about  the 
yam  whero  the  accident  happened 
and  was  acquainted  with  the  frog 
and  knew  that  it  was  not "  blocked." 
Eddy  that  A.  in  accepting  and  con- 
tinuing in  the  emplojmient  assumed 
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the  hazard  of  all  known  and  ob- 
vious dangers,  and  that  he  was 
chargeable  with  notice  of  the  diffi- 
culty in  removing  the  foot  when 
caught  in  the  frog,  and  of  the  dtui- 
ger  to  be  apprehended  therefrom; 
and,  therefore,  that  a  cause  of  ac- 
tion was  not  made  out  and  a  refusal 
to  nonsuit  was  error.  Appd  v. 
A,  K  T.iSbP.RB.  Co,         550 

19.  The  privilege  given  to  the  M.  T. 
Co.  under  the  act  creating  it  (Chap. 
883,  Laws  of  1872),  "to  construct 
and  operate  certain  railroads  in  the 
city  of  New  York,"  having  been 
defined  and  limited  by  the  act,  it 
was  bound  to  exercise  that  privi- 
lege, if  at  all,accoiding  to  the  terms 
in  which  it  was  conferred;  it  could 
not  take  part  and  reject  the  rest. 
In  re  Met,  Irarmt  Co.  588 

90.  As  a  condition  upon  which  the 
court  could  be  asked  to  intervene 
in  its  favor  to  enable  it  to  acquire 
lands  and  street  rights,  the  com- 
pany was  obliged  to  show,  under 
oath,  that  it  is  its  "  hitention,  ♦  *  ♦ 
in  good  faith,  to  construct  and 
finish  a  railroad  firom  and  to  the 
places  named  *  *  *  in  its 
articles  of  association."  (Laws  of 
1850,  chap.  140,  §  14.)  Id, 

21.  Li  the  petition  presented  by  said 
companjr  for  the  appointment  of 
conmiissioners  of  appraisal  to  de- 
termine the  amount  to  be  paid  to 
the  city  for  the  use  of  the  streets 
included  in  the  routes  of  said  com- 
pany, it  was  stated  that  it  was 
"the  intention  of  said  company 
in  Rood  faith  to  construct,  operate 
and  maintain  a  railroad  on  the 
lines  mentioned  in  said  act "  The 
dty  answered,  among  other  things, 
denying  that  it  was  the  intention 
of  the  company  to  construct  and 
operate  a  road  as  mentioned  in  said 
act  of  1872.  On  the  hearing,  after 
the  company  had  offered  evidence 
on  the  question  of  intent,  the  dtv 
offered  evidence  to  contradict  it 
and  to  controvert  the  expressed 
intent.  This  was  excluded,  the 
court  holding  that  the  application 
was  sufficient  proof  of  tne  intent. 
Held,  error.  Id, 

22.  It  seems  that,  if  it  had  not  been 
alleged  in  the  petition  and  put  in 
issue  by  the  answer,  that  the  com- 


in  good  faith  intended  to 
[fd  the  road,  proof  that  it  did 
not  so  intend  would  have  been 
proper  and  would  have  shown 
"cause  against  the  grantinc^ of  the 
prayer  of  the  petition."  (Laws  of 
1850,  chap.  140,  g  15.)  Id, 

^.  It  appeared  from  the  petition  that 
the  board  constituted  by  said  act 
of  1872  to  locate  the  lines  of  the 
three  branches  authorized  thereby 
made  the  location,  and  appraisers 
were  asked  for  in  relation  to  the 
streets  affected,  and  also  to  streets 
affected  b^  the  main  line  located 
by  the  act  itself.  Subsequently,  by 
order  of  the  court,  the  petitioneFB 
were  permitted  to  have  tne  hearing- 
proceed  upon  a  supplemental  pef 
tion,  by  which  it  appeared  that  af- 
ter the  passage  of  the  act  of  1881 
(Chap.  686,  Laws  of  1881),  amend- 
ing the  act  of  1872,  the  board  thea 
consisting  of  different  persons  from 
those  who  composed  it  when  the 
first  location  was  made,,  made  new 
locations  of  the  same  routes,  in 
many  respects,  both  as  to  theimdn- 
route  ana  the  branches  different 
from  the  routes  described  in  the 
act  of  1872  and  in  the  first  location. 
Hdd,  that,  so  far  as  the  "  mainline  " 
is  concerned,  neither  board  had 
power  to  name  the  streets  through 
which  it  should  pass,  or  change  or 
omit  any  portion  of  the  line  as  lo- 
cated by  the  act;  that  the  company, 
if  it  took  any  part  of  the  f  randiise 
as  to  it,  was  bound  to  take  it  as 
given;  and  as  to  the  changed  loca- 
tion of  that  line  the  court  had  no 
Jurisdiction;  also,  that,  as  the  loca- 
tion of  the  main  line  could  not  be 
sustained,  that  of  the  branches  fdl 
with  it;  that  if  the  act  of  1881  was 
intended  to  give  the  company 
rights  in  streets  other  than  Uiose 
named  in  the  act  of  1872,  it  was  In 
contravention  of  the  provision  of 
the  state  Constitution,  as  amended 
in  1874,  which  prohibits  any  law 
authorizing  the  construction  of  a 
street  railroad,  except  upon  the 
consent  of  landowners  and  the  local 
authorities  or  the  order  of  the  court 
(art  8,  §  17) ;  that  this  prohibition 
applies  to  a  part  of  as  well  as  to  a 
complete  ndlroad;  but  hM,  that 
no  such  intention  was  expressed  in 
or  could  be  implied  from  the  act 
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d4.  The  trustees  named  in  a  railroad 
mortgage  have  no  right,  as  against 
and  without  the  consent  of  the 
holder  of  bonds  secured  by  the 
mortgage,  and  in  the  absence  of 
provisions  therein  authorizing  it, 
to  waive  and  condone  defaults 
in  the  payment  of  principal  or  in- 
terest on  his  bonds  or  to  assent  to 
and  recognize  a  new  mortgage 
given  priority  over  his.  HoUUter 
Y.  Steioart.  644 

25.  The  W.  C.  R.  R  Co.,  for  the 
purpose  of  obtaining  means  with 
which  to  construct  its  road,  issued 
bonds  secured  by  a  mortgage  cov- 
ering its  line,  rolling-stock  and 
other  property,  including  a  land 
grant  given  it  ^  the  United  States 
government.  By  the  mortgage  it 
was  made  the  duty  of  the  trustees 
named  therein  in  case  of  default 
in  any  payment  of  principal  or  in- 
terest on  the  bonds  to  apply  the 
mortgaged  property  "  promptly 
to  that  purpose.  The  company, 
with  the  approval  of  the  trustees, 
was  authonzed  to  sell  the  lands 
covered  by  the  land  grant,  accept 
the  mortgage  bonds  in  payment  or 
bold  the  proceeds  of  sales  as  a 
sinking  fund  for  payment  of  the 
bonds.  Interest  on  the  bonds  was 
to  be  paid  by  the  company,  and  it 
was  provided  that  none  of  such 
proceeds  were  to  be  appropriated 
to  the  payment  of  interest  unless 
the  treasury  of  the  company  should 
be  first  exhausted,  in  which  case 
the  proceeds  might  be  used  to  pay 
accrued  interest,  the  company  to 
execute  to  the  trustees  "  income 
bonds"  therefor,  to  be  first  paid 
out  of  the  earnings  of  the  road  and 
secured  by  a  second  mortgage.  In 
case  of  default  in  the  payment  of 
interest  on  the  first  mortgage  bonds, 
the  whole  principal  became  due  at 
the  option  of  the  trustees,  and  they 
were  authorized  to  enter  upon  the 
granted  lands,  to  take  possession 
of  the  railroad  and  rolling-stock 
and  to  sell  the  whole  property  and 
apply  the  net  proceeds  ratably  to 
the  payment  ol:  unpaid  bonds  and 
interest.  By  article  thirteen  of  the 
mortgage  the  company  was  re- 
quire, in  case  of  such  default,  to 
execute  such  further  deeds  and 
assurances  as  were  needed  and  to 
furnish  a  full  inventory,  etc.    By 


a  subsequent  article  the  trustees 
were  required,  on  the  requisition 
of  the  holders  of  not  less  than  one- 
fourth  of  the  bonds,  to  exercise 
their  power  of  entry,  or  sale  or 
both.  If  a  default  was  made  in 
the  omission  of  anvthing  required 
by  said  article  "for  the  further 
assuring  of  the  title  of  the  trus- 
tees, *  *  ♦  or  in  any  provi- 
sions herein  contained  to  be  per- 
formed or  kept  by  said  company  " 
the  trustees  were  given  a  discre- 
tion "  to  enforce  or  waive  the  rights 
of  the  bondholders  by  reason  of 
such  default,"  subject  to  a  power 
in.  a  malority  in  amount  of  the 
bondholders  to  instruct  the  said 
trustees  to  waive  such  default,  but 
it  was  declared  that  no  action  of 
the  said  trustees  or  bondholders, 
or  both,  in  waiving  such  default, 
should  extend  to  or  be  taken  t» 
affect  any  subsequent  default. 
HiUd,  that  the  trustees  had  no  dis- 
cretion to  waive  a  default  in  the 
payment  of  principal  or  interest; 
that  the  words  "or  in  anv  provi- 
sions," etc.,  were  to  be  construed 
to  relate  to  the  provisions  other 
than  those  already  specifically  pro- 
vided for.  Id, 

6.  The  corporation  entered  into  a 
contract  for  constructing  its  road, 
by  which  it  agreed  that  the  con 
tractors  should  receive  in  payment 
for  the  construction  the  whole 
issue  of  first  mortgage  bonds,  aJl 
of  the  stock  and  the  eanungs  of 
the  road  during  the  period  of  con- 
struction. The  contractors  were 
to  procure  the  necessary  funds  by 
sale  of  these  securities  and  were  to- 
buy  up  the  interest  coupons  as 
they  matured.  The  contractors 
proceeded  with  the  work,  sold 
bonds  and  took  up  maturing  cou- 
pons, but  while  the  road  was 
mcomplete,  not  having  funds  to 
meet  interest  amounting  to  over 
9160,000  about  to  mature,  by  an 
arrangement  between  the  company, 
the  contractors  and  the  trustees, 
proceeds  of  the  land  grant  sales 
to  the  amount  of  the  coupons 
so  taken  up  were  assigned  by 
the  trustees,  they  taking  from  the 
company  as  security  an  '*  income 
bond"  conditioned  to  pay  the 
amount,  with  interest,  out  of 
the  earnings  of  the  road.     The 
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company  or  the  contractors  then 
borrows!  the  money  to  take  up 
maturing    interest    coupons,    the 
company  giving  as  security  "land 
income  notes"  with  the  sinking 
fund    securities,   which    were  so 
assigned,    pledged  as     collateral. 
To  procure  money  to  complete  the 
road  the   company  increased  its 
land    income    notes  to  |dOO,000. 
Another  default  in  interest  having 
occurred,  the  trustees  began  a  fore- 
closure suit,  and'  under  authority 
of  the  mortgage,  took  possession 
of  the  road  ana  began  to  operate 
it,  and  thereafter  joined  with  a 
majority  of  the  bondholders  in  and 
adopted  a  plan  for  reorganization. 
This  contemplated  the  substitution 
of  three  mortgages  for  the  first 
mortgage,     one     of     these     for 
$400,000,  which,  with  the  accom- 
panvinz  bonds,  was  given  to  secure 
the  land  income  notes,  and  interest 
on  certain  unfunded  coupons;  this 
was  made  a  first  lien  on  all  of  the 
property  of.  the  company.      The 
trustees  assumed  to  waive  all  pre- 
vious or  future  defaults  in  pay- 
ments of  principal  or  interest  on 
the   first   mortgage  bonds;    they 
thereafter  applied  some  part  of  the 
proceeds  of  the  land  fund  to  pay- 
ments of  principal  and  interest  on 
the  new  preferred  mortgage  bonds. 
In  an  action  brought  by  plaintiff, 
who  held  bonds  secured  by  the 
first  mortgage  and  who  had  not 
assented    to    the    reorganization 
scheme  or  to  the  w^ai ver  of  defaults, 
against  said  trustees,  a  judgment 
was  rendered  compel  line  them  to 
pay  the  proceeds  of  the  land  sales 
in  ratable  proportions  upon  plaint- 
iff's bonds  and  adjudnng  the  new 
mortgages  to  be  void  as  to  him. 
Held,  no  error;  that  the  scheme  of 
reorganization  could  onlv  be  made 
effective  by   consent  of   all    the 
original  bondholders  or  by  a  fore- 
closure cutting  off  their  hen;  that 
plaintiff  had  a  right  to  stand  upon 
his  contract  and  the  trustees  had 
no  power  to  compel  him  to  make  a 
new  and  different  one.  Id. 

27.  By  the  fourth  article  of  the  mort- 
gage, securing  the  bonds,  it  was 
provided  that  "during  the  con- 
struction of  the  said  railroad 
hereby  mortgaged,  the  interest  on 
the  bonds    «    *    *    shall  be  paid 


out  of  the  eamines  of  the  said  road 
and  the  proceeds  of  sales  of  the 
first  mortgage  bonds,"  and  as  by 
their  contract  the  contractors  were 
to  receive  in  payment  for  construc- 
tion the  whole  issue  of  first  mort- 
gage bonds,  and  the  earnings  of 
the  road  during  construction;  hdd, 
that  the  coupons  taken  up  by  them 
were  extinguished  as  obligations 
and  could  not  form  the  basis  of  a 
claim  by  them  against  the  com- 
pany. (Gray,  J. ;  Danforth  and 
Peckham,  JJ.,  concurring.)      Id. 

28.  The  first  mortage  contained  a 
provision  that  neither  of  the  trus- 
tees "shall  be  answerable  except 
for  his  own  willful  default  or  neg- 
lect." The  trial  court  found  that 
defendants,  although  acting  erro- 
neously, proceeded  in  good  faith. 
Plaintiff  claimed  that  the  bonds  of 
those  who  assented  to  the  reorgan- 
ization should  be  considered  as 
extinguished,  and  that  all  the  pro- 
ceeds of  the  land  grant  and  income 
from  earnings  should  be  devoted 
to  the  payment  of  bonds  held  by 
the  non-assenting  owners.  JEkld^ 
that  the  omission  to  i>ay  plaintiff 
had  some  excuse  in  his  exorbitant 
claims,  and  that  judgment  was 
properly  rendered  against  the  trus- 
tees, as  such,  and  not  personally. 

29.  Also,  hdd,  that  the  holders  of 
the  new  preferred  bonds  were  not 
necessary  parties;  that  the  trustees 
and  the  company  are  all  the  parties 
necessary.  Id. 


REAL  PROPERTY. 

1.  Real  estate  purchased  by  a  firm 
with  its  funds  for  partnership  pur- 
poses is  regarded  in  equity,  so  far 
as  the  firm  and  its  creditors  are 
concerned  and  so  lon^  as  the 
partnership  affairs  remain  unset- 
tled, as  personal  property.  Chreen- 
toood  V.  Marvin.  428 

2.  The  interests  of  the  resjjective 
members  of  the  firm  therein  are 
not  required  to  be  established  by 
deed  or  instrument  in  vmting.    Id. 

3.  The  creation  of  trusts  as  to  such 
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interests  is  not  prohibited  by  the 
statute  of  uses  and  trusts.  Id. 

4.  It  seems  that  after  the  dissolution 
of  the  firm,  and  after  the  claims  of 
creditors  are  discharge  and  the 
equities  of  the  respective  partners 
in  its  assets  determined  and  satis- 
fied, such  property,  so  far  as  it  is 
preserved  in  specie  and  is  awarded 
or  conveyed  to  the  respective  mem- 
bers, loses  its  character  of  personal 
Eperty  and  a«dn  becomes  sub- 
to  the  nue  governing  the 
olution  of  real  estate.  Id. 


RECEIVING    STOLEN   GOODS. 

The  presumption  arising  from  the 
recent  possession  of  stolen  ^oods, 
when  unexplained,  of  a  criminal 
connection  with  the  theft,  applies 
as  well  to  a  person  charged  with 
unlawfully  receiving  them  as  to 
one  charged  with  the  original  tak- 
ing.   Tipple  y.  WekUm,  669 


REFERENCE. 

Where,  upon  a  reference  under  the 
statute  of  a  claim  against  an  estate, 
based  on  a  legal  cause  of  action, 
the  plaintiff  recovers  nominal  dam- 
ages, even  if  the  plaintiff  under 
the  Code  of  Civil  Procedure 
(§§  1835,  1886),  may  not  recover 
his  costs  (as  to  which  quasre),  the 
defendant  is  not  legally  entitled  to 
costs,  nor  is  the  allowance  thereof 
to  him  discretionaiy  (§  8240). 
Hopkins  v.  Loit,  577 


REMEDIES. 

Ajs  to  remedies  a  legatee  may 

resort  to,  to  obtain  payment  of  legacy. 
See  Butler  v.  Johnson.  204 

— When  mandamus  proper. 
See  People  ex  rel.  v.  ITOeneh.     859 


REPLEVIN. 

See  Claim  and  Dbliveiit  of  Per- 
sonal Property. 


REVIVAL  OP  ACTION. 
See  Abatement  and  Revival. 

SALES, 
/Sse  Judicial  Sales. 


SLANDER. 

1.  Ab  to  whether  a  libelous  publica- 
tion is  privileged  is  a  matter  of  law 
fDANFORTH,  J.,  dissenting),  and 
%t  seems  that  when,  upon  the  trial 
of  an  action  for  libel,  it  has  been 
held  as  matter  of  law  that  the  pub- 
lication was  privileged,  the  burden 
rests  upon  the  plaintiff  to  establish 
that  it  was  maliciously  made;  this 
is  a  question  of  fact  to  be  determ- 
ined by  the  jury.  Byam  v.  Col- 
lins.  143 

2.  When  not  privileged  the  law 
implies  malice  in  the  case  of  oral 
as  well  as  written  defamation.    Id. 

8.  Ab  to  the  slanderous  words  charged 
in  an  action  for  libel  and  slander, 
J.  testified  that  she  uttered  them 
to  one  C.  in  confidence,  after  the 
most  urgent  solicitations  on  his 
part  that  she  should  tell  what  she 
knew  about  plaintiff.  The  court 
charged  that  the  words  so  uttered 
were  privileged.     Heid,  error.    Id. 

4.  It  seems  that  even  had  it  appeared 
tiiat  C.  had  the  interview  with  J. 
at  the  solicitation  of  plaintiff  and 
as  his  friend,  this  would  not  make 
the  slanderous  words  uttered  in  the 
interview  privileged.  Id. 

5.  Defamatory  words  are  not  privi- 
leged simply  because  uttered  m  the 
strictest  confidence  by  one  friend 
to  another,  nor  because  uttered 
upon  the  most  urgent  solicitations. 

Id. 


SPECIFIC  PERFOR^IANCE. 

1.  It  seems  the  courts  will  not  com- 
pel tiie  specific  performance  by  the 
purchaser,  of  a  contract  for 
the  purchase  of  real  estate,  where 
the  validity  of  the  vendor's  title  de- 
pends upon  a  doubtful  question 
of  law,  where  others  having  rights. 
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dependent  upon  the  same  question, 
are  not  parties  to  the  action.  Abbott 
y.  James.  673 

2.  B.  died,  leaving  no  parent,  child 
or  descendant  him  surviving,  but 
leaving  a  widow  and  certain  heirs- 
at-law.  By  his  will  he  gave  to  his 
wife  the  use  of  all  his  estate  dur- 
ing her  life  or  widowhood,  the 
remainder  to  three  charitable  socie- 
ties named.  Then  followed  this 
clause:  "  Should  aziy  of  the  prop- 
erty hereby  derisea  to  said  three 
societies,  upon  the  death  or  remar- 
ria^  of  niy  said  wife,  consist  of 
real  estate,  I  direct  my  executor 
herein  named  to  sell  the  same  and 
divide  the  proceeds  between  the 
said  three  societies."  Plaintiff,  as 
administrator,  with  the  will  an- 
nexed, after  the  death  of  the 
widow,  contracted  to  sell  the  real 
estate  to  defendant,  who  refused 
to  complete  the  purchase.  In  an 
action  to  compel  specific  perform 
ance,  the  complaint  allegea  that  B 
left  no  personal  estate,  but  died 
seized  of  the  real  estate  in  ques- 
tion; defendant  demurred.  Meld, 
that,  as  under  the  statute  (Chap. 
860,  Laws  of  1860),  the  testator 
could  not  give  to  the  charitable 
societies  more  than  one-half  of  his 
property,  the  other  half  was  not 
disposed  of  by  the  will;  that  the 
question  83  to  whether  the  failure 
of  the  attempted  legacies  beyond 
one-half  of  the  estate  affected  or 
destroyed  the  power  of  sale  was  of 
so  doubtful  a  nature  it  should  not 
be  determined  in  an  action  wherein 
Uie  heirs  were  not  parties,  and  so 
would  not  be  bound  by  the  deci- 
sion; that  the  question  was  not 
purely  one  of  law,  for  while  the 
facts  were  admitted  by  the  demur- 
rer and  so  settled  in  this  case,  the 
heirs  might  show  them  to  be  en- 
tirely different,  and  in  case  it  ap- 
peared that  there  was  personal 
property  sufficient  to  pay  the 
shares  the  societies  could  lawfully 
take  without  resort  to  the  realty 
this  might  affect,  if  it  did  not  con- 
trol, the  decision.  Id. 


STATE. 
Upon  hearing  of  a  claim  presented 


by  B.  to  the  Board  of  Claims  these 
facts  appeared.  Prior  to  1840 
there  was  a  sewer  in  J.  street  in 
the  dty  of  U.,  constructed  b}r  or 
under  the  authority  of  the  city, 
into  which  the  owners  of  lots  aa- 
joining  the  street  drained  their 
respective  lots.  In  that  year  the 
state  constructed  a  sewer  in  said 
street  for  the  purpose  of  conduct- 
ing the  water  from  a  weigh-lock 
on  the  Erie  canal,  and  took  up  the 
old  sewer.  Those  engaged  in  the 
construction  of  the  state  sewer  re- 
quested the  adjoining  lot  owners 
to  point  out  places  where  they  de- 
sired  openings  to  be  left  in  the 
sewer  so  that  their  drains  could  be 
connected  therewith.  In  compli- 
ance with  this  request  the  com- 
plainant, who  owned  an  adjoining 
lot,  pointed  out  the  places  for 
such  openings  opposite  his  lot. 
The  openings  were  left  accordingly 
and  through  them  the  claimant 
thereafter  drained  his  lot.  Since 
the  construction  of  the  state  sewer 
there  has  been  no  other  sewer  in 
the  street  or  any  other  means  by 
which  the  lots  could  be  drained. 
In  1876  the  state  sewer  became  ob- 
structed by  deposits  therein  caus- 
ing  the  water  to  set  back  into  the 
b^ementof  a  store  onUie  claim- 
ant's premises.  He  gave  the 
superintendent  of  the  cainal  notice 
of  this  occurrence,  requesting  him 
to  close  the  gate  at  the  weigh4ock. 
This  request  was  not  complied 
with,  ana  no  action  was  taken  on 
the  part  of  the  state  to  repair 
the  sewer  or  remove  the  obstruc- 
tions. Thereafter  the  water  from 
the  sewer  a^n  came  into  the 
basement,  doinjr  the  damage  com- 
plained of.  The  board  accided 
that  the  claimant  was  not  entitled 
to  any  damages.  Held,  error; 
that  tne  state  was  bound  to  use 
reasonable  care  in  keeping  the 
sewer  in  repair,  and  in  its  manage- 
ment; and  for  damages  caused  by 
a  neglect  to  perform  this  duty  it 
was  properly  chargeable.  Bauou 
v.  8iaU.  486 


STATUTES. 

Chap.  218,  Law  <?/1889. 

Ghap.  140,  Latiosqfimi. 

Chap.  253.  Lam  of  1884. 
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Chap.  268,  Latos  of  1886. 

Chap.  271,  Laws  0/I886. 

Ghap.  810,  Lam  <?/ 1886. 

1  B.  S.  601,  %%  9,  10. 

See    People  v.  (/Bnen,  1. 

(7Aap.  180  iZ:  8.  Latos  of  1862. 

Ghap.  318,  Xai^«  d/ 1840. 

Ghap,  261.  Za«M<7/1841. 

Ghap.  400,  ZaiM  <>/ 1868. 

Ghap.  685,  ZatM  0/ 1865,  §  5. 

Ghap.  481,  Laws  <?/1868. 

(7Aap.  817,  Laws  of  leSO. 

IB  A  460,  §  86. 

See    In  re  McOraw,  66. 

Ghap.  600,  Xattw<7/1875. 

See    B.  E.  S.  B.  B.  Go.  v.  B.  S.  B. 
B.  Go.,  182. 

Ghap.  275,  LamqflS82. 

Ghap.  26,  LawsofieS^. 

1B.S  727,  %^etseq. 

See    Ooebel  v.  Xffla,  170. 

1  B.  S.  727,  §  44. 

See    Van  Brunt  v.  Van  Brunt,  178. 

2  i2:  K  90,  8  45;  Id.  92,  §  52,  et 

sea ;  Jd.  116,  §  18. 
See    Butter  v.  Johnson,  204. 

1  A  S.  749,  §  4. 

iSftj    Meyer  v.  05a^»,  270. 

Ghap.  550,  XaiM  d/1880. 

iS^    Diefenthaler  ▼.  Mayor,  etc.,  881. 

aAai>.  885,  ZatM  0/1878,  g  105. 

See    Jex  y.  Mayor,  etc.,  889. 

(7*ap.  488,  Laws  of  im. 

Ghap.  713,  ZatM  of  1887. 

See    In  re  Gager,  848. 

C7Aap.  454,  ZflWM  d/1885. 

See    People  ex  rd.  v.  ITOeneh,  859. 

CAop.  509,  XaiM<7/1860. 

Ghap.  882,  Xai©«o/1870.  §  11. 

Ghap.  9,  Laws  of  1872. 

See    Mayor,  etc.,  v.  TeiUh  National 
Bank,  446. 

Ghap.  158,  ZaiM  0/1884. 

Ghap.  215,  Zawa  0/1885. 

^    Prentice  v.  TTm^o/i,  460. 

2.  i2.  A  96,  §  75. 

iS^    Greenwood  v.  Holbrook,  465. 

2  iJ.  S.  87,  §  27. 

iS^    Smith  y.  C^rn^U,  554. 
Ghap.  279,  Zaw«  o/1838. 

2  A  iSr.  136,  §  5. 

Siedenbach  y.  Biley,  560. 

2  iJ.  A  89,  §87. 

Hopkins  V.  Zott,  677. 

G/iap.  451,  XaiM  0/1884. 

J/i  re  Bd.  St.  Opening,  etc.,  581. 

Ghap  672,  Zaw«o/ 1886,  8  5. 

People  ex  rd.  v.  Grant,  584. 
.  C'Aap.  140,  Laws  O/1850,  §§  14, 
15. 

Ghap.  883,  Lam  of  1^2. 

Ghap,  636,  Xaii^«o/1881. 


See    In  re  Met.  Tr.  Co.,  588. 

OAap.  302,  ZaM«  of  1859,  §  8. 

iSs0     Glarke  y.  ifayor,  0^(; ,  621. 

Gha/p.  119,  Zattwo/ 1886. 

See    In  re  BuU,  624. 

CAap.  815,  LamofldlH. 

S9e    Mayor,  etc.,  y.  Grawford,  688 

CAoip.  860,  Lam  of  1860. 

^    Abbott  Y.  Ja77»e«,  6^8. 

/Sse  Acts  of  Congrbss. 

C0LLATERA.L  InhbbitakcbAct 

CONBTrrnTIONA.L  La.w. 

Limitation  of  Actions. 
Btatutb  of  Frauds. 


STATQTB  OP  FRAUDS. 

1.  In  an  action  to  recoYer  possession 
.    of  property  alleged  to  haYe  been 

wrongfully  detained,  plaintiff 
claimed  under  a  bill  of  sale  which 
the  CYldence  showed  was  intended 
as  a  mortgage.  The  instrument 
was  not  filed  as  a  chattel  mortgage. 
The  property  was  at  the  time  in 
store,  ana  was  subsequently  IcYied 
on  by  defendant's  intestate  by 
Yirtue  of  an  attachment.  There 
was  sufficient  CYldence  to  justify  a 
findinp^  that  it  ncYer  went  into 
plaintiff's  ixMsession  prior  to  the 
icYy  under  the  attachment.  Held, 
that  as  against  the  attaching  cred- 
itor the  mortgage  was  Yoid  under 
the  statute  (Chap.  279,  Laws  of 
1888);  that  a  mere  constructiYe 
possession  would  not  answer  the 
requirements  of  the  statute,  Sie- 
denbaeh  y.  BUey.  560 

2.  Also,  hdd,  that  if  the  instrument 
was  intended  as  a  pledge,  there 
was  a  similar  infirmity  in  plaintiff's 
position,  as  a  pledge  coul(l  not  be- 
come operatiYeYnUiout  delivery  to 
the  pledgee.  Id. 

8.  Also  held,  that  a  similar  infirmity 
attaches  if  the  instrument  was  to 
be  considered  as  a  bill  of  sale,  in 
the  absence  of  proof  that  it  was 
made  in  good  faith  and  without 
intent  to  ofefraud,  as  the  sale  not 
having  been  accompanied  by  im- 
mediate delivery  and  followed  by 
a  continued  change  of  possession 
was  presumptively  fraudulent  as 
against  creditors  of  the  vendor. 
(2  R.  8.  136,  §  5.)  Id. 
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STATUTE  OF  LIMITATIONS. 
See  Limitation  of  Actions. 

SURROGATE'S  COURT. 

1.  Where  the  probate  of  a  will  is  con- 
tested on  the  ^ound  of  the  un- 
soundness of  mind  of  the  testator, 
a  physician  who  has  attended  upon 
the  deceased  in  a  professional  ca- 
pacity, is  not  a  competent  witness 
for  the  contestants  to  testify  from 
knowledge  acquired  while  so  at- 
tending him  as  to  his  mental  inca- 
pacity. (Code  of  Civil  Pro.  §834.) 
In  re  OoUman,  220 

2  The  prohibition  of  the  Code  of 
Civil  Procedure  (§  885)  against  the 

*  disclosure  bv  an  attorney  of  a  com- 
munication by  his  client  to  him,  or 
his  advice  thereon,  in  the  course 
of  his  professional  employment, 
applies  to  instructions  given,  by 
one  proposing  to  execute  a  will,  to 
an  attorney  to  draw  it,  and  to  con- 
versations had  with  the  attorney 
for  the  purpose  of  enabling  him 
to  carry  out  the  instructions.     Id, 

8.  Where,  however,  the  attorney  is 
requested  b^  the  testator  to  si^ 
the  attestation  clause  of  the  will 
as  witness '  thereto,  this  is  an  ex- 
press waiver  within  the  meaning 
of  said  Code  (§  886)  of  the  pledge 
of  secrecy  so  imposed,  and  author- 
izes the  disclosure.  Id, 

4.  The  provision  of  the  Code  author- 
izing such  a  waiver  by  the  client 
does  not  require  it  to  be  in  writing 
or  in  any  particular  form  or  man- 
ner, or  at  any  particular  time  or 
place;  it  must  be  an  express  waiver 
made  in  such  a  maimer  as  to  show 
the  testator  intended  to  exempt  his 
attorney,  in  the  particular  case, 
from  the  prohibition.  .  Id. 

5.  Where  the  probate  of  a  will  is 
contested,  legatees  under  it  are  not 
competent  witnesses  for  the  pro- 
ponent as  to  personal  transactions 
or  communications  between  them 
and  the  testator.  (Code  of  Civil 
Pro.  §  829.)  Z«for V.  WMpley.  239 

6.  Where  a  legatee,  however,  has  exe- 


cuted a  valid  release  of  all  his  in- 
terest, the  disability  is  removed, 
and  he  may  properly  be  examined 
as  a  witness.  Id. 

7.  An  executor  and  proponent  of  a 
will  is  not  disqualified  from  testify- 
ing to  such  transactions  or  com- 
munications. Id. 

8.  The  provision  of  the  Code  of  Civil 
Procedure  (§  834),  prohibiting  a 
physician  or  surgeon  from  dis- 
closing "an^  information  which 
he  acquired  m  attending  a  patient 
in  a  professional  capacity,  etc., 
applies  to  proceedings  for  the  pro- 
bate of  a  will,  and  after  the  death 
of  the  patient  the  prohibition  can- 
not be  waived  by  any  other  person. 

Id. 

9.  The  fact,  therefore,  that  a  physi- 
cian is  cfikUed  as  a  witness  by  an 
executor  and  proponent  of  a  will 
does  not  render  him  competent  to 
disclose  any  information  acquired 
while  attending  upon  the  testator. 

Id. 

10.  An  attorney,  in  receiving  the 
directions  or  instructions  of  one 
intending  to  make  a  will,  although 
he  asks  no  questions  and  gives  no 
advice,  but  simply  reduces  to  writ- 
ing the  directions  given  to  him, 
stul  acts  in  a  professional  capacity 
and  is  prohibited  from  disclosing 
any  communication  so  made  to 
him  by  his  cHent.  (Code  of  Civil 
Pro.,  §  835.)  Id. 

11.  Where,  however,  testimony  so 
prohibited  has  been  improperly 
received  by  the  surrogate,  it  is  not 
a  sufficient  ground  for  a'  reversal 
of  his  decree  "  unless  it  appears  to 
the  appellate  court  that  the  ex- 
ceptant was  necessarily  prejudiced 
thereby"  (Code  of  Civil  Pro., 
§  2545);  i.  e. ,  to  authorize  a  rever- 
sal it  must  appear  that  without  the 
improper  evidence  the  respondent 
would  not  have  succeeded.        Id. 

12.  At  the  close  of  the  evidence 
before  the  surrogate  in  proceedings 
for  the  probate  of  a  will,  the  con- 
testants moved  to  strike  out  certain 
testimony  claimed  to  be  incompe- 
tent, the  surrogate  stated  that  the 
motion  was  substantially  disposed 
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of  by  the  opinion  in  the  case.  Held, 
that,  as  the  opinion  was  thus  in- 
corporated into  the  decision,  and 
as,  m  the  opinion,  the  surrogate 
stated  his  conclusion  to  be  to  dis- 
regard such  evidence,  this  was 
substantially  granting  the  motion. 

Id. 

13.  Under  the  Code  of  Civil  Pro- 
cedure  (§§  2557-2559,  2570),  it  is 
witliin  the  discretion  of  a  surrogate, 
upon  the  settlement  of  the  accounts 
of  an  executor  or  testamentary 
trustee  to  award  costs  *'  payable  by 
the  party  personally  or  out  of  the 
estate  or  fund  as  justice  requires;" 
and  while  the  exercise  of  this 
discretion  is  so  qualified  by  the 
words,  "as  justice  reqinres" 
as  to  authorize  the  interposition  of 
the  (General  Term,  where  there  has 
been  an  abuse  of  discretion  and  a 
violation  of  justice,  it  has  no  other 
power  of  review.  In  re  SeUeck.  284 

14.  On  settlement  of  the  accounts  of 
a  testamentary  trustee  the  claim 
of  an  administrator,  with  the  will 
annexed,  to  commissions  was  re- 
jected, and  the  q[uestion  as  to  his 
right  to  commissions  reserved  until 
his  accounting  as  administrator. 
Held,  no  error.     Matter  of  Paton. 

480 


SUSPENSION  OP    POWER    OF 
ALIENATION. 

1.  M.  died  leaving  eight  children, 
seven  of  whom  were  married  and 
had  children.  By  her  will  she 
gave  the  whole  of  her  residuary 
estate  to  her  executors,  in  trust, 
to  pay  over  the  rents,  income 
and  profits  to  her  children  equally 
during  their  natural  lives,  and  after 
their  decease  to  their  respective 
wives  or  husbands  during  their 
lives  or  until  they  should  re- 
marry. The  will  then  provided : 
'*  If  any  of  my  children  should 
die  without  issue,  or  without  leav- 
ing a  husband  or  wife  him  or  her 
surviving,  then  I  give,  devise  and 
bequeath  his  or  her  share  to  the 
survivor  or  survivors  of  them. 
*  *  *  If  he  or  she  leaves  a 
husband,  him  or  her  surviving, 
then  I  give,  devise  and  bequeath 
his  or  her  share  to  the  survivor  or 
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survivors  of  my  said  children 
*  *  *  after  the  decease  or  re- 
marriage of  said  husband  or  wife." 
The  executors  were  authorized  to 
sell  any  of  the  residuary  estate  and 
invest  the  proceeds.  In  an  action 
for  partition,  held,  that  the  trust 
was  valid  and  there  was  no  un- 
lawful suspension  of  the  power  of 
alienation;  that  the  words  nusband 
and  wife,  as  used  in  the  will,  re- 
ferred to  those  living  at  the  death 
of  the  testatrix,  and  so  the  limita- 
tion as  to  each  part  of  the  devis- 
able trust  ran  for  two  lives  in 
being  at  its  creation.  Van  Brunt 
V.  Van  Brunt.  178 

2.  B  teems  that  the  power  of  sale 
conferred  upon  the  executors  did 
not  effect  an  undue  suspension  of 
the  power  of  alienation.  Id. 

8.  The  residuary  clause  also  provided 
that,  in  case  any  of  the  testator's 
children  should  die  leaving  issue, 
"said  issue  shall  represent  their 
parent  per  stirpes  and  not  per 
capita,  and  receive  their  parent's 
sliare  of  the  rents  and  profits  after 
the  death  of  their  surviving  .parent 
until  they  became  of  age,  when 
their  interest  shall  be  given  to 
them  "  ffdd,  that  upon  the  death 
of  anv  child,  and  of  the  husband 
or  wife  of  that  child  who  was  liv- 
ing at  the  death  of  the  testatrix, 
the  portion  or  share  of  such  child 
vested  at  once  in  his  or  her  child- 
ren, each  one  of  whom  taking  his 
or  her  proportion  in  fee,  subject 
only  to  a  postponement  of  pos- 
session during  his  or  her  minority, 
and  to  the  execution  of  the  trust 
upon  the  rents  and  profits  during 
that  period;  and  there  was,  there- 
fore, no  unlawful  suspension  of 
the  power  of  alienation;  that  the 
fact  that  the  issue  of  each  child 
were  to  take  per  stirpes  does  not 
make  them  joint  tenants  as  the 
statute  fixes  how  they  shall  take  as 
between  themselves  (1  R.  8.  727, 
§  44),  and  makes  them  tenants  in 
common,  in  the  absence  of  an  ex- 
press provision  for  a  joint  tenancy. 


TAXATION. 
See  Abse881£ent  akd  Taxation. 
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TENANTS   IN   COMMON   AND 
JOINT  TENANTS. 

M.  died  leaying  eight  children, 
seven  of  whom  were  married  and 
had  children.  By  her  will  she 
gave  the  whole  of  her  residuary 
estate  to  her  executors,  in  trust,  to 
pay  over  the  rents,  income  and 
profits  to  her  children  equally  dur- 
ing their  natural  lives,  ana  after 
their  decease  to  their  respective 
wives  or  husbands  during  their 
lives  or  until  they  should  remarry. 
The  will  then  provided  that,  in 
case  any  of  the  testator's  children 
should  die  leaving  issue,  ''said 
issue  shall  represent  their  parent 
per  itirpes  and  not  per  capita,  and 
receive  their  parent's  share  of  the 
rents  and  profits  after  the  death  of 
their  surviving  parent  until  they 
became  of  age,  when  their  interest 
shall  be  given  to  them."  BJM, 
that  upon  the  death  of  any  child, 
and  of  the  husband  or  wife  of  that 
child  who  was  living  at  the  death 
of  the  testatrix,  the  portion  or  share 
of  such  cliild  vested  at  once  in  his 
or  her  children,  each  one  of  whom 
taking  his  or  her  proportion  in  fee, 
subject  only  to  a  postpnonement  of 
possession  during  his  or  her 
minority,  and  to  the  execution  of 
the  trust  upon  the  rents  and  prof- 
its during  that  period  ;  and  there 
was,  therefore,  no  unlawful  suspen- 
sion of  the  power  of  alienation; 
that  the  fact  that  the  issue  of  each 
child  were  to  take  per  stirpes  does 
not  makotthem  joint  tenants  as  the 
statutes  fixes  how  they  shall  take 
as  between  themselves  (1  R.  S.  727, 
§  44),  and  makes  them  tenants  in 
common,  in  the  absence  of  an 
express  provision  for  a  joint 
tenancy.  Van  Brunt  v.  Van  Brunt, 

178 


TRADE-MARKS. 

Where,  upon  the  dissolution  of  a 
firm,  one  of  the  copartners  pur- 
chases and  succeeds  to  the  busi- 
ness, the  exclusive  right  to  use 
trade-marks  belonging  to  the  firm 
passes  to  the  purchaser,  although 
no  express  mention  is  made  of 
them  m  the  deed  of  assignment. 
Merry  v.  Hoopes,  415 


TRIAL. 

1.  It  is  only  where  a  bond  is  shown 
to  have  accompanied  a  mortgage, 
and  it  contains  the  only  apparent 
evidence  of  the  debt  to  which  the 
mortgage  is  collateral,  that  it  must 
be  produced,  or  its  non-production 
accounted  for  on  trial  of  an  action 
to  foreclose  the  mortgage.  Mu- 
nM  V.  Wilscm.  295 

2.  Where,  therefore,  it  appears  on 
the  trial  of  such  an  action  that,  al- 
though the  mortgage  recited  the 
giving  of  a  bond,~'no  bond,  was  in 
&ct,  executed,  and  the  existence 
of  and  liabiUty  for  the  debt 
secured  is  shown  by  the  statements 
and  covenants  contained  in  the 
mortgage,  the  non-production  of  a 
bond  is  not  fatal  to  a  judgment  of 
foreclosure.  73. 

8.  M.  for  the  purpose  of  defrauding 
his  creditors,  deeded  certain  real 
estate  to  G.  without  consideration, 
upon  a  verbal  agreement  that  the 
latter  should  hold  the  same  for 
the  benefit  of  M.,  and  dispose  of 
the  same  as  he  might  direct.  Sub- 
sequently M.  procured  Q.  to  exe- 
cute a  mortgage  on  the  premises  to 
C,  plaintiff's  intestate,  for  the 
amount  of  a  debt  due  by  M.  to  her. 
The  mortgage  was  delivered  by  G. 
to  M.  with  authority  to  deliver  it 
to  C,  and  M.  caused  it  to  be  re- 
corded. He  did  not  himself  de- 
liver it  to  C,  and  the  latter  died  a 
few  weeks  after  the  mortgage  was 
so  delivered  to  M.  About  the 
time  of  receiving  the  d^ed,  G., 
without  consideration,  executed 
and  delivered  to  M.  a  deed  convey- 
ing the  premises  to  his  wife  M., 
retained  It  for  about  two  years 
after  the  recording  of  the  mortgage, 
and  then  caused  it  to  be  recorded. 
Jn  an  action  to  foreclose  the  mort- 
gage, hM,  the  facts  justified  a  find- 
ing of  delivery  and  acceptance  of 
the  mortgage;  and  that  the  mort- 
gage had  a  pref  eience  over  the  deed. 

Id. 

4.  M.,  as  a  witness  for  defendants, 
testified  to  certain  facts,  as  to 
which  there  was*  no  direct  contra- 
dictory testimony.  This  testi- 
mony was,  however,  in  conflict 
with  legal   presumptions   ariidng 
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from  acts  and  admissioDs  of  M. 
and  G.,  which  were  in  evidence, 
and,  in  several  material  respects, 
other  testimony  of  M.  was  contra- 
dicted by  that  of  disinterested  wit- 
nesses. Held,  that  the  trial  court 
was  not  bound  by  the  testimony  of 
M.,  even  when  uncontradicted, 
but  was  justified  in  ^ving  credit 
thereto  only  so  far  as  it  deemed  it 
in  harmony  with  the  other  facts 
and  circumstances  of  the  case.    Id. 


TRUSTS  AND  TRUSTEES. 

1.  As  to  whether  on  an  application 
made  under  the  statute  (Chap.  275. 
Laws  of  1882,  and  chap.  26,  Laws 
of  1884,  amending  part  2,  chap.  1, 
tit.  2,  art.  2  of  the  Itevised  Statutes 
''  relating  to  uses  and  trusts")  by 
a  trustee  to  mortgage  real  estate 
held  by  him  for  the  purpose  of 
raising  funds  to  be  applied  in  pre- 
serving or  improving  it,  not  only 
the  interest  of  the  trustee  and 
beneficiaries  of  the  trust,  but  also 
the  rights  and  interests  of  those 
who  may  be  entitled  in  remainder 
on  the  expiration  of  the  trusts,  may 
be  covered,  quare.  Qoebel  v, 
Xffla,  170 

8.  M.  died  leaving  eight  children, 
seven  of  whom  were  married  and 
had  children.  By  her  will  she 
gave  the  whole  of  her  residuary 
estate  to  her  executors,  in  trust,  to 
pay  over  the  rents,  income  and 
profits  to  her  children  equallv  dur- 
mg  their  natural  lives,  and  after 
tlieir  decease  to  their  respective 
wives  or  husbands  during  their 
lives  or  until  they  should  remarry. 
The  will  then  provided:  "  If  any 
of  my  children  should  die  without 
issue,  or  without  leaving  a  hus- 
band or  wife  him  or  her  surviving, 
then  1  give,  devise  and  bequeath  his 
or  her  share  to  the  survivor  or  sur- 
vivors of  them.  ♦  ♦  ♦  If  he 
or  she  leaves  a  husband,  him  or 
her  surviving,  then  I  give,  devise 
and  bequeath  his  or  her  share  to  the 
survivor  or  survivors  of  my  said 
children  ♦  ♦  ♦  after  the  de- 
cease or  remarriage  of  said  hus- 
band or  wife."  The  executors 
were  authorized  to  sell  any  of  the 
residuary  estate  and  invest  the  pro- 


ceeds. In  an  action  for  partition, 
held,  that  the  trust  was  valid  and 
there  was  no  unlawful  suspension 
of  the  power  of  alienation;  that  the 
words  husband  and  wife,  as  used 
in  the  will,  referred  to  those  living 
at  the  death  of  the  testatrix,  and 
so  the  limitation  as  to  each  part  of 
the  devisable  trust  ran  for  two 
lives  in  being  at  its  creation.  Van 
Brunt  Y.  VanBrmU.  178 

8.  The  fact  that  one  of  several  testa- 
mentary trustees  is  one  of  the  bene- 
ficiaries under  the  trust  does  not 
incapacitate  him  from  acting  as 
trustee.  He  can  act  f reelv  as  to 
the  other  beneficiaries  and,  as  to 
himself,  his  co-trustees  can  exercise 
the  control  and  judgment  improper 
for  him.    BogetB  v.  Rogers.       228 

4.  In  case  the  other  trustees  decline 
to  act,  the  court  may  either  supply 
their  place  or  take  upon  itself  the 
execution  of  the  trust  so  far  as  it 
ought  not  to  be  executed  by  said 
trustee  and  beneficiary.  Id. 

5.  The  will  of  R.  nominated  his  wife 
as  executrix  and  four  others  as 
executors.  It  gave  his  estate  to 
the  executrix  and  executors  in 
trust,  to  invest  and  pay  to  his  wife 
during  Ufe,  or  tmti!  she  should 
marry,  so  much  of  the  income  as 
might  be  necessarv  for  the  com- 
fortable support  of  herself  and  the 
testator's  mother,  and  the  main- 
tenance and  education  of  the  tes- 
tator's children.  In  case  the  whole 
of  such  income  should  be  insuffi 
cient  for  the  purposes  specified, 
the  will  authorizea  said  trustees 
"  to  apply  to  that  purpose  so  mudi 
of  the  principal  sum  invested  as 
may  be  necessary  to  make  up  the 
deficiency."  The  testator  left  but 
little  personal  estate,  and  resort  to 
the  real  estate  became  necessary  to 
carrv  out  the  purposes  of  the  trust. 
Held,  that  the  trustees  had  power, 
under  and  pursuant  to  orders  of 
the  court  directing  it,  to  borrow 
money  for  such  purposes,  and  to 
mortgage  the  real  estate  to  secure 
the  same;  that  the  court  had  power 
to  make  the  orders  and  that,  there- 
fore, mortgages  so  executed  were 
valid.  Id. 

6.  Th^  creation  of  trusts  as  to  inter- 
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ests  in  real  estate  i)urchascd  bv 
and  for  a  firm,  the  title  to  whicu 
is  taken  in  the  name  of  one  of  the 
copartners,  is  not  prohibited  by 
the  statute  of  uses  and  trusts. 
Greenwood  v.  Marvin.  428 

7.  The  employment  of  the  trust  fund 
by  an  administrator  or  other  trustee 
for  his  individual  benefit,  or  as 
loans  to  persons  engaged  in  and  to 
be  used  m  business,  is  illegal  and 
constitutes  a  devcutavit,  and  the 
funds  may  be  reclaimed  by  the 
trustee  or  the  beneficiaries  of  the 
trust  from  anyone  receiving  them 
with  knowledge  of  their  character. 
DeoboldY,  Oppermann.  531 

8.  A  transferee  from  an  executor 
or   administrator   cannot    protect 

>  himself  from  an  action  brought 
by  the  trustee  to  reclaim  the  trust 
fund  by  showing  that  such  trustee 
is  a  legatee  under  the  will  or  next 
of  kin  to  the  intestate,  and  thus 
entitled  to  an  interest  in  the  fund. 

Id, 

9.  The  trustees  named  in  a  railroad 
mortgage  have  no  right,  as  against 
and  without  the  consent  of  the 
holder  of  bonds  secured  by  the 
mortgage,  and  in  the  absence  of 
provisions  therein  authorizing  it, 
to  waive  and  condone  defaults  in 
the  payment  of  principal  or  inter- 
est on  his  bonds  or  to  assent  to  and 
recognize  a  new  mortgage  given 
priority  over  his.  HoUister  v. 
SteuHirt,  644 

10.  The  W.  C.  R.  R.  Co.,  for  the  pur- 
pose of  obtaining  means  with  which 
to  construct  its  road,  issued  bonds 
secured  by  a  mortgage  covering  its 
line,  rollinff-stock  and  other  prop- 
erty, including  a  land  grant  given 
it  by  the  United  States  government. 
By  the  mortgage  it  was  made  the 
duty  of  the  trustees  named  therein 
in  case  of  default  in  any  payment 
of  principal  or  interest  on  the  bends 
to  apply  the  mortgaged  property 
"  promptly  to  that  purpose."  The 
company,  with  the  approval  of  the 
trustees,  was  authorized  to  sell  the 
lands  covered  by  the  land  grant, 
accept  the  mortgage  bonds  in  pay- 
ment or  hold  the  proceeds  of  sales 
as  a  sinking  fund  for  payment  of 
the  bonds.    Interest  on  the  bonds 


was  to  be  paid  by  the  company, 
and  it  was  provided  that  none  of 
such  Droceeds  were  to  be  appro- 
priated to  the  payment  of  interest 
unless  the  treasury  of  the  company 
should  be  first  exhausted,  in  which 
case  the  proceeds  might  be  used  to 
pay  accrued  interest,  the  company 
to  execute  to  the  trustees  '*  income 
bonds"  therefor,  to  be  first  paid 
out  of  the  earnings  of  the  road  and 
secured  by  a  second  mortgage.  In 
case  of  default  in  the  payment  of 
interest  on  the  first  mortgage  bonds, 
the  whole  principal  beoune  due  at 
the  option  of  the  trustees,  and  they 
were  authorized  to  ei^ter  upon  the 
granted  lands,  to  take  possession 
of  the  railroad  and  rolling-stock 
and  to  sell  the  whole  property  and 
apply  the  net  proceeds  ratably  to 
tne  payment  of  unpaid  bonds  and 
interest.  By  article  thirteen  of  the 
mortgage  tne  company  was  re- 
quired, in  case  of  such  default,  to 
execute  such  further  deeds  and  as- 
surances as  were  needed  and  to  fur- 
nish a  full  inventory,  etc.  By  a 
subsequent  article  the  trustees  were 
required,  on  the  requisition  of  the 
holders  of  not  less  than  one-fourth 
of  the  bonds,  to  exercise  their 
power  of  entry,  or  sale  or  both.  If 
a  default  was  made  in  the  omission 
of  anything  required  by  said  article 
"for  the  further  assuring  of  the 
title  of  the  trustees,  *  ♦  ♦  or 
in  any  provisions  herein  contained 
to  be  performed  or  kept  by  said 
company  "  the  trustees  were  given 
a  discretion  **  to  enforce  or  waive 
the  rights  of  the  bondholders  by 
reason  of  such  default, "  subject  to  a 
power  in  a  majority  in  amount  of 
the  bondholders  to  instruct  the  said 
trustees  to  waive  such  default,  but 
it  was  declared  that  no  action  of 
the  said  trustees  or  bondholders,  or 
both,  in  waiving  such  default, 
should  extend  to  or  be  taken  to 
affect  any  subsequent  default. 
Held,  that  the  trustees  had  no  dis- 
cretion to  waive  a  default  in  the 
payment  of  principal  or  interest; 
that  the  words  "or  in  any  provi- 
sions," etc. ,  were  to  be  construed  to 
relate  to  the  provisions  other  than 
those  already  specifically  provided 
for.  Id. 

11.  The  corporation  entered  into  a 
contract  for  constructing  its  road» 
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by  which  it  agreed  that  the  con- 
tractors should  receive  in  payment 
for  the  coQStniction  the  whole 
issue  of  first  mortgage  bonds,  all 
of  the  stock  and  tlie  earnings  of 
the  road  during  the  period  of  con- 
struction. The  contractors  were 
to  procure  the  necessary  funds  by 
sale  of  these  securities  and  were  to 
buy  up  the  interest  coupons  as  they 
matured.  The  contractors  pro- 
ceeded with  the  work,  sold  bonds 
and  took  up  maturing  coupons, 
but  whilb  the  road  was  incomplete, 
not  having  funds  to  meet  interest 
amounting  to  over  $150,000  about 
to  mature,  by  an  arrangement 
between  the  company,  the  con- 
tractors and  the  trustees,  proceeds 
of  the  land  grant  sales  to  the 
amount  of  the  coui)on8  so  taken 
up  were  assigned  by  the  trustees, 
they  taking  from  the  company  as 
security  an  "income  bond"  con- 
ditioned to  pay  the  amount,  with 
interest,  out  of  the  earnings  of  the 
road.  The  company  or  the  con- 
tractors then  borrowed  the  money 
to  take  up  maturing  interest 
coupons,  the  company  giving  as 
security  "  land  income  notes"  with 
the  sii&ing  fund  securities,  which 
were  so  assigned,  pledged  as  col- 
lateral To  procure  money  to 
complete  the  road  the  company 
increased  its  land  income  notes  to 
$800,000.  Another  default  in 
interest  having  occurred,  the 
trustees  began  a  foreclosure  suit, 
and  under  authority  of  the  mort- 
gage, took  possession  of  the  road 
and  began  to  operate  it,  and  there- 
after joined  with  a  majority  of  the 
bondholders  in  and  adouted  a  plan 
for  reorganization.  This  con- 
templated the  substitution  of  three 
mortgages  for  the  first  mortgage, 
one  of  these  for  $400,000,  which, 
with  the  accx)mpanying  bonds,  was 
given  to  secure  the  land  income 
notes,  and  interest  on  certain  un- 
funded coupons;  this  was  made  a 
first  lien  on  all  of  the  property  of 
the  company.  The  trustees  as- 
sumed to  waive  all  previous  or 
future  defaults  in  payments  of 
principal  or  interest  on  the  first 
mortgage  bonds;  they  thereafter 
applied  some  part  of  the  pi*oceeds 
of  the  land  fund  to  payments  of 
principal  and  interest  on  the  new 
preferred  mortgage  bonds.    In  an 


action  brought  by  plaintiff,  who 
held  bonds  secured  by  the  first 
mortgage  and  who  had  not  assented 
to  the  reorganization  scheme  or  to 
the  waiver  of  defaults,  against  said 
trustees,  a  judgment  was  rendered 
compelling  them  to  pay  the  pro- 
ceeds of  the  land  sales  in  ratable 
proportions  i^pon  plaintiff's  bdnds 
and  adjudnng  the  new  mortgages 
to  be  void  as  to  him.  Held,  no 
error;  that  the  scheme  of  reorgani- 
zation could  only  be  made  effective 
by  consent  of  all  the  original  bond- 
holders or  by  a  foreclosure  cutting 
off  their  lien;  that  plaintiff  had  a 
right  to  stand  upon  his  contract 
and  the  trustees  had  no  power  to 
comi>el  him  to  make  a  new  and 
different  one.  Id. 


UNIVERSITIES. 
8m  Oollbgbb. 


USURY. 

1.  While  the  innocent  purchaser  of 
a  usurious  security,  when  the  pur- 
chase was  Induced  by  fraud,  may 
enforce  the  security  against  the 
maker  if  he  is  privy  to  the  fraud, 
to  the  extent  of  the  money  paid  by 
such  purchaser,  or  may  rescind 
and  recover  back  that  sum,  with 
interest,  the  policy  of  the  usury 
laws  requires  a  limitation  to  that 
amount,  and  he  cannot  in  any 
form  of  action  recover  more. 
Miller  v.  Zeimer.  441 

2.  Where,  therefore,  a  bond  and 
mortgage  was  executed  without 
consideration,  and  M.,  plaintiffs' 
testator,  purchased  the  same  for 
less  than  its  face,  but  in  good  faith 
and  in  reliance  upon  representa- 
tions on  the  part  of  the  mortgagor 
and  mortgagee  tiiat  the  securities 
were  valid,  given  \xpon  a  full  con- 
sideration and  free  from  usury, 
and  where,  <  in  an  action  to  fore- 
close the  mortgage  the  judgment 
decreed  a  sale  but  only  to  satisfy 
the  sum  actually  advanced,  hdd, 
that  an  action  was  not  maintain- 
able against  the  mortgagor  and 
mortgagee  to  recover,  because  of 
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the  fraud,  the  difference  between 
the  value  of  the  mortgage  as 
represented  and  its  actual  vaiae  to 
the  assignee.  Id. 


VARIANCB. 

# 

A  variance  between  the  averment 
in  an  indictment  for  murder  and 
the  proof  as  to  the  day  on  which 
the  crime  was  committed,  is  imma- 
terial and  may  be  disregarded,  or 
the  indictment  may  be  amended. 
(Code  Crim.  Pro.,  §§  298, 294, 295.) 
It  is  sufficient  that  the  crime  was 
committed  at  some  time  prior  to 
the  finding  of  the  indictment  and 
that  it  can  be  so  understood  from 
its  allegations.  (Code  Crim.  Pro. , 
g§  280, 284.)  People  v.  Jackson,  862 


VENDOR  AND  PURCHASER. 

i<  seems  the  courts  will  not  compel 
the  specific  performance  by  the 
purchaser,  of  a  contract  for  the 
purchase  of  real  estate,  where  the 
validity  of  the  vendor's  title  de- 
pends upon  a  doubtful  question 
of  law,  where  others  liaving  rights, 
dependent  upon  the  same  question, 
are  not  parties  to  the  action.  Alh 
bott  V.  JaiMS,  678 

When  purchaser  at  partition 

mle  not  entitled  to  be  relieved  from 
purchase  because  of  mistake  as  to  quan- 
tity of  land. 

See  Dennerlein  v.  Dennerlein,    618 


WAIVER. 

1.  Where  anattomey  who  has  drawn 
a  will  is  requested  by  the  testator 
to  sign  the  attestation  clause  of  the 
will  as  witness  thereto,  this  is  an 
express  waiver,  within  the  meaning 
of  the  Code  of  Civil  Procedure 
(§  88(J).  of  the  pledge  of  secrecy  im- 
posed by  the  prohibition  of  the 
Code  (§  885),  against  the  disclosure 
by  an  attorney  of  a  communication 
by  his  client  to  him  or  his  advice 
thereon,  in  the  course  of  his  pro- 
fessional employment,  and  aut!2or- 
izes  the  disclosure  of  communica- 


tions made  to  the  attorney  by  the 
testator.    In  re  Coleman.  220 

2.  The  provision  of  the  Code  author- 
izing such  a  waiver  by  the  client 
does  not  require  it  to  be  in  writing 
or  in  any  particular  form  or  man 
ner,  or  at  any  particular  time  or 
place;  it  must  be  an  express  waiver 
made  in  such  a  manner  as  to  show 
the  testator  intended  to  exempt  liis 
attorney,  in  the  particular  case, 
from  the  prohibition.  LL 

8.  Upon  a  criminal  trials.,  a  witneas 
for  the  prosecution,  testified  to  a 
conversation  with  one  of  the  de- 
fendant's witnesses  who  had  been 
Sreviously  examined  and  had  testi- 
ed  that  he  had  no  conversation 
with  S.  on  the  subject.  This  was 
objected  to  on  the  ground  that 
defendant's  witness  had  not  been 
previously  particularly  interroga- 
ted as  to  the  time,  place,  etc.,  imd 
it  was  received  under  objection. 
Defendant  thereafter  recaUed  his 
witness  and  interrogated  him  par- 
ticularly as  to  the  alleged  conver- 
sation, and  he  contradicted  the 
version  of  it  testified  to  by  S  Beld. 
that  while  the  objection  was  well 
taken  and  would  have  been  fatal 
to  the  conviction  if  defendant 
had  rested  upon  his  exception,  he 
waived  the  objection  by  recalling 
and  examining  his  witness.  /tepS 
Y.Weldon,  609 


WILLS. 

1.  The  provision  of  the  Revised 
Statutes  limiting  the  amount  of 
property  which  incorporated  col- 
leges may  take  and  hold  by  gift, 
grant  or  devise  (1  R.  S.  460.  §  36)» 
18  not  confined  to  colleges  incorpo- 
rated by  the  regents  'of  the  uni- 
versity under  the  general  laws  of 
the  state,  but  applies  also  to  such 
an  incorporation  created  by  special 
charter,  unless  inconsistent  provi- 
sions are  to  be  found  in  the  charter. 
In  re  McQraio.  66 

2.  The  provisions  of  the  act  of  1840 
(Chap.  818,  Laws  of  1840)  as 
amended  in  1841  (Chap  261,  Laws 
of  1841),  authorizing  the  creation 
of  trusts  to  incorporated  colleges, 
by  grants,  devises  or  bequests,  do 
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not  repeal  or  affect  the  general  law 
limiting  the  amount  of  property 
which  may  be  taken  and  neld  by 
such  a  corporation.  Id, 

3.  Where,  in  a  special  charter  granted 
to  an  institution  of  learning,  a  lim- 
itation is  put  upon  its  power  to 
hold  property,  m  the  absence  of 
some  plain  and  controlling  circum- 
stance showing  a  contrary  legisla- 
tive intent,  it  must  be  construed  as 
limiting  the  taking,  as  well  as  hold- 
ing beyond  the  amount  specified; 
and  a  devise  or  bequest  to  it,  ex- 
ceeding the  amount  or  value  it  is 
permitted  to  take,  is  void  for  the 
excess.  Id, 

4.  M.  died,  leaving  eight  children, 
seven  of  whom  were  married  and 
had  children.  By  her  will  she 
gave  the  whole  of  her  residuary 
estate  to  her  executors,  in  trust,  to 
pay  over  the  rents,  income  and 

Srofits  to  her  children  equally 
uring  their  natural  lives,  ancf  after 
their  decease  to  their  respective 
wives  or  husbands  during  their 
lives,  or  until  they  should  remarry. 
The  will  then  provided:  "If  any 
of  my  children  should  die  without 
issue,  or  without  leaving  a  hus- 
band or  wife  him  or  her  surviving, 
then  I  give,  devise  and  beigtueaui 
his  or  her  share  to  the  survivor  or 
survivors  of  them.  ♦  ♦  ♦  if 
he  or  she  leaves  a  husband,  him  or 
or  her  surviving,  then  I  give,  de- 
vise and  bequeath  his  or  her  sharo 
to  the  survivor  or  survivors  of  my 
said  children  ♦  *  ♦  after  the 
decease  or  remarriage  of  said  hus- 
band or  wife."  The  executors 
were  authorized  to  sell  any  of  the 
residuary  estate  and  invest  the  pro- 
ceeds, in  an  action  for  partinon, 
held,  that  the  trust  was  vidid 
and  there  was  no  tmlawful  sus- 
pension of  the  power  of  alienation; 
that  the  words  husband  and  wife, 
as  used  in  the  will,  referred  to 
those  living  at  the  death  of  the  tes- 
tatrix, and  so  the  limitation  as  to 
each  part  of  the  devisable  trust  ran 
for  two  lives  in  being  at  its  creation. 
Van  Brunt  v.  Van  Brunt,  ITO 

5.  7i?«0tf?7Mthat  the  power  of  sale  con- 
ferred upon  the  executors  did  not 
effect  an  undue  suspension  of  tilie 
power  of  alienation.  Id, 


6.  The  residuary  chiuse  also  provided 
that,  in  case  any  of  the  testator's 
children  should  die  leaving  issue, 
"said  issue  shall  represent  their 
parent  per  ttirpes  and  not  per  capita^ 
and  receive  their  parent's  share  "  of 
the  rents  and  profits  after  the  death 
or  remarria^  of  their  surviving 
parent  until  they  became  of  age, 
when  their  interest  shall  be  ^ven 
to  them."  Held,  that  upon  the  death 
of  B.UJ  child,  and  of  the  husband 
or  wife  of  that  child  who  was 
living  at  the  death  of  the  testatrix, 
the  portion  or  share  of  such  child 
vested  at  once  in  his  or  her  children, 
each  one  of  whom  taking  his  or  her 
proportion  in  fee,  subject  only  to  a 
postponement  of  possession  during 
his  or  her  minority,  and  to  the  exe- 
cution of  the  trust  upon  the  rents 
and  profits  during  that  period :  and 
there  was,  therefore,  no  unlawful 
suspension  of  the  i)ower  of  aliena- 
tion; that  the  fact  that  the  issue  of 
each  child  were  to  take  per  etirpea 
does  not  make  them  Joint  tenants 
as  the  statute  fixes  how  they  shall 
take  as  between  themselves  (1 R.  S. 
727,  g  44),  and  makes  them  tenants 
in  common,  in  the  absence  of  an 
express  provision  for  a  joint 
tenancy.  Id. 

7.  Where  the  probate  of  a  will  is 
cont^ted  on  the  ground  of  the 
unsoundness  of  mind  of  the  testa- 
tor, a  physician  who  has  attended 
upon  the  dec^sed  in  a  professional 
capacity,  is  not  a  competent  wit* 
ness  for  the  contestants  to  testify 
from  knowledge  acquired  while  so 
attending  him  as  to  his  mental 
incapacity.  (Code  of  Civil  Pro. 
g884.)    In  re  Coleman,  220 

8.  The  prohibition  of  the  Code  of 
Civil  Procedure  ($  885),  against  the 
disclosure  by  an  attorney  of  a 
communication  by  his  chent  to 
him  or  his  advice  thereon,  in  the 
course  of  his  professional  employ- 
ment, applies  to  instructions  given, 
by  one  proposing  to  execute  a  will, 
to  an  attorney  employed  to  draw 
it,  and  to  conversations  had  with 
the  attorney  for  the  purpose  of 
enabling  him  to  carry  out  the 
instrucuons.  Id. 

9.  Where,  however,  the  attorney  is 
requested  by  the  testator  to  sign 
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only  entitled  to  interest  on  tlie 
residue.  BM,  untenable;  that  the 
intention  of  the  testator  was  to  give 
his  wife,  during  widowhood,  the 
use  of  all  his  property,  after  de- 
ductmg  the  $1,000  legacy.         Id, 

28.  The  will  of  R.  gave  his  residuary 
estate  to  flye  beneficiaries,  his  four 
children  and  a  college,  in  unequal 
proportions,  two  chudren  to  whom 
advances  had  been  made  prior  to 
the  making  of  any  will  by  the 
testator  receiving  less  than  the 
others.  The  wul  provided  that 
"any  moneys  or  indebtedness" 
that  should  appear  upon  the  testa- 
tor's inventories  or  books  of  ac- 
counts charged  as  *'  due  him  from 
any  of  said  beneficiaries  during  his 
lifetime  as  an  outstanding  or  un- 
settled account"  at  the  time  of 
his  decease  should  be  considered  as 
forming  part  of  his  estate,  and  a 
discharge  thereof  by  his  executors 
should  be  considered  as  so  much 
payment  and  should  be  deducted 
from  the  share  of  such  beneficiary, 
but  without  interest,  unless  some 
obligation  "  securing  such  indebt- 
edness" should  be  found  among 
the  testator's  assets  upon  which 
interest  had  been  paid  or  charged, 
in  which  case  it  was  declared  "the 
said  indebtedness  shall  continue  to 
be  charged."  It  was  also  declared 
tiiat  any  moneys  which  should 
appear  in  his  books  charged  to 
either  of  said  beneficiaries  "to  a 
furniture  or  allowance  account" 
should  not  be  debited  to  such  bene- 
ficiary on  settlement  of  the  testa- 
tor's estate,  but  should  be  "con- 1 
ddered  as  a  gift."  Beld,  that  the  j 
provision  directing  a  deduction  for  I 
indebtedness  contemplated  an ! 
actual  indebtedness  which  might  I 
have  been  enforced  by  the  testator 
in  his  lifetime,  and  so  did  not  in- 
clude the  advances  above  men- 1 
tioned,  which  were  entered  in  his 
books  and  charged  to  said  children 
as  advances,  and  in  his  inyentories 
up  to  the  time  of  the  execution  of 
a  will  as  **  unavailable  assets,"  ' 
although  included  as  part  of  the  ; 
estate  "for  distribution;"  it  ap- ; 
pearin^  that  in  subsequent  in- 
ventories they  were  not  so  included.  ' 
In  re  B^bert.  873  ' 

ZL  The  will  of  P.  gaveto  hisdaugh- 1 


ter  S.  one-fifth  of  all  his  real  and 
personal  estate.  By  a  codicil  he 
directed  that  S.  diould  have  power 
by  her  will,  "  heretofore  or  here- 
after "  executed,  to  dispose  of  the 
sliare  devised  and  bequeathed  to 
her,  and  to  that  end  he  directed 
that  such  share  should  be  paid 
over  by  his  executors  to  the  execu- 
tors or  trustees  named  in  her  will 
in  case  of  her  death  during  his  life- 
time,  but  in  case  she  survived, 
then  that  such  share  should  be 
paid  over  to  her.  8.  died  before  the 
testator  leaving  a  will.  EM,  Uiat 
while  tlie  testator  gave  a  power  of 
appointment,  which  as  a  power 
the  donee  could  not  execute  auring 
the  donor's  lifetime,  y^et  the  further 
language  of  the  codicil  showed  the 
testator^s  intent  to  be,  in  case  of 
the  happening  of  the  contingency 
specified,  to  devise  and  bequeath 
by  force  of  his  own  will  the  daugh- 
ter's one-fifth  to  such  person  or 
persons  and  in  such  shares  and 
proportions  as  she  had  directed  or 
should  direct  in  the  disposition  of 
her  own  property;  that  the  will  of 
the  daughter  could  be  referred 
to  to  define  and  make  certain  the 
persons  to  whom  and  the  propor- 
tions in  which  the  one-fifth  should 
pass;  and  that  the  executors  of 
the  will  of  P.  were  properly  re- 
quired to  pay  over  that  share  to 
tne  executors  of  the  will  of  8.  for 
the  purposes  of  distribution.  In  r$ 
Pifiard,  410 

25.  One  G.  died  leaving  a  widow, 
two  daughters  and  two  sons.  By 
his  will  he  gave  to  his  widow  "  tlM 
net  income  of  his  estate,"  real  and 
personal,  for  life  or  until  she  again 
married.  Upon  her  remarriage  the 
rents,  profits,  income  and  interest 
were  during  the  remainder  of  her 
life  to  be  divided  between  the 
widow,  the  daughters  and  sons, 
each  class  to  take  one-third,  and  in 
case  of  the  death  of  either  of  the 
sons  or  daughters  ids  or  her  issue 
were  to  take  the  parent's  share,  and 
if  there  was  no  issue  the  surviying 
son  or  daughter  was  to  take  that 
share.  Upon  the  widow's  death 
the  property  was  to  be  divided 
among  the  chfldren,  each  to  hold 
the  share  giyen  during  life,  and 
after  the  death  of  either  the  share 
of  the  one  so  dying  went  to  his  or 
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ber  lawful  childreiL  and  to  the 
lawful  issue  of  every  child 
who  may  have  died.  In  case 
of  the  death  of  either  son  or 
daughter  without  issue  the  share 
went  to  the  other  son  or  daughter. 
The  daughters  opposed  probate  of 
the  will,  Dut  withdrew  their  oppo- 
sition upon  an  agreement,  declared 
by  its  terms  to  oe  binding  on  the 
parties  to  it  ''and  their  respective 
heirs,  executors  and  adnunistra- 
tOTs/'  made  between  the  widow, 
the  children  of  the  testator  and 
the  husbands  of  the  two  daughters, 
by  which  she  covenanted  during 
widowhood  to  pay  over  to  each  of 
the  children,  and  in  case  of  the 
death  of  either,  to  his  or  her  * '  legal 
representatives  "  one^ighth  of  the 
net  income  of  all  the  testator's  real 
and  personal  estate.  One  of  the 
daughters  died  leaving  a  husband 
and  no  issue  her  surviving,  also 
leaving  a  will,  by  which  she  ap- 
pointed her  husband  executor  and 
gave  him  all  her  property,  includ- 
mg  her  interest  in  her  father's  estate 
The  husband  died  and  his  executors 
claimed  the  share  of  the  income  to 
which,  if  living,  the  wife  of  their 
testator  would  have  been  entitled 
under  the  will  of  her  father.  In 
an  action  to  have  the  rights  of  the 
parties  under  said  agreement  de- 
termined, A«M,  that  the  term  "  legal 
representatives  "  used  in  said  agree- 
ment had  the  same  meaning  as  the 
similar  terms  used  in  the  statute 
of  distribution  (2  R.  S.  96,  g  75), 
i,  e,,  children  or  their  lineal 
descendants  and  not  executors  or 
administrators;  that  the  general 
provisions  of  the  will  of  G.  and  the 
scheme  of  the  statute,,  so  far  as 
they  relate  to  or  point  out  the 
beneficiary  or  distrioutee,  are  the 
same;  that  the  agreement  is  to  be 
read  as  if  the  provisions  of  the  will, 
as  modified  by  it,  were  incorporated 
in  it,  and  its  only  effect  is  to  give 
to  the  testator's  children  a  larger 
share  of  the  testator's  estate  than 
they  would  have  received  under 
his  will,  but  to  be  distributed  in 
the  same  way,  and  so  there  being 
no  legal  representatives  the  next  oi 
kin  of  the  deceased  daughter  were 
entitled  to  her  share.  Greenwood 
V.  Eofbrook.  465 

M.  K.  died  in  lde»,  leaving  a  will 


executed  in  1858.  His  widow,  who 
died  later  in  the  same  vear,  and  two 
sons  survived  him ;  a  daughter  men- 
tioned in  the  will  died  before  the 
testator.  One  of  the  sons  was  mar- 
ried at  the  time  the  will  was  made; 
he  died  before  his  mother,  leaving 
two  sons.  By  the  ninth  clause  of 
his  will  the  testator  directed  that 
after  his  wife's  death,  and  his 
youngest  child  had  arrived  at  the 
age  of  twenty-one  years,  his  execu- 
tor should  sell  all  tliat  then  re- 
mained of  his  estate  and  divide 
the  net  proceeds  "  equally  among 
the  children  I  may  then  have  or 
those  who  may  be  legally  entitled 
thereto."  The  fourth  clause  pro- 
vided that  if  the  testator's  wiaow 
marries,  the  estate  is  to  "  descend 
to  the  children  we  now  have  or  may 
hereafter  have,  according  to  the 
laws  of  the  state  of  New  York." 
The  eleventh  clause  provided  that 
if  either  one  of  his  "  said  children, 
or  any  person  or  persons  who  may 
succeed  to  the  interest  of  them  or 
either,"  shall  contest  the  will, 
"  such  child  or  children,  i)erson  or 
persons  shall  forfeit  her,  his  or 
their  share,  and  such  share  or  shares 
shall  be  added  to  the  shares  of 
such  child,  children  or  persons  as 
shall  not  interfere  with  the  same, 
and  to  be  eqifally  divided  amone 
the  persons  last-named,  share  and 
share  alike."  BJM,  that  the  ninth 
clause,  read  together  with  the  other 
clauses  referred  to,  indicated  the 
understanding  of  the  testator  to 
be  that  his  sons  and  daughters 
might  not  be  living  at  the  time  of 
distribution,  and  that  the  issue  of 
a  deceased  son  or  daughter  should 
share  in  the  proceeds;  that,  there- 
fore, the  children  of  the  testator's 
dec^ised  son  are  comprehended  in 
his  scheme  for  the  division;  also, 
that,  as  they  derived  their  right 
under  the  testator's  will,  and  not 
through  their  deceased  father,  their 
mother  would  not  be  entitled  to  a 
share  of  the  proceeds  of  the  estate. 
MaJtUr  of  Platon.  480 

27.  The  word  "children"  is  a  fl'ixi- 
ble  one,  and  in  determining  as  to* 
whether,  when  used  in  a  will,  it 
was  intended  to  be  limited  strictly 
to  its  primary  meaning,  or  was  in- 
tendea  to  be  used  in  its  broader 
sense  as  issue,  the  context  may  be 
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